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MARSHALL AND THE CONSTITUTION

By Robert Eugene Cushman*

IT is a national misfortune that we have so frequently been

guilty of canonizing our great men. While we have probably

not praised them beyond their deserts we have managed by an

uninterrupted flow of eulogy and a persistent spirit of reverence

to rob them in large part of their human qualities. They have

become, in consequence, ghostly figures whose lives and characters

have lost their sharpness of outline and become blurred and

nebulous. As has been aptly said, "they have been held up to

our vision as superhuman creatures to admire whom was a duty,

to criticize whom was a blasphemy, and to love or understand

whom was an impossibility." It has required all the skill of our

most painstaking and scientific biographers and historians to

bring these great figures back to life, and to restore them to an

atmosphere of vividness, reality, and intimate understanding

from which they ought never to have been removed.

It is not at all surprising that John Marshall should in this way

have been even more completely devitalized than most of the

great men in American history, nor is it surprising that he should

be among the last to be resurrected. The ordinary layman is

in no position to know very much about the work and services

of a judge, no matter how eminent he is ; and most readers of

American history retain much more vivid impressions of Poca

hontas than of the "great Chief Justice." To the lawyer, on the

other hand, Marshall's name is so inextricably associated with

*Associate Professor of Political Science, University of Minnesota.
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certain concepts and doctrines in constitutional law that the man

himself has become more or less of an abstraction.

The time had certainly arrived for rescuing Marshall from

his position of sombre and majestic aloofness and for presenting

to the students of history and law an accurate and vivid picture

of his life and work. This service has been most admirably and

effectively performed by former senator Albert J. Beveridge

in his four volume Life of John Marshall} and by Professor

Edward S. Corwin in his little book John Marshall and the Con

stitution,2 It is not inappropriate that these books should both

have appeared in the year 1919, thus marking the centenary of

that famous term of the Supreme Court which produced three of

Marshall's greatest constitutional decisions, McCulloch v. Mary

land, the Dartmouth College Case and Sturgis v. Crowninshield.3

Mr. Beveridge's book furnishes a model to which the future

writers of biographies may well repair. In it the fruits of

astonishingly accurate and exhaustive historical research are

presented in a style so graceful and entertaining that the reader's

interest will not lag through the two thousand five hundred odd

pages which the four volumes comprise. The first two of these

volumes cover the period of Marshall's life prior to his appoint

ment as Chief Justice of the United States in 1801. In this period

were laid the foundations of Marshall's nationalism ; and his

experiences as a Revolutionary soldier, as a Virginia legislator,

as a member of the Virginia ratifying convention of 1788, as a

Federalist member of Congress during a portion of Washing

ton's administration, and as a diplomatic envoy in the famous

X. Y. Z. mission to France furnish the background necessary to

a clear understanding of his constitutional doctrines. The third

and fourth volumes deal with Marshall's judicial career and are

of course of the most immediate interest to the student of con

stitutional history and constitutional law. Being himself a lawyer,

Mr. Beveridge is the more to be congratulated upon resisting the

temptation to make this portion of his work a commentary upon

American constitutional law. The great constitutional cases

which Marshall decided are discussed in the light of the personal,

1 Houghton Mifflin Company. Boston and New York, 1919.

2 Yale University Press. New Haven, 1919. This appears as Volume

16 in The Chronicles of America Series, edited by Allen Johnson.

3 These cases are reported in 4 Wheat, at page 316, 518, and 122

respectively. Professor Corwin alludes to this as "the greatest six

weeks in the history of the Court." Corwin, 124.
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political, and economic background out of which they arose and Ifan adequate statement is given of the outstanding legal issues '

presented and the principal lines of reasoning by which Mar

shall disposed of them ; but the reader is nowhere burdened with

legal technicalities. The net result is to make fully clear for

the first time the extraordinary obstacles which confronted Mar

shall in this formative period of our constitutional law, the polit

ical antagonisms in the atmosphere of which he lived and worked,

and the many subtle and indirect forces and influences, non-

legal in character, which may have aided or impeded him in the

unfolding of his constitutional principles and philosophy. But

it is a not less important result that Marshall himself emerges

from the pages of the biography a real flesh and blood man,—

a genial and companionable gentleman with whom the reader

soon establishes an affectionate intimacy.

Professor Corwin has not attempted to compete with Mr.

Beveridge in writing an elaborate biography. The full title of his

book, John Marshall and the Constitution, A Chronicle of the

Supreme Court, indicates the author's purpose to deal primarily

with Marshall's influence upon American Constitutional law. For

this task two hundred and thirty pages are used. Five of the

nine chapters deal with Marshall's judicial labors while the

others aim to throw light upon the circumstances and events

which influenced them. This relatively limited objective has not,

however, prevented the inclusion in the volume of a substantial

amount of personal anecdote and presentation of a vivid picture

of Marshall as a man. Nor has the emphasis upon constitutional

doctrines placed the book beyond the reach of the layman; on

the contrary, the author's treatment is at all times not only non

technical, but also delightfully entertaining. The book has high

literary merit.

The general tone of Professor Corwin's book is very definitely

critical and philosophical. Marshall's bitterest antagonist, Jef

ferson, receives much more sympathetic treatment at his hands

than at the hands of Mr. Beveridge. Nor does the author hesitate

to disagree with the correctness of several of Marshall's consti

tutional doctrines in the light of his own researches in the field

of constitutional law; nor is he reluctant to advance the opinion

that certain of those doctrines have gradually come to be replaced

or modified since Marshall's day. This is far from saying that

the treatment is unfriendly, for quite the reverse is true, but the
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reader feels distinctly that while Marshall was to Mr. Beveridge a

real hero whom he vastly admired and loved to study, to Professor

Corwin he is rather a very distinguished man who has become

the object of dispassionate and critical scrutiny. It is certainly

no small tribute to Professor Corwin's insight and scholarship

that he should have written, simultaneously with but independ

ently of Mr. Beveridge's elaborate biography, a book which

contains so much distinctive and suggestive material. His little

volume constitutes a highly valuable supplement to its more

ambitious contemporary.

It is not the purpose of the writer to attempt a critical review

of either of these books nor to undertake to summarize or con

dense their contents. It is rather to assume a somewhat journal

istic point of view and method of treatment, and to present the

"news" regarding Marshall's services in the realm of statesman

ship and constitutional law which the scholarship of Mr. Bev-eridge and Professor Corwin has made available. In order to

accomplish this task the judicial labors of Marshall will be grouped

under five major headings, and an attempt made to indicate the

new light which has been thrown upon each of them by the two

authors.

I. Marshall's Work in Establishing the Dignity and

Authority of the Supreme Court.

It seems clear that the greatest service which Marshall ren

dered during his long tenure of thirty-four years on the bench

was of much broader and deeper influence than the establish

ment of any single doctrine of constitutional construction. This

service was the establishment of the Supreme Court, in the face

I of bitter and unremitting opposition, in a place of dignity and

| authority in our system of government. Perhaps this is merely

the sum total of all of Marshall's judicial services, or the natural

result of them, but it is a point which deserves special considera

tion.

It will be easier to measure accurately Marshall's services in

this regard if an appraisal is made of the position and influence

which the Supreme Court enjoyed when he ascended the bench

in 1801.4 In this connection two important facts may be noted.

* This point is well covered in Corwin, Chapter I, "The Establishment

of the National Judiciary," in which the early history of the Court is

clearly sketched.
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In the first place, it may safely be asserted that the Court, prior

to Marshall's appointment, had gained no hold upon the imagina

tion of the country, had exercised no vigorous powers, and was

commonly regarded as the one weak and relatively insignificant

branch of the federal government. It is not difficult to pile up

evidence upon this point. During these eleven years the court had

decided but six or seven cases involving questions of constitu

tional construction,5 and the only one of these which had excited

any substantial popular interest had been the case of Chishnlm v.

Georgia,6 a case which was promptly and effectively repudiated

by the country at large by the ratification within five years of

the eleventh amendment to the constitution.7 While the doctrine

that the Court had power to declare acts of Congress unconstitu

tional had been foreshadowed by some of the circuit judges,

Jay amongst them,8 it had never been announced by the Supreme

Court itself. Marshall's predecessors, Jay and Ellsworth, were

both men of power and distinction but each had been more or less

distracted from his work as Chief Justice by the imposition upon

him of important and difficult diplomatic duties.9 Jay's own view

of the importance and influence of the Supreme Court was well

evidenced by his resignation from the Chief Justiceship in 1795

in order to become a candidate for the governorship of the state

of New York, and by his refusal to accept a reappointment to

the same high judicial office tendered him by President Adams in

1800 to fill the vacancy caused by the resignation of Ellsworth.10

5Chisholm v. Georgia, (1793) 2 Dall. 419; 1 L. Ed. 440; Hylton v.

United States, (1796) 3 Dall. 171, 1 L. Ed. 556; Ware V. Hylton, (1796)

3 Dall. 199, 1 L. Ed. 568; Hollingsworth v. Virginia, (1798) 3 Dall. 378;

1 L. Ed. 644, Calder v. Bull, (1798) 3 Dall. 368, 1 L. Ed. 648; Fowler v.

Lindsey, (1799) 3 Dall. 411, 1 L. Ed. 658; Cooper v. Telfair, (1800) 4

Dall. 14, 1 L. Ed. 721.

6 (1793) 2 Dall. 419, 1 L. Ed. 440.

7 In Chisholm v. Georgia, the Supreme Court had assumed original

jurisdiction in a suit brought by a private citizen against the state of

Georgia. Within two days after this decision the Eleventh Amendment

was introduced into Congress; it was submitted to the states for rati

fication in 1794, and was proclaimed in 1798.

8 Hayburn's case (1792) 2 Dall. 409, 1 L. Ed. 436. The views of the

circuit judges that the act of Congress in question was unconstitutional

because it imposed upon them non-judicial functions were expressed in

formally and not as judicial utterances. Thayer, Cases on Constitutional

Law, 105, note.

9 Jay was sent as special envoy to England by President Washington

in 1794 and remained there until 1795. He resigned immediately upon

his return. Ellsworth was sent to England in 1799 on a similar mis

sion. He resigned from the bench while abroad and died there.

10 Jay declined the office on the ground that the Court was hopelessly

deficient in power. In his letter of declination he wrote "I left the



6 MINNESOTA LAW REVIEW

Jefferson himself, on his accession to power in 1801, seems not

to have viewed the Supreme Court as a sufficiently powerful organ

of government to lead him to look with any special anxiety upon

Marshall's appointment to the Chief Justiceship.11

The second fact of importance to be noted regarding the

position and influence of the Supreme Court at the time of Mar

shall's appointment to the bench is that, while it was recognized to

be feeble, it had already become involved in a. partisan struggle

and had incurred the bitter hostility of a substantial party

throughout the country. That this was due more to the partisan

zeal and lack of discretion of the Federalists than to any activities

initiated by the court itself did not alter the fact. Both Mr.

Beveridge and Professor Corwin present ample evidence on

this point.12 This hostility emanated from two principle sources.

On the one side hostility was aroused by the part played by

the courts in the enforcement of the Alien and Sedition Act

of 1798. While the Supreme Court as a body, never had occa

sion to deal with this act, the individual members sitting as cir

cuit judges were in many instances charged with the construction

and enforcement of it; with the result that a good deal of the

odium in which the act was popularly held became attached to

the national judiciary. Nor does there seem to be much question

that some of the judges were needlessly harsh in the administra

tion of this law." The second ground of hostility to the Court

arose from the enactment of the Judiciary Act of 1801, which

reduced the size of the Supreme Court, relieved its members of

circuit duty, and created a substantial number of new judgeships.

While this statute was salutary in effect and provided for much

bench perfectly convinced that under a system so defective it would not

obtain the energy, weight, and dignity which arc essential to its afford

ing due support to the national government, nor acquire the public

confidence and respect which, as the last resort of the justice of the

nation it should possess." Johnston : John Jay, Correspondence and

Public Papers, IV, 285; Beveridge: III, 55.

11 "It is probable that Jefferson never imagined that Marshall would

prove to be anything more than the learned but gentle Jay or the able

but innocuous Ellsworth had been. Also, as yet, the Supreme Court

was, comparatively, powerless, and the Republican President had little

cause to fear from it that stern and effective resistance to his anti-

national principles, which he was so soon to experience." Beveridge :

II, 563.

12 Ibid. Ill, Chap. 1 and 2; Corwin, Chap. III.

13 Beveridge: III, 29-49; Justice Samuel Chase of the Supreme

Court had made himself particularly unpopular in this connection. "In

1800 there were few Republicans who did not regard Chase as the 'bloody

Jeffreys of America'." Corwin, 57.
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needed reforms,14 it is difficult not to sympathize with the Repub

lican charges that it was passed for the purpose of further

intrenching the Federalists in the national judiciary. The act

was passed on February 13, 1801, less than three weeks before

the Jeffersonian party was to assume control of the presidency

and of Congress ; and the appointments to the new judgeships,

all of which went to good Federalists, were made with some

what unseemly and frantic haste.15 While the Supreme Court

itself was innocent of any share in this Federalist coup, as

the beneficiary of the act it found itself the object of Republican

suspicion and hatred. Marshall's inheritance from his prede

cessors was, therefore, the chief justiceship of a court neither

vigorous nor powerful, which had become the object of an

intense partisan hostility emanating from the other departments

of the government. It was from this position that he was to

cause the court to become "one of the great political forces of

the country."16

There are several reasons why under Marshall's guidance the

Supreme Court came to occupy a position of enormous power

and influence. In the first place, Marshall gave to the Court

leadership and unity. This was, of course, chiefly the result of

his own personal influence over his colleagues. It was no inac

curacy to call it "Marshall's Court." Man after man appointed

by Jefferson and his Republican successors in the hope of coun

teracting Marshall's influence, fell under the sway of his person

ality and his principles and became, if not an ally, at least no

effective opponent to the Chief Justice.17 Mr. Beveridge declares

14 Beveridge : III, 53 et seq. The merit of the act Is demonstrated

by the fact pointed out by Mr. Beveridge that nearly a hundred years

later every essential feature of it was reenacted. See Act of March 5,

1891, 26 Stat, at L. 828, and Act of Feb. 18, 1895, 28 Stat, at L. 665.

15 "The Federalists," wrote Jefferson, "have retired into the judiciary

as a stronghold . . . and from that battery all the works of

republicanism are to be beaten down and erased." Jefferson to Dick

inson, Dec. 19, 1801. Writings of Thomas Jefferson; Washington, IV,

424; Beveridge: III, 21.

It is interesting to note that both authors repudiate as fiction the

old story that Marshall worked until midnight of March 3, 1801, signing

commissions for Adams's appointees.

10Corwin, 195.

17 At the time of Story's appointment to the Supreme Court Jeffer

son wrote Madison "It will be difficult to find a character of firmness

enough to preserve his independence on the same bench with Marshall,"

Jefferson to Madison, May 25, 1810. Ford's Ed. Jefferson's Works,

XI, 140 ; Beveridge : IV, 59. The conversion of Justice William John

son is a case in point. See Ibid., IV, 443-445.
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that "in the whole history of courts there is no parallel to such

supremacy." This unity in the Court was also promoted by the

policy adopted upon Marshall's accession to the bench of embody

ing the judgment of the court in the opinion of a single member.

This replaced the earlier practice of having each justice write a

separate opinion, a practice which could hardly fail to give the

impression of lack of harmony amongst the judges. For more

than ten years Marshall himself wrote all the opinions of the

court to which any name is attached with the exception of those

in cases appealed from his own circuit or cases in which for any

reason he did not sit. Beveridge refers to the initiation of this

practice by Marshall as "one of those acts of audacity that later

marked the assumptions of power which rendered his career

historic"18 and the fact that this practice enormously increased

the prestige of the Court is evidenced by the bitter denunciation

of Jefferson that "an opinion is huddled up in conclave, perhaps

by a majority of one, delivered as if unanimous, and with the

silent acquiescence of lazy and timid associates, by a crafty chief

judge, who sophisticates the law to his mind, by the turn of his

own reasoning."19

Not only did Marshall give the Court a united front but he

also gave it what Professor Corwin calls "leadership in the

political sense."

"It may be thought, no doubt, that judges anxious to steer

clear of politics did not require leadership in the political sense.

But the truth of the matter is that willy-nilly the Federal Judi

ciary at this period was bound to enter politics, and the only

question was with what degree of tact and prudence this should

be done. It was to be to the glory of Marshall that he recognized

this fact perfectly and with mingled boldness and caution grasped

the leadership which the circumstances demanded."20

This is not to imply that Marshall was guilty of prostituting his

high office for partisan ends. It does mean, however, that since the

question of the powers and prerogatives of the Supreme Court

as well as several vital questions of constitutional construction

had already become the subjects of bitter political controversy,

Marshall allowed no colorable occasion to pass for announcing

with vigor and decision those constitutional doctrines which he

18 Beveridge: III, 16; the importance of this practice is emphasized

by Thayer in his "John Marshall," p. 54.

10 Jefferson to Ritchie, Dec. 25, 1820. Works, Ford, XII, 176-78;

Beveridge : IV, 339.

20 Corwin, 20.
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regarded as sound and the enunciation of which he felt to be of

paramount necessity.

Marshall's leadership of the Court in this "political" sense

meant, concretely, two things. It meant in the first place, as both

biographers make amply clear, that Marshall not merely seized

upon but hunted for opportunities to voice his great doctrines

regarding the nature of the federal system. Perhaps the clear

est example of this is found in the circumstances surrounding

the case of Marbury v. Madison,, in which Marshall announced

the power of the Supreme Court to declare unconstitutional acts

passed by Congress. This will be discussed at a later point in

this paper.21 Professor Corwin also believes that Marshall with

equal enthusiasm seized upon the case of Fletcher v. Peck*2 and

made it the occasion for the first of his famous opinions upon the

construction of the contract clause of the Constitution, although

that case could have been disposed of upon any one of two or

three other grounds without raising the issue of the impairment

of the obligation of contracts.23 The suggestion is not that Mar

shall exceeded his powers or decided the cases incorrectly, but

only that he used occasions for the announcement of his doc

trines which a less bold, vigorous, and statesmanlike judge would

upon more or less technical grounds have allowed to pass by.24

Marshall's leadership, in the sense now under discussion,

meant in the second place a somewhat bold and generous use of

the obiter dictum. Professor Corwin lays emphasis upon this

point in a paragraph which merits quotation at length:

"Marshall's own outlook upon his task sprang in great part

from a profound conviction of calling. He was thoroughly per

suaded that he knew the intentions which had been wrought

into the instrument itself—and he was equally determined that

these intentions should prevail. For this reason he refused to

regard his office merely as a judicial tribunal; it was a platform

from which to promulgate sound constitutional principles, the

very cathedra indeed of constitutional orthodoxy. Not one of

the cases which elicited his great opinions but might easily have

21 Infra, p. 12.

22 (1810) 6 Cranch 87, 3 L. Ed. 162.

23 "In the first place, it was palpably a moot case ... In

the second place, Georgia's own claim to the lands had been question

able, and consequently her right to grant them to others was equally

dubious ; . . . Finally, the grant had been procured by corrupt

means. ..." Corwin, 151.

24 This is not what is meant by obiter dictum, which is, of course,

reasoning which is irrelevant to the ground upon which a decision is

based.
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been decided upon comparatively narrow grounds in precisely

the same way in which he decided it on broad, general principles,

but with the probable result that it would never again have been

heard of outside the law courts. To take a timid or obscure way

to a merely tentative goal would have been at variance equally

with Marshall's belief in his mission and with his instincts as a

great debater. Hence he forged his weapon—the obiter dictum

—bv whose broad strokes was hewn the highroad of a national

destiny."25

That Marshall's opinions contain a vast amount of material

not strictly necessary to the decisions of the cases in question has

doubtless impressed every close student of our constitutional law.

The point upon which Professor Corwin and Mr. Beveridge both

lay stress in this connection is that this use of the obiter dictum

was not due to inadvertence or the slipshod processes of a mind

unable to distinguish the relevant from the irrelevant, but was

due to Marshall's fixed belief that these "irrelevant" doctrines

ought to be enunciated and an equally fixed determination to

enunciate them upon the earliest possible occasion. That these

dicta have in large part come to be regarded as authoritative

statements of the law is, of course, well recognized ; a fact which

indicates that Marshall's estimate of the value of announcing

them was entirely sound. Nor is evidence lacking that Marshall's

enemies realized the weight which such statements would come to

carry. "This practice of Judge Marshall," wrote Jefferson in

1823, "of travelling out of his case to prescribe what the law

would be in a moot case not before the court, is very irregular

and censurable."20

In the third place, it may be suggested that Marshall's suc

cess in raising the Supreme Court to a position of dignity and

power was due not merely to the intrinsic nature of the doc

trines which he enunciated but also to his remarkable power of

presenting those doctrines with what impresses the reader as com

plete and absolute logical finality. That Marshall decided great

constitutional questions correctly every one now recognizes ; but

the same can be said of many other distinguished judges. It was

his peculiar distinction that he was able to make it appear that

those questions could have been decided in no other way. As

Professor Corwin says, "his invariable quest, as students of his

opinions are soon aware, was for the axiomatic, for absolute

"Corwin, 122-3.

26 Jefferson to Justice William Johnson, June 12. 1823, Works. Ford,

XII, footnote to 255-6; Beveridge: IV, 369-70.
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principles, and in this inquiry he met the intellectual demands of

a period whose first minds still owned the sway of the syllogism

and still loved what Bacon called the 'spacious liberty of gen

eralities.' "" The same author alludes to Marshall's scorn for

"ifs," "buts," and "thoughs." Marshall succeeded in presenting

his major premises in the form of legal platitudes or axioms, and

having done so his reasoning went forward with relentless and

irresistible momentum. This characteristic of Marshall's opin

ions is strikingly apparent in the two famous cases of Marbury

v. Madison2* and Sturgis v. Crowninshield.™ This does not mean

that he convinced his opponents that he was right ; but it does

mean that he made the task of showing that he was wrong almost

impossible even for the abler of his adversaries. Professor Cor-

win cites in this connection the "despairing cry" of John Ran

dolph of Roanoke, that one of Marshall's opinions was "All

wrong, all wrong, but no man in the United States can tell why

or wherein."30

Still another characteristic of Marshall's opinions helped to

create the impression that they were the pronouncements of self-

evident truths. This was their almost entire freedom from any

reliance upon authorities. While it is perfectly true that many

of Marshall's famous cases were to a great extent cases of first

impression in support of which few authorities could be assem

bled, it is equally true that Marshall did not take the trouble to

cite what few there were.31 It is now, of course, well recognized

that Marshall did not possess extensive juristic learning. In legal

erudition he cannot be classed with either Kent or Story.32 As

"Corwin, 123.

28 While Marshall's reasoning in this case had commonly been re

ferred to as "unanswerable" see the criticisms urged against it by the

following eminent writers: Thayer, Legal Essays, 2; Hall, Constitu

tional Law, 35 ; Willoughby, Constitution, I, 4.

29 Note the definition Marshall gives to the "obligation of a con

tract" in this case, 4 Wheat, at p. 197. While, as Mr. Beveridge says,

this definition was given "much as a weary school teacher might teach

the simplest lesson to a particularly dull pupil," the fact remains that

the Supreme Court substantially repudiated that definition in Ogden v.

Saunders, (1827) Wheat. 332, 6 L. Ed. 606. See infra, p. 30.

30 Corwin, 124.

31 Compare Marshall's opinion in the Dartmouth College Case, supra,

with that of Story. Mr. Beveridge states that Marshall's opinion in Unit

ed States v. Burr, (1807) 4 Cr. App. 469, is the only one in "which an

extensive examination of authorities is made." Beveridge : III, 504.

32 The learning of these men was prodigious and each retained through

out life the habits of the painstaking and systematic scholar. Beveridge:

IV, 95-96. See also Story : Life and Letters of Joseph Story, passim;

Kent: Memoirs and Letters of Chancellor Kent, passim.
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Mr. Beveridge points out, "he detested the labor of investigating

legal authorities," and was disposed as Professor Corwin aptly

puts it "to use his brains rather than his bookshelves." But

making such allowance as is necessary for Marshall's scholarly

limitations and distaste for the drudgery of hunting up cases,

it may still be urged that Marshall probably realized that his par

ticular argumentative method would not have been substantially

enhanced in vigor and effectiveness by encumbering his opinions

with all the customary earmarks of erudition. To cite author

ities in support of propositions or principles which are supposed

to be self-evident would be not only superfluous but would tend

to call into question the axiomatic character of such principles.

Certain it is that Marshall's opinions carry a weight by reason

of their broad, vigorous doctrines, unfortified by citations, which

might have been substantially lessened had he stopped to accumu

late, criticize, and distinguish the views of other judicial author

ities.

It is not the intention of the writer to suggest that Marshall's

achievement in elevating the Supreme Court to a place of power

and influence in the governmental system was due solely to the

facts just reviewed. The intrinsic character of the questions

which he decided and the doctrines of constitutional law which

he enunciated contributed most vitally to that result. But it

seems equally certain that without Marshall's "political leader

ship" and statesmanship, and his own bold and vigorous method,

many of those vital doctrines might never have been established,

or might at least never have been established upon the firm basis

upon which they now rest.33

II. The Doctrine of Judicial Review.

Turning to Marshall's more concrete and specific judicial

achievements we may take up, second in order, his establishment

in the case of Marbury v. Madison of the doctrine that the Su

preme Court has power to declare unconstitutional an act passed

by Congress. It is unnecessary to dilate upon the legal and

political significance of this so-called doctrine of judicial review.

So much has been written by so many distinguished men upon

this great case and the principle which it announced that the

33 Compare DeTocqueville's estimate in 1835 of the position of power

occupied by the Supreme Court, Corwin, 196-7, with Jay's gloomy out

look in 1801 noted above, supra, p. 5, note 10.
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reader is agreeably surprised at the amount of new light which

Mr. Beveridge and Professor Corwin manage to shed upon it.

In the first place both authors, but especially Mr. Beveridge,

place emphasis upon the fact that Marbury v. Madison can be

accurately understood and appraised only when viewed in the

light of its political setting,—the bitter Jeffersonian assault upon ,the national judiciary.3* It has been suggested earlier that when

Marshall ascended the bench he found the court not only weak

but the object of bitter partisan attack. It is clear from Mr.

Beveridge's picture of the situation that the case could be put

even more strongly by saying that the Court as an independent

judicial organ was in danger of its life. If the doctrine of

judicial review was to be enunciated with any hope of its final

persistence, no time must be lost. This was true for two reasons

which stood clearly in Marshall's mind. The first was that the

question of what organ of government possessed the power of

declaring acts of Congress unconstitutional had already become

a party issue, and the two great leaders of Republicanism, Jef

ferson and Madison, had set before the country in the Virginia

and Kentucky Resolutions the doctrine that that power resided

in the states.35 Professor Corwin makes the interesting comment

that if the Federalist judges in 1798-9 had been less narrowly

partisan, they might have established the doctrine of judicial

review by declaring the Alien and Sedition Acts unconstitutional

and at the same time have won for that doctrine the sympathy

and support of the Republicans.30 But that opportunity had

been allowed to pass, and it was now clear that if the heresy

of the Virginia and Kentucky Resolutions was to be repudiated

and the power of the courts to pass upon the constitutionality

of legislation was to be vindicated, Marshall must act without

delay. The second reason for promptness in the matter was

equally urgent. The Republican plan for the impeachment of

the Federalist members of the national judiciary had already

been set in motion.37 Impeachment proceedings had already

been instituted against Judge Pickering of the United States

"Beveridge: III, Chaps. II, III, and IV; Corwin, Chap. III.

35 These resolutions were passed in 1798 denouncing the Alien and

Sedition Acts as unconstitutional and declaring them not binding on the

states. The Virginia Resolutions, which were drafted by Madison, were

somewhat milder in tone than the Kentucky Resolutions drawn by Jeffer

son.

36 Corwin, 21.

37 Beveridge: III, 111 et seq. ; and Chap. IV.
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circuit court ; his removal from office was to be followed by the

impeachment of Marshall's colleague Justice Samuel Chase; and

upon his conviction attention was to be turned to Marshall him

self and the other objectionable Federalist judges. The Repub

licans were, many of them, frank to admit that the impeachment

process was to be used for the purpose of ousting the Federalist

judges from their places in order to give their offices to Republi

cans.38 There seems to be little question that Marshall was really

deeply worried over the outcome of this onslaught on the Court

and realized that if the great doctrine of judicial review was to be

announced at all it must be done before his political enemies had

removed him from office. Certainly the doctrine would never

be enunciated by Spencer Roane, the man whom Jefferson hoped

to appoint in Marshall's place.39

A second striking fact is brought out by Mr. Beveridge :

namely, that Marshall, convinced that the early announcement

of the doctrine of judicial review was imperative, deliberatly set

himself to the task of devising a "pretext" for announcing it.40

In order to declare by solemn judicial decision that the Supreme

Court possessed the power to pronounce an act of Congress un

constitutional and void, it was necessary to discover some act

of Congress which violated the constitution. Now the act which

most plainly and logically invited such treatment at the hands of

the Court was the statute passed by the Republican Congress

in 1802 repealing the Federalist Judiciary Act of 1801. Mar

shall himself, as well as most of the leading Federalists, regarded

this Judiciary Repeal Act as flagrantly unconstitutional on two

grounds ; first, that it imposed on justices of the Supreme Court

the duty of serving during part of the year in the capacity of

circuit judges, and second, that it deprived judges appointed

under the Act of 1801 of their offices and salaries.41 Two events,

however, had conspired to prevent Marshall from taking ad

vantage of this act as an occasion for promulgating the doctrine

38 Senator William Branch Giles, one of the leading spirits in the

impeachment campaign, told John Qnincy Adams. "We want your offices,

for the purpose of giving them to men who will fill them better." Bever

idge : III, 157.

so Ibid. Ill, 113-114.

<o Ibid. Ill, 133.

41 Marshall held this view to the end of his life. In 1807 he "actually

proposed to his associates upon the Supreme Bench that they refuse to

sit as circuit judges, and 'risk' the consequences." While agreeing with

him that the Repeal Act of 1802 was unconstitutional his colleagues were

unwilling to adopt this course. Beveridge: III, 122.
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of judicial review. The first was the astute maneuver on the

part of the Republicans in Congress in incorporating into the

Judiciary Repeal Act of 1802 a provision altering the time of

sitting of the Supreme Court with the result that the opening

of the next term of court was postponed fourteen months.42 The

result of this was that before the question of their constitutionality

could even be raised, the provisions of the Repeal Act had been

acquiesced in by the entire national judiciary for more than a

year, a fact which created an almost irresistible presumption of

constitutionality.43 The second event which prevented making

a test case out of the act was the failure of the judges whose

offices had been abolished to seek redress from the courts. Ob

viously the act could not be declared unconstitutional unless

some one would raise the question of its constitutionality.44

Marshall found himself obliged to seek elsewhere for a case

upon which to hang the doctrine of judicial review; and, ap

parently to the surprise of every one, including his colleagues, he

selected the case of Marbury v. Madison.

Mr. Beveridge makes some interesting observations upon the

actual political and intrinsic significance of the controversy in

volved in this case at the time it came up to the Supreme Court

for decision. The case had been begun by Marbury in 1801 by

a petition for a mandamus directed against Madison, the new

Secretary of State, to compel the delivery of a commission ap

pointing Marbury a justice of the peace, a commission signed

and executed by President Adams but not delivered before his

retirement from office. The case had not been disposed of

before the abolition by Congress of the June session of the Court

and was on the docket when the Court convened in 1803. By

that time the case had lost all its earlier practical significance

so far as the two parties to the action were concerned, for it

was perfectly certain that Jefferson would not allow Madison

42 Under the Act of 1801 two sessions of the Court were provided for,

December and June. The Repeal Act provided for a single session annu

ally to convene in February. The result, accordingly was to omit two

sessions which would have been held under the earlier statute. Ibid. 94-95.

43 The members of the Supreme Court had gone back to circuit court

duty during this interval. Marshall, much to his disgust, felt constrained

to acquiesce. Beveridge : III, 122.

44 "Certain of the deposed National judges had, indeed, taken steps to

bring the 'revolutionary' Republican measure before the Supreme Court,

but their energies flagged, their hearts failed, and their only action was a

futile and foolish protest to the very Congress that had wrested their

judicial seats from under them." Beveridge : III, 123.
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to deliver the commission to Marbury even if the Supreme Court

issued the mandamus prayed for.45 In fact, the Republicans

expected Marshall and his colleagues to issue the writ and openly

threatened to impeach them if they did.46 Marshall seemed to

be confronted by an exceedingly awkward dilemma. If he issued

the writ the result would surely be the successful defiance by

the President and his Secretary of State of the court's order, a

defiance with which there was no means of coping. If, on the

other hand, the case was dismissed, the court would seem to be

acquiescing in the view that it had no authority to order the

executive to obey the provisions of the law, and that it had

no power to pronounce acts of Congress unconstitutional.47

Marshall's escape from this dilemma was to declare uncon

stitutional that provision of the Judiciary Act of 1789 which

expressly conferred upon the Supreme Court the power to issue

writs of mandamus and prohibition. The theory that this

section of the statute was unconstitutional was Marshall's own

invention. "It was," declares Mr. Reveridge, "the only original

idea that Marshall contributed to the entire controversy."48 Both

writers agree that there is grave doubt as to whether Marshall's

theory was correct. In fact, Professor Corwin is convinced that

it was not.49 It seems clear that no one else had ever discovered

the unconstitutionality of the section in question, although the

Supreme Court itself had on two occasions assumed the juris

diction which Marshall now finds had been unconstitutionally

conferred.50 Further presumption of the validity of the statute

was raised by the fact that Ellsworth, Marshall's predecessor

as Chief Justice, had drafted the act when he was a member of

the first Congress, while not less than twelve members of the

convention which framed the constitution had either been active

in Congress in behalf of the act or had voted for it.51 It had

never occurred to any of these men that the act was consti

tutionally defective in one of its important sections. Both

Professor Corwin and Mr. Beveridge set forth the criticisms

4s Ibid. Ill, 126-7.

"Ibid. Ill, 112.

47 Ibid. Ill, 127.

*8 Ibid. Ill, 128.

49 Corwin, 65-66. See also Corwin, The Doctrine of Judicial Review,

Ch. I.

50 United States v. Lawrence, (1795) 3 Dall. 42; 1 L. Ed. 502; United

States v. Peters, (1795) 3 Dall. 121, 1 L. Ed. 535.51 Beveridge : III, 128-9.
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which may be launched against Marshall's position on this matter

but the scope of this paper prevents their presentation here.52

Mr. Beveridge, however, expresses the view that it was no small

achievement for Marshall to win over to his position on such

a questionable point the colleagues who had declined to join him

in resisting the Judiciary Repeal Act of 1802 upon a much clearer

constitutional issue.53

Neither biographer deals in any great detail with the con

troversial questions which have arisen regarding the doctrine

of judicial review. Each presents a satisfactory summary of

Marshall's famous arguments without attempting to settle the

question whether or not Marshall did actually "usurp" this

authority, as has sometimes been charged. Any such controver

sial excursion would be beyond the scope of biographical writing,

and would especially be unnecessary here since, as both writers

clearly show, Marshall's whole argument upon the question of

the judicial power to declare congressional legislation uncon

stitutional had been anticipated either in earlier judicial utter

ances or in the congressional debates on the Judiciary Repeal

Act.5* What Marshall actually did was, as Professor Corwin

puts it, "to gather these arguments together, winnow them of

their trivialities, inconsistencies, and irrelevances, and compress

the residuum into a compact presentation of the case which

marches to its conclusion with all the precision of a demonstra

tion from Euclid."55

It may be noted, finally, that Mr. Beveridge throws some

interesting light upon the reception which was accorded the

decision of the Court in Marbury v. Madison. Contrary to what

might be expected from the intrinsic importance of the doctrine

enunciated the case seems to have caused but slight ripple upon

the surface of the public affairs of the day. It was scarcely

commented upon in the press and seems to have stirred up but

little discussion. This was partly due, no doubt, to the fact

already noted that the case had lost all practical importance in

the eyes of the two litigants, and partly due to the failure of

Jefferson to launch an early attack upon it. Mr. Beveridge states

that this delay on Jefferson's part to express the abhorrence for

52 Ibid. Ill, 133 ; Corwin, 64-66.53 Beveridge : III, 127-8.

"Ibid. Ill, 116-120; Corwin, 67.

55 Corwin, 67.
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the doctrine of judicial review which he later did express and

continued to reiterate to the end of his life, was due, not to any

failure upon his part to recognize at once the significance of

Marbury v. Madison but to certain considerations of political

expediency. The presidential campaign was not far away and

there was no good reason for stirring up new and unnecessary

antagonisms by a bitter attack on Marshall. Furthermore, Jef

ferson had on his hands the unwelcome problem of the new

Louisiana Purchase. Since he firmly believed that he had ex

ceeded his own constitutional powers in acquiring this territory

it might perhaps be better to postpone any open onslaught upon

the constitutional usurpations of other departments of govern

ment.56 At any rate Marshall escaped for the time being the

denunciation which was to be hurled against him later.57

III. The Doctrines of Nationalism.

The third great achievement of Marshall's was in the estab

lishment of the great doctrines of nationalism. This meant,

concretely, two things: first, the principle of liberal construction

of the powers of Congress, or the doctrine of implied powers ;

second, the principle of the complete supremacy of the federal

government in its own sphere as against the pretentions of the

states. The two biographers tell the lawyer little if anything that

he did not already know, or might not have known, about these

great constitutional doctrines.58 They summarize adequately the

56 Beveridge : III, 143-153.

57 For Jefferson's attack on Marshall's opinion in Marbury v. Madison

during the Burr trial see ibid. Ill, 431-2. Jefferson's correspondence con

tains numerous criticisms of similar nature for he never recognized the

validity of the doctrine of judicial review.

68 Professor Corwin presents a useful summary of Marshall's nation

alistic doctrines under six heads as follows :

"1. The Constitution is an ordinance of the people of the United States,

and not a compact of states. 2. Consequently it is to be interpreted with

a view to securing a beneficial use of the powers which it creates, not

with the purpose of safeguarding the prerogatives of state sovereignty.

3. The Constitution was further designed, as near as may be, "for immor

tality," and hence was to be "adapted to the various crises of human

affairs," to be kept a commodious vehicle of the national life and not

made the Procrustean bed of the nation. 4. While the government which

the Constitution established is one of enumerated powers, as to those

powers it is a sovereign government, both in its choice of the means by

which to exercise its powers and in its supremacy over all colliding or

antagonistic powers. 5. The power of Congress to regulate commerce is

an exclusive power, so that the states may not intrude upon this field even

though Congress has not acted. 6. The National Government and its

instrumentalities are present within the states, not by the tolerance of
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masterful reasoning by which Marshall supported them and

make clear the tremendous importance of those doctrines in the

development of our constitutional law. But the reader will be

chiefly edified by the interesting new light which is thrown upon

the political setting and consequences of these great decisions.

After reading Mr. Beveridge's exhaustive and illuminating treat

ment of these cases the reader feels very clearly that there is no

exaggeration in saying that between the time of the demise of the

Federalist Party and the death of Hamilton, and the time in the

early thirties when Webster and Clay became the open and

powerful enemies of the states rights doctrines, a period of more

than twenty years, Marshall almost singlehanded, expounded

and defended the great principles of nationalism. It is possible

here to do no more than touch briefly upon the decisions by which

he performed this feat.

Mr. Beveridge makes clear, in the first place, how inevitable

it was that the decision in the bank case, McCiilloch v. Mary

land,™ should have infuriated the Republican state rights ad

herents almost to the point of frenzy. To them it was not only

bad law and bad politics, but worse economics. In his chapter

on "Financial and Moral Chaos" he makes clear that the Bank

of the United States, which was here under legal attack, occupied

much the same place in the less conservative and less contented

popular mind which that somewhat vague entity known as the

"money trust" occupies today in the mind of the socialist. It

was the one active force pulling for financial conservatism in

a period of inflation and speculation.60 It was, therefore, the

friend of the rich and the enemy of the poor. A decision the

result of which was to fortify the position of the bank was

naturally designed to rouse bitter antagonism. But this was not

the only point of attack upon Marshall's opinion, for that opinion

announced the great doctrine of implied powers.

"Let the end be legitimate," declared Marshall, "let it be

within the scope of the constitution, and all means which are

appropriate, which are plainly adapted to that end, which are

not prohibited, but consist with the letter and spirit of the con

stitution, are constitutional."61

the states, but by the supreme authority of the people of the United

States." Corwin, 144-45.

58 ( 1819) 4 Wheat. 316, 4 L. Ed. 579.

60 Beveridge : IV, 196, et. seq.

•M Wheat. 316, 421, 4 L. Ed. 57S
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Here, at one blow, was demolished the theory of strict con

stitutional construction, a theory of construction vitally neces

sary to preserve the states from unwarranted national aggres

sion. Under Marshall's theory the Republicans saw no prac

tical limit to national authority, for, as one writer graphically

expresses it, "as ends may be made to beget means, so means

may be made to beget ends, until the cohabitation shall rear a

progeny of unconstitutional bastards which were not begotten

by the people."62 And it may be suggested that the subsequent

development of national authority under the rule of liberal con

struction of the powers of Congress would have seemed to the

followers of Jefferson to justify this gloomy foreboding.63 Fur

thermore, if it was dangerous to state authority to recognize so

wide a range of congressional power, it was positively destructive

to that authority to hold that a state could not exercise its admit

ted power to tax upon a branch of the bank ; and yet this was what

Marshall had had the temerity to decide.

Such doctrines as those laid down in McCulloch v. Maryland

must, urged the Republicans, be definitely and immediately re

pudiated. Accordingly Roane, the leading spirit in the Virginia

court of appeals and one of Jefferson's close friends and followers,

published an attack on the decision so bitter in character as to

rouse Marshall to reply, a proceeding which Mr. Beveridge

regards as "thoroughly uncharacteristic" of the man, and, it may

be said, a procedure which would be regarded today as a rather

serious breach of professional ethics. The reply, according to

the prevailing custom in regard to pamphleteering, was under a

"nom de guerre," and seems not to have been eminently satis

factory.64 The Virginia legislature passed a resolution condemn

ing the decision in McCulloch v. Maryland;™ Pennsylvania sent

a petition to Congress asking for a federal constitutional amend

ment prohibiting Congress from authorizing any bank outside

the District of Columbia;66 while Ohio, herself engaged in an

attack on a branch of the Bank of the United States, passed an

62 John Taylor : Construction Construed, p. 84. For other excerpts

from this interesting volume see Beveridge: IV, 335, et seq.

63 The best examples of this expansion of national authority may be

seen in the field of what may be called the police power of the national

government. See studies by the writer upon this subject in Minnesota

Law Review, Vol. HI, 289, 381, 452; Vol. IV, 247, 402.

6* Beveridge: IV, 318-323.65 Ibid. IV, 324-327.

06 Ibid. IV, 333-4.
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inflammatory resolution declaring herself not bound by the de

cision in the bank case and announcing theories of state immunity

from federal control which make the Virginia and Kentucky

Resolutions seem mild in comparison.67 Other states concurred

more or less vigorously.68

While this attack on the court was raging Marshall added fuel

to the flames by the decision in the case of Cohens v. Virginia.™

The insignificant character of the dispute out of which the case

arose led to the accusation that it was "feigned" for the purpose

of giving Marshall the chance to rebuke the protagonists of state

sovereignty.70 Mr. Beveridge thinks this is possible. At any

rate he declares :

"If the case came before Marshall normally, without design

and in the regular course of business, it was an event nothing

short of providential. If, on the contrary, it was 'arranged' so

that Marshall could deliver his immortal Nationalist address,

never was such contrivance so thoroughly justified."

One is little disposed to question this statement, for out of the

facts of the case71 finally emerged the vital issue whether or not

an appeal could be taken from the decision of the highest court

of a state to the Supreme Court of the United States on any

question involving the construction of the constitution, laws, or

treaties of the United States. While Story's decision in Martin

v. Hunter's Lessee12 had anticipated the general doctrine of

Cohens v. Virginia it did not cover the entire ground, and Mar

shall was able to write an opinion vigorously upholding the power

of the Supreme Court to act as the ultimate arbiter in all cases

of federal constitutional construction in contradistinction to the

Virginia doctrine that "the constitution, laws, and treaties may

receive as many constructions as there are States; and that this

is not a mischief, or, if a mischief, is irremediable."73

67 Ibid. IV, 330-333.

68 Ibid. IV, 334. These states were Indiana, Illinois, Tennessee, and

a little later, Kentucky.

69 (1821) 6 Wheat. 264, 5 L. Ed. 257.

70 This charge was made in a resolution of protest passed by the

Ohio legislature. Beveridge: IV, 343.

71 The city of Washington, acting under authority from Congress, au

thorized a lottery. The laws of Virginia forbade the sale within the state

of tickets of lotteries not authorized by the Virginia statutes. The two

Cohens sold tickets of the Washington lottery in Virginia and were

convicted by the Virginia courts. Virginia resisted an appeal from her

courts to the Supreme Court.

72 (1816) 1 Wheat. 304, 4 L. Ed. 97.

73 6 Wheat. 264, 377, 5 L. Ed. 257.
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The reaction to this decision was prompt and furious.74 A

leading Republican newspaper in Virginia advocated the abolition

of the Supreme Court entirely. Judge Roane launched another

avalanche of five pamphlets venomously attacking the Court and

its decision.75 Jefferson, from his position of retirement, lent

aid and comfort to the opposition by a letter bitterly denouncing

the whole theory of judicial review.7" In Congress an amend

ment to the constitution was vigorously advocated which would

make the Senate rather than the Supreme Court the court of last

resort in questions of constitutional construction. In fact, so

grave did the crisis seem to be that when in March, 1822, the

Supreme Court heard reargument of the case of Green v.

Biddlc,"1 a case in which the Court finally held certain Kentucky

land laws unconstitutional, it withheld its decision for an entire

year.78 Marshall's own recognition of the seriousness of the situ

ation is reflected in his correspondence with his associates, espe

cially in a letter to Story in which he declares that "fuel is adding

to the fire at which c.raltccs are to roast the judicial depart

ment."79

While this attack upon the Court was about at its climax

Marshall handed down the decision in the case of Osborn v. The

Bank of the United States."0 Mr. Beveridge declares that at that

time "seven states were formally in revolt against the National

Judiciary, and others were hostile" and threats of nullification

were hurled forth by some of the most thoroughly enraged com

monwealths.81 This new decision was, of course, little more than

a vigorous reaffirmation by the Court of the doctrine in McCulloch

v. Maryland, that a state could not interfere by taxation with a

branch of the Bank of the United States. No one could have

expected any other result in the case from Marshall and his asso-

74 See chapter entitled "Threats of War," Beveridge : IV, 340-396.

75 Marshall did not reply to these attacks but contented himself with

preventing, through Story's good offices, the reprinting of Roane's arti

cles in Hall's "Journal of American Jurisprudence," the leading law jour

nal of the day. Jefferson had asked Hall to print the articles. Ibid. IV,

364-365.

76 Jefferson to Jarvis, Sept. 28, 1820, Works, Ford, XII, 162-63. Bev

eridge : IV, 362. The letter was not made public until after the decision

of the Court in Cohens v. Virginia.

77 (1823) 8 Wheat. 1, 5 L. Ed. 547.

78 The decision was exceedingly unpopular. Beveridge : IV, 375-380.79 Ibid. IV, 383. See also letters quoted, ibid. 360.80 (1824) 9 Wheat. 738, 6 L. Ed. 204.81 Beveridge: IV, 384.
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ciates.82 While the states did not relax from their various atti

tudes of defiance, the most interesting result of the Ohio Bank

case was to shift the scene of attack upon the Court to the halls

of Congress, where the spokesmen of the aggrieved states vented

their wrath by introducing either bills or proposals for constitu

tional amendments either to curb the powers of that obnoxious

tribunal or, as Professor Corwin puts it, "to curtail Marshall's

influence on its decisions. "S3 These measures in the main pro

posed to take away the Court's appellate power in constitutional

cases, or provided for swamping the court by increasing its size,

or sought to make necessary the concurrence of an extraordinary

majority of the court in order to hold a law unconstitutional.8*

One measure to increase the size of the court to ten actually

passed the House of Representatives,85 and the friends of the

Court became so alarmed that Webster himself sought to pour oil

on troubled waters by introducing a compromise measure to the

effect that in any case before the Supreme Court "where the

validity of a state law or constitution is drawn in question on the

ground of repugnancy to the constitution, treaties, or laws, of

the United States, no judgment shall be pronounced or rendered

until a majority of all the justices . . . legally competent to sit

. . . shall concur in the opinion."'"

Neither Mr. Beveridge nor Professor Corwin has under

taken to treat in detail all of Marshall's "nationalistic" opinions.

Nor was it necessary for them to do so in order to present to

the reader with a new vividness the enormous odds against which

Marshall had to struggle in maintaining the doctrines of national

supremacy as against the doctrines of state rights. Marshall

himself died with the gloomy conviction that he had fought a

losing fight ; that his successors would overthrow his work and

the philosophy of localism would prevail.87 We are able now

to see that the struggle in which he fought so valiantly was to

82 For the history of the case see ibid, 327-330. The Ohio legislature

had levied a tax of $50,000 upon each of two branches of the Bank of the

United States located in Ohio. The issue was much the same as that in

McCulloch v. Maryland.

83 Corwin, 186.

84 For an enumeration of these see Corwin, 186-7; Beveridge: IV, 394-

396, 450-54.

85 Corwin, 186; Beveridge: IV, 451-2.

86 Ibid. IV, 396.

87 This is made very apparent throughout Mr. Beveridge's last chap

ter entitled "The Final Conflict." It is well known that both Kent and

Story shared Marshall's pessimism.
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be settled by amis and not by judicial decision; and we are also

able to see that he succeeded in keeping alive the doctrines of

nationalism during a period when they had so few other powerful

friends that had it not been for his efforts those doctrines might

have disappeared forever.

IV. The Freedom of Commerce.

Marshall's work in establishing the freedom of commerce

from state restrictions of various kinds does not call for extended

discussion. This is not to underestimate the incalculable value

and importance of that doctrine but merely to indicate that that

problem took on a less complex and less controversial aspect and

that Mr. Beveridge and Professor Corwin find less occasion

for treating it in great detail and have added relatively little to

our previous knowledge of the subject.88 Their treatment natu

rally concerns itself with the two well-known cases of Gibbons

v. Ogden%9 and Brown v. Maryland.90

The case of Gibbons v. Ogden hinged upon the constitutional

question whether the state of New York could grant a monopo

listic license to navigate by steamboat the waters of New York,

and was decided adversely to the existence of the monopoly. The

two biographers present three interesting points regarding Mar

shall's famous answer to this question. In the first place, both

-are in agreement that this is one of Marshall's superlatively great

opinions. Professor Corwin is inclined to rank it first of all

Marshall's state papers.91 Mr. Beveridge regards it as but barely

surpassed by the opinion in McCulloch v. Maryland. There

seems no doubt that these are no exaggerated estimates of the

merit of this great and powerful analysis of the relation between

federal and state power in matters of interstate commerce. In

the second place, the vast practical importance of the decision is

made amply clear by a vivid picture of the evil which it remedied.

With the development of steamboat navigation the various states

had embarked upon a program of monopolistic steamboat licenses

until this narrow and selfish policy intensified by retaliatory dis

criminations had practically paralysed interstate transportation

88 Beveridge : IV, Chapter VIII, "Commerce Made Free." Professor

Corwin does not devote a separate chapter to the problem.

" (1824) 9 Wheat. 1, 6 L. Ed. 23.

00 (1827) 12 Wheat. 419, 6 L. Ed. 678.

"Corwin, 130, 137.
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by water.92 Marshall's opinion, by destroying the New York

monopoly, set interstate commerce free.

"But few events in our history," says Mr. Beveridge, "have

had a larger and more substantial effect on the well-being of the

American people than this decision, and Marshall's opinion in

the announcement of it. New York immediately became a free

port for all America. Steamboat navigation of American rivers,

relieved from the terror of possible and actual state-created

monopolies, increased at an incredible rate; and because of two

decades of restraint and fear, at abnormal speed."

Finally, the decision in Gibbons v. Ogden had an immediate

effect upon the precarious political situation of the Supreme

Court. "For the one and only time in his career on the Supreme

Bench," says Mr. Beveridge, "Marshall had pronounced a 'popu

lar' opinion. The press acclaimed him as the deliverer of the

Nation from thralldom to monopoly."93 Handed down almost

simultaneously with the decision in 0sbom v. Bank of the United

States9* it tended to stem the tide of criticism which, as has been

shown, was becoming so bitter and insistent. In fact, the attacks

upon the Court which were made in Congress soon became milder

and milder and while they continued to occur during a period of

some years they never again grew to alarming proportions.

In the case of Brown v. Maryland Marshall followed up the

decision in Gibbons v. Ogden by announcing his famous "original

package doctrine" that "so long as goods introduced into a State

in the course of foreign trade remain in the hands of the importer

and in the original package, they are not subject to taxation by

the state."95 Professor Corwin regards this decision as highly

significant for two reasons. First, "it implies . . . that an

attempt by a state to tax interstate or foreign commerce is tanta

mount to an attempt to regulate such commerce, and is conse

quently void. In other words, the principle of exclusiveness of

Congress's power to regulate commerce among the states and with

foreign nations, which is advanced by way of dictum in Gibbons

v. Ogden, becomes in Brown v. Maryland a ground of decision."00

92 Ibid. 136; Beveridge: IV, 401-405. The situation seems to have been

not unlike that which prevailed prior to the adoption of the Constitution."Beveridge: IV, 445.

B* Gibbons v. Ogden was decided March 2, 1824 and Osborn v. -The

Bank of the United States on March 19, 1824.

95 Corwin, 142.

06 Ibid. ' 142. Since Marshall decided in Gibbons v. Ogden that the

New York monopolistic license to Livingston and Fulton could not bar

from New York waters vessels enrolled under the Act of Congress to
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This has had the important result of keeping the states out of the

field of commercial regulation even when Congress itself has not

yet occupied that field. In the second place, Professor Corwin

points out that this case is similar in one important respect to

McCulloch v. Maryland in that it implies in its treatment of the

state's power to tax that "where power exists to any degree and

for any purpose, it exists to every degree and for every pur

pose." This, it is indicated, is the rule of construction which the

Court has so far always applied in construing congressional

legislation ; as Marshall put it, "questions of power do not depend

upon the degree to which it may be exercised." Accordingly

Congress has been upheld in the use of its power to tax for pur

poses of regulation and prohibition. In construing the power of

the states, on the contrary, the Court has not accepted Marshall's

doctrine but has insisted that the validity of state legislation de

pends upon the substantial effect which it produces rather than

upon mere theoretical justification. This difference of construc

tion Professor Corwin thinks has given the national government

a decided advantage. -

V. The Sanctity of Contracts.

"Marshall's reading of the constitution may be summarized

in a phrase ; it transfixed State Sovereignty with a two-edged

sword, one edge of which was inscribed 'National Supremacy,'

and the other 'Private Rights.' ""7 Having dealt with Marshall's

achievements in establishing national supremacy, we may turn

to the subject of private rights and examine his development of

the great principle of sanctity of contracts, a field in which Pro

fessor Corwin declares his work to be not one of conservatism

but a task of restoration. This work was accomplished by Mar

shall through the medium of three great decisions, the discussion

of which in the two biographies under review may be briefly

commented upon.

The first of these decisions was handed down in the case of

Fletcher v. Peck.9* Mr. Beveridge presents a vivid summary of

the history of the notorious "Yazoo Land Frauds" out of which

this interesting case arose. The issue raised was whether the

engage in coastwise trade, whatever was suggested as to the power of

the state to restrict freedom of commerce in the absence of any con

gressional regulation of the subject matter was dictum.

"Corwin, 173.

1,8 (1810) 6 Cranch 87, 3 L. VA. 162.
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legislature of Georgia could constitutionally rescind a grant of

land made by its predecessor under circumstances of open and

flagrant corruption, when, as in thjs instance, that land had passed

into the hands of innocent purchasers for value. This was a new

and vital question and one which had apparently not been fore

seen by the framers of the Constitution. Professor Corwin

indicates that by this time the habit upon the part of state legis

latures of intervening by special acts in private controversies so

as to change the legal rights of the parties thereto had grown to

alarming proportions." It had been felt originally that the

clause of the federal constitution forbidding the states to pass

ex post facto laws was the proper remedy for this abuse. This

remedy, however, had been rendered unavailable by the decision

of the Supreme Court in Colder v. Bull100 holding that the ex

post facto clause applied only to penal legislation. Marshall

apparently realized the importance of finding a new remedy101

for this evil so keenly that he was willing to pass upon the con

stitutionality of the Georgia statute in a case which quite obvi

ously was a friendly suit brought merely for the purpose of

getting an adjudication as to the validity of title to the lands

in dispute.102 Both authors make clear the uncertainty which

Marshall seems to have experienced as to the precise ground upon

which to hold the rescinding act unconstitutional. His initial

and primary conviction was that the act was void as being a

violation of the elementary "principles of justice." He then resorts

to the contract clause of the constitution and proceeds to show

that the rescinding statute impaired the obligation of the contract

entered into by the state of Georgia and the grantees of the land.

Apparently not feeling entirely sure of his ground, however, he

leaves the question in a state of ambiguity by declaring at the end

of his opinion that the state was restrained from repealing its

former grant, "either by general principles which are common

to our free institutions, or by particular provisions of the con

stitution of the United States."103 Like many of Marshall's

"Corwin, 148-150.

i0o (1798) 3 Dall. 386, 1 L. Ed. 648.

101 Professor Corwin calls attention to the rather obvious regret with

which Marshall abandons the ex post facto clause as a ground of attack

on the Georgia statute. Corwin, 154. The passage alluded to is in 6

Cranch at page 138, 3 L. Ed. 162.

102 Beveridge : III, 583. This was the view taken by Justice Johnson

in his dissenting opinion. Ibid. 592.

103 6 Cranch, 87, 139, 3 L. Ed. 162.
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opinions this decision had no practical result so far as the rights

of litigants were involved for the claims of those who had pur

chased lands from the fraudulent grantees were now being

pressed before Congress104 but Marshall had served notice upon

the country that the contract clause would be enforced for the

protection of contracts to which a state was a party and also

that a grant made by a legislature must be regarded as a contract

within the meaning of the contract clause.105

The decision in the Dartmouth College Case,1M. is the logical

result of the doctrine of Fletcher v. Peck. This famous case

raised the issue whether the legislature of New Hampshire could

on its own authority alone fundamentally change the organization

and powers of a corporation chartered in the seventeenth century

by the Crown of England. The setting of the case is given by

Mr. Beveridge in his thorough and entertaining manner.107 Both

authors emphasize in this connection one fact which may be

commented upon here. It has just been seen that Marshall

allowed a certain ambiguity to remain as to the precise ground

upon which such legislation as the Georgia rescinding act in the

case of Fletcher v. Peck ought to rest. While relying primarily

upon the contract clause he clearly intimated that the case might

also rest upon the general and universal principles of justice.

This left those leaders of the bar who had been retained in the

Dartmouth College case painfully uncertain how to proceed and

upon which ground to base their arguments. Finally counsel for

the college concluded that their best chance lay in stressing the

argument that the act of the New Hampshire legislature was a

violation of those general principles which lie at the basis of all

free governments. This line of reasoning was pushed with great

vigor not only before the Supreme Court of New Hampshire but

also by Webster and Hopkinson before the Supreme Court of

the United States.10** It is interesting to note that while Marshall

finally decided the case squarely on the basis of the contract

104 After repealing the fraudulent grant Georgia sold the lands in dis

pute to Congress. Beveridge: III, 573-4.

105 In 1812 Marshall handed dowry the unanimous opinion of the Court

in the case of New Jersey v. Wilson, 7 Cranch 164, holding that the con

tract clause prevented the legislature of New Jersey from repealing a

grant of exemption from taxation which had attached to certain lands

originally granted to the Indians. Beveridge: IV, 221-223.

106 Dartmouth College v. Woodward, (1819) 4 Wheat. 518, 4 L. Ed

629.

107 Beveridge : IV, Chapter V.

108 Ibid. 240-44.



MARSHALL AND THE CONSTITUTION 29

clause, Story was exceedingly impatient that it was felt neces

sary to adopt so narrow a ground and declared in correspondence

with Webster and Jeremiah Mason, of counsel for the college,

that a new case should be brought in such a form as to allow the

Court to decide it upon the broad general principles of necessary

protection to vested rights.109

While recognizing the prevalence of criticism of Marshall's

opinion in this case, and while recognizing also that it made pos

sible the keeping by corporate interests of charters and privileges

fraudulently secured, both writers agree in maintaining with vigor

that the general effect of the decision has been wholesome and

beneficial. Not only did it set up a high standard of legislative

morality, but also at a somewhat critical time it aligned the cor

porate economic interests of the country on the side of national

ism as against the power of the states. Professor Corwin thinks

that it had a still more far-reaching result which he thus de

scribes :

"For the United States the problem of making legislative

power livable and tolerable—a problem made the more acute by

the multiplicity of legislative bodies—was partly solved by the

establishment of judicial review. But this was only the first step;

legislative power had still to be defined and confined. Marshall's

audacity in invoking generally recognized moral principles against

legislative sovereignty in his interpretation of the 'obligation of

contracts' clause pointed the way to the American judiciaries for

the discharge of their task of defining legislative power. The

final result is to be seen today in the Supreme Court's concept

of the police power of a State as a power not of arbitrary but of

reasonable legislation."110

One other great decision of Marshall's upholding the sanctity

of contracts remains to be mentioned, that in the case of Sturgls

v. Crowninshield-111 Professor Corwin does not enter upon any

extended discussion of the case, but Mr. Beveridge devotes a

chapter to the conditions and circumstances out of which it arose

and to Marshall's opinion deciding it.112 It seems no exaggera

tion to say that a large portion of the population of the country

had lost its hold upon any decent sense of business honesty and

fair dealing. A period of frenzied speculation and "wild-cat"

banking was followed by the inevitable period of deflation. With

"• Ibid. 251-52.110 Corwin, 170-71.

111 (1819) 4 Wheat. 122, 4 L. Ed. 529.

112 Beveridge : IV, Chapter IV "Financial and Moral Chaos."
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insolvency and a debtor's prison staring them in the face the

victims clamored for stay laws and bankruptcy laws to relieve

them from their distress, and state legislatures began to answer

this demand by the enactment of bankruptcy statutes. It was

the question of the constitutionality of such a law passed in New

York that Was raised in the case of Siurgis v. Crowninshield.

The debt which was the subject of this litigation had been incurred

before the enactment of the New York bankruptcy act and the

Supreme Court held that to apply the statute to this debt was to

impair the obligation of the contract between creditor and debtor.

Mr. Beveridge calls attention to the fact that Marshall took par

ticular pains to emphasize in his opinion that the right which

state statutes created of imprisoning an insolvent debtor, a

practice which Marshall abhorred, was no part of the contract

between the parties and was not within the protecting rule of

his decision.113 It is also to be noticed that Marshall's opinion

is couched in language so broad and sweeping as to make clear

his belief that a state bankruptcy act would be equally an im

pairment of the obligation of contracts whether it applied to debts

incurred before or after the enactment of the statute. This is,

of course, dictum, so far as Sturgis v. Crowninshield is concerned

but it made Marshall's opinion even more obnoxious in the eyes

of those seeking relief in bankruptcy. That this dictum repre

sented Marshall's mature judgment is evidenced by his powerful

dissenting opinion eight years later in Ogdcn v. Saunders}'* In

that case the Court held that a state bankruptcy law did not im

pair the obligation of future contracts. What seems to us at

present a useful and legitimate rule appeared to Marshall and

Story as an open and flagrant violation of sacred contract rights

and for the first and only time during his thirty-four vears on

the Court the Chief Justice found himself dissenting in a case

involving constitutional construction. There can be no doubt,

however, that the decision in Sturgis v. Crowninshield, unpopu

lar as it was in many quarters, helped to bring the country back

to a truer conception of fair play and a sense of moral respon

sibility in respect to business dealings.

Lack of space prevents the discussion of Marshall's work

in other fields of law. Both biographers deal at some length with

his conduct of the Burr trial and his doctrine in regard to trea-

1134 Wheat. 122, 200-201, 4 L. Ed. 529.

"* (1827) 12 Wheat. 213, 12 L. Ed. 606.
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son.115 Mr. Beveridge also devotes a chapter to Marshall's

decisions in the field of international law.116 Nor has it been

possible to gratify the impulse to reproduce some of the more

interesting and entertaining anecdotes and sketches by which the

two authors, but Mr. Beveridge in particular, have made Mar

shall's lovable personality stand out so vividly. The writer can

only close by suggesting that no student of constitutional history

or constitutional law can read these books without giving Mar

shall a new place amongst the "fathers," and without feeling

that there was no real exaggeration in alluding to him as "the

second founder of the Republic."

115 Mr. Beveridge devotes Chapters VI-IX inclusive to the Burr con

spiracy and trial. He approves Marshall's doctrines regarding treason

laid down in that case. Professor Corwin treats this problem in his

fourth chapter and reaches an opposite conclusion. He believes Mar

shall's view that "constructive" treason cannot be punished under the

Constitution is untenable and has not proved possible of application. "In

recent legislation necessitated by the Great War, Congress has restored

the old Common Law view of treason but has avoided the constitutional

difficulty by labelling the offense 'Espionage.' Indeed, the Espionage Act

of June 15, 1917. scraps Marshall's opinion pretty completely." p. 110.

116 Vol. IV, Chapter III.
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DECLARATORY JUDGMENT

By James Schoonmaker*

IT may be assumed that the members of the bar understand the

meaning of the words "declaratory" and "judgment," but

as the "declaratory judgment," so called, is not a part of our

common law, it is probable that few understand just what is

meant by that term.

The purpose hereof is to briefly explain what is meant by the

term "declaratory judgment," and call attention to a few of its

advantages, both to the public and the profession. Those who

wish to go into the subject more fully are referred to the able

brief by Edwin M. Borchard, Professor of Law, Yale Univer

sity, submitted to the Committee on the Judiciary, United States

Senate, in 1919, in support of the bill (S. 5304) to authorize fed

eral courts to render declaratory judgments. A copy may be ob

tained by writing Senator Knute Nelson. 1 am indebted largely

to Professor Borchard for the matter herein contained.

We have in Minnesota two classes of judgments, namely:

First, executory or coercive; and, second, constitutive or inves

titive.

Judgments of the first class are based on some past violation

of right or an immediately threatened violation thereof which

will result in irreparable injury, that is, injury not compensated

by money damages, and they are followed by coercion. For in

stance, damages are awarded against a party, or he is command

ed to do or refrain from doing something. If he disobeys the

mandate of the judgment he may be coerced by execution, con

tempt proceedings, etc.

The second class of judgments effect same change of status

and constitute a source of new jural relations, but in their

simplest form they order nothing to be done—are not coercive.

Among such judgments are order and decrees admitting wills,

determining descent of property, appointing guardians and re

ceivers, dissolving and annulling marriages, and adjudications in

bankruptcy. These judgments, like executory judgments, are

*Of the St. Paul Bar.
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based upon some past act or condition, and involve rights and

duties but neither class are strictly declaratory.

Declaratory judgments, on the other hand, do not presuppose

a legal wrong, nor are they followed by coercive relief as they

simply declare a right, duty, relation, immunity, disability, etc.

In the language of Prof. Borchard :

"Their distinctive characteristic lies in the fact that they

constitute merely an authentic confirmation of already existing

relations."

It is well settled that "equity will not interfere for the pur

pose of declaring rights to prevent a possible controversy which

has not yet arisen."1

It is equally well settled that our present system of juris

prudence furnishes no means whereby a party to a contract may

obtain an authoritative construction of the contract for his

guidance except by breaching it and submitting himself to dam

ages, and this is especially true if it involves any question of fact.

The absurdity and gross injustice of this rule is aptly illus

trated by the recent case of Dreiser v. John Lane Co..2 decided

in 1918. The parties had entered into a contract providing for

the publication of plaintiff's book on a royalty basis. A certain

society for the prevention of vice claimed that the book was

obscene, and threatened criminal prosecution. The parties sub

mitted to the court upon an agreed state of fact the question as

to whether the book was obscene, but the court held that it was

not a proper matter for judicial determination on voluntary sub

mission.

That both legislatures and courts are drifting away from these

absurd and unjust judge made rules is evidenced by the recent

enactments and decisions hereinafter mentioned.

Space will not permit tracing the history of the declaratory

judgment. Suffice it to say that its origin is in the Roman law,

and from this source it later found its way into other parts of

Europe. In various forms it has been in use in different coun

tries about as follows : In Scotland, for 400 years ; in France,

for several centuries ; in England, since 1852 ; in Germany, since

1877; in India, since 1859; and from various dates since 1853,

in Australia, New Zealand, Queensland, Ontario, British Colum

bia, Manitoba and other Canadian Provinces. It was in use in

1 16 Cyc. 102.

s 171 N. Y. S. 605.
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Italy during the middle ages, and in modern times in Spain and

Spanish America.

The English courts were vested with power to render decla

ratory judgments by enactments in terms or by statutes author

izing court rules, and all in short form. The act of 1852 is as

follows :

"No suit . . . shall be open to objection on the ground

that a merely declaratory decree or order is sought thereby, and

it shall be lawful for the court to make binding declarations of

right without granting consequential relief."

The court rule in 1883 is as follows :

"No action or proceeding shall be open to objection on the

ground that a merely declaratory judgment is sought thereby,

and the court may make binding declarations of right whether

any consequential relief is or could be claimed, or not."

The amended rule of 1893 is as follows :

"In any division of the high court, any person claiming to be

interested under a deed, will or other instrument, may apply by

original summons for the determination of any question of con

struction arising under the instrument, and for a declaration of

the rights of the person interested."

The bill introduced in Congress in 1919 (S. 5304), after the

enacting clause is as follows :

"The district courts, the circuit courts of appeals, and the

Supreme Court of the United States shall have power in any

action or in an independent or interlocutory proceeding, to de

clare rights and other legal relations on written request for such

declaration, whether or not further relief is or could be claimed ;

and such declaration shall have the force of a final judgment."

Wisconsin3 and Michigan4 enacted in 1919 statutes author

izing declaratory relief.

3 Wis. Laws 1919 c. 242 reads as follows :

"Equitable action to obtain declaratory relief may be brought and

maintained in the circuit court and in matters of which the supreme court

has original jurisdiction in the supreme court, and it shall be no objection

to the maintenance of such action that no consequential relief is sought

or can be granted if it appears that substantial doubt or controversy exists

as to the right or duties of parties, and that either public or private inter

ests be materially promoted by a declaration of the right or duty in ad

vance of any actual or threatened invasion of right or default in duty. The

judgment rendered in such an action shall bind all the parties thereto and

be conclusive and final as to the rights and duties involved."

* Mich. Pub. Acts 1919 No. 150 reads as follows:

"An act to authorize courts of record to make binding declarations

of rights.

"Sec. 1. No action or proceeding in any court of record shall be

open to objection on the ground that a merely declaratory judgment,

decree, or order is sought thereby, and the court may make binding

declarations of rights whether any consequential relief is or could be
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The cumbersome form of the equitable action to remove a

cloud from the title of real property and the artificial restric

tions with which it is incumbered have led to the enactment of

statutes authorizing any person claiming an interest in land (in

some cases the claimant must be in possession or the land must

be vacant) to bring an action to determine adverse claims. The

complaint simply alleges the ultimate facts as to the plaintiff's

interest, that is, his ownership or possession, or both, or that the

land is vacant; and that the defendant claims adversely. The

judgment simply declares the plaintiff's right, and that the de

fendant has no claim. These judgments are simply judicial

declarations of rights without any consequential relief, and hence

are pure declaratory judgments, though not in name.

At least Connecticut has gone further and eliminated the ques

tions of possession and occupancy and included personal property

by the enactment of a statute authorizing any person claiming an

interest in real or personal property to bring an action against

claimed, or not, including the determination, at the instance of anyone

claiming to be interested under a deed, will or other written instrument,

of any question of construction arising under the instrument and a declara

tion of the rights of the parties interested.

"Sec. 2. Declarations of rights and determination of questions of

construction, as herein provided for, may be obtained by means of ordi

nary proceedings at law or in equity, or by means of a petition on

either the law or the equity side of the court as the nature of the

case may require, and where a declaration of rights is the only relief

asked, the case may be noticed for early hearing as in case of a motion.

"Sec. 3. Where further relief based upon a declaration of rights

shall become necessary or proper after such declaration has been made,

application may be made by petition to any court having jurisdiction to

grant such relief, for an order directed to any party or parties whose

rights have been determined by such declaration, to show cause why such

further relief should not be granted forthwith upon such reasonable

notice as shall be prescribed by the Court in said Order.

"Sec. 4. When a declaration of rights, or the granting of further

relief thereon, shall involve the determination of issues of fact by a jury,

such issues may be submitted to a jury in form of interrogatories, with

such instructions by the court as may be proper, whether a general ver

dict be rendered or required or not, and such interrogatories and answers

shall constitute a part of the record of the case.

"Sec. 5. Unless the parties shall agree by stipulation as to the allow

ance thereof, costs in proceedings authorized by this act shall be allowed

in accordance with such special rules as the supreme court may make,

and in the absence of such rules the practice followed in ordinary cases

at law or in equity shall be followed wherever applicable, and when

not applicable, the costs or such part thereof as to the court may seem

just, in view of the particular circumstances of the case, may be awarded

to either party.

"Sec. 6. This act is declared to be remedial, and is to be liberally

construed and liberally administered with a view of making the courts

more serviceable to the people."
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any person claiming adversely to determine such adverse claim

and clear the title.6

Our action to determine adverse claim was at first limited

to a plaintiff in possession of real property, but was later ex

tended to unoccupied lands. I have never been able to understand

the reason for these limitations, nor why the action should not

be also applied to personal property. The Connecticut statute

is a great improvement upon our statute, and ours has proven

so convenient and effective that no one would think of repeal

ing it.

Our statute authorizing the registration of land under the

Torrens system is another illustration of the use of a declaratory

judgment. The court determines all interests, claims and liens

affecting the land, including mechanics' liens of record, but it

grants no consequential relief unless the direction to the registrar

may be termed such. Thus a mechanic's lien may be adjudged

against the land, but it cannot be foreclosed in the registration

proceedings.6

In at least three cases our supreme court has sustained dec

laratory relief though in neither case is the principle of the decla

ratory judgment discussed as such. I refer to Fitzpatrick v. Si-

monson," Porten v. Peterson? and Slingerland v. Slingerland.9

In the Fitzpatrick case the court sustained a judgment as final

which determines title to real property by descent under law 1897,

c. 157, though the judgment was purely declaratory and granted

no consequential relief. In the Slingerland case the plaintiff was

permitted to maintain an action to cancel an antenuptial contract

although the defendant had taken no affirmative action, and

though the plaintiff's inchoate dower right might never vest.

The court says :

"Courts are established, and law and equity administered,

for the purpose of justice in the adjustment of differences be

tween man and man. ... In addition it would seem that now,

while the parties to the instrument are alive and capable of

testifying fully to the facts, is the appropriate time for the

adjustment of the controversy."

'Conn. Pub. Acts 1915, ch. 174.

"Reed v. Siddall, (1905) 94 Minn. 216, 102 N. W. 453.

' (1902) 86 Minn. 140, 90 N. W. 378.

8 (1918) 139 Minn. 152, 166 N. W. 183.

8 Slingerland v. Slingerland, (1910) 109 Minn. 407, 410, 411, 124 N.

W. 19.
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Certainly the above statement cannot successfully be contro

verted, and yet we know that this "appropriate time" considera

tion has not been sufficient to induce courts to grant declaratory

relief.

The Porten case was an action for specific performance of

an oral land contract, which was denied by the defendant. The

plaintiff was in possession, but not having made all required

payments was not in position to demand specific performance.

The question involved was whether under such circumstances he

could have his equitable title adjudicated. The court says at

page 155: "We find no case directly in point." At page 156

the court quotes the last part of the above quotation from the

Slingerland case, and among other things says: "There as here

the only effect of the decree was to determine the right."

The logical reasoning and the just and salutary results

reached in these two cases are not supported by the reported

cases. At least, as stated by Justice Dibell in the Porten case,

I find no case directly in point. Nor do I find any case holding

the declaratory relief alone may be granted independent of

statute.

There is scarcely any limit to the questions concerning which

declarations would be most useful in the administration of justice.

Any one desiring more specific enumeration will do well to con

sult a digest of the many reported English cases. That the

declaratory judgment has become most useful in England is

proven by the fact that 66 per cent of the reported cases in the

second chancery division in 1917 were declarations. Concerning

the uses of the declaratory judgment I quote from Prof. Borchard

as follows:

"As a measure of preventive justice, the declaratory judg

ment probably has its greatest efficacy. It is designed to enable

parties to ascertain and establish their legal relations so as to

conduct themselves accordingly, and thus to avoid the necessity

of future litigation.

"It is further designed to enable trustees, executors, receiv

ers, and others who act in a fiduciary capacity and whose proper

execution of such trusts is a matter of public as well as private

interest, to obtain authoritative advice and guidance in the per

formance of their duties."

The enactment of a statute vesting our district courts and the

supreme court with power to grant declaratory relief would only

be an extension of the principle involved in our action to deter
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mine adverse claims and in our registration of land titles, and

recognized in the decisions of the Slingerland and Portcn cases

above mentioned.

The principle of the declaratory judgment was unanimously

indorsed by the State Bar Association at its recent meeting ; and

that it will be indorsed and appreciated by the people of this state

as a convenient and effective means of adjusting controversies

between man and man is proven by the experience of England

and a large part of the civilized world.

Again I quote from Professor Borchard as follows:"Its simplicity, its capacity to serve important ends of cor

rective justice without legal hostilities, its utility in deciding many

questions which can not now be brought to judicial cognizance,

its efficacy in removing uncertainty from legal relations before

they have ripened into a cause of action—that is, its usefulness

as an instrument of preventive justice, a field which has hardly

begun to be cultivated in this country, commend the declaratory

judgment to the earnest attention of the American Bar and of

the public which it serves."

One question remains for consideration and that is the form

of the enactment. Shall we simply vest our courts with power

to grant declaratory relief as was done in England and is pro

posed by the bill in Congress, or shall we also prescribe more or

less of the procedure as was done in Wisconsin and Michigan?

If we were all familiar with the declaratory judgment and the

pertinent English decisions, then I would say that a brief statute

vesting the courts with this power would be sufficient; but the

fact is that neither the judges nor the members of the bar are

familiar with these judgments and decisions, and it would be

no surprise if they were inclined to construe it strictly instead of

liberally as a remedial measure, and thus greatly limit its use

fulness. For this reason it might be advisable to prescribe more

or less of the procedure.

Before the meeting of the next legislature I shall prepare a

bill authorizing our courts to grant declaratory relief. In the

meantime I shall be pleased to receive suggestions as to its

form.10

10 Since the above was written I have learned that the Michigan statute

above mentioned has been held unconstitutional in Anway v. Ry Co.,

(Mich. 1920) 179 N. \V. 350. I will refer to this case in a later article.
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INDUSTRIAL COURTS:

With Special Reference to the Kansas Experiment1By J. S. Young*

THE act creating the court of industrial relations fairly

bristles with constitutional questions and will have to run

the gauntlet of the courts from the district and supreme courts of

Kansas to the Supreme Court of the United States.

V. The Act Creating the Court of Industrial Relations

and the Kansas Constitution.

1. The Power of the Governor to Call a Special Session of the

Legislature. Counsel for defendants in Kansas v. Howat2

attacked the validity of the act on the ground that it was passed

at a special session of the legislature which Governor Allen had

no authority to call for the reason that no extraordinary occasion

existed in the state at the time. This contention the court denied

following an earlier decision by the same court. In that case,

Farrelly v. Cole,3 Governor Leedy of Kansas called a special

session of the legislature nineteen days before the time for the

regular session. Article 1, sec. 3 of the constitution reads as

follows : "The supreme executive power of the state shall be

vested in the governor who shall see that the laws are faithfully

executed," and sec. 5 of the same article states : "He may on

extraordinary occasions convene the legislature by proclama

tion." Governor Leedy's proclamation convening the legislature

reads as follows :

"Whereas assurances have reached me to the effect that if

the legislature be convened, suitable legislation for the regulation

of railway charges can be enacted and deeming such matter of

sufficient importance to justify the convening of the legislature

in special session, now therefore, I, by virtue of authority in me

vested by the constitution of the state, do convene."

*Professor of Political Science, University of Minnesota.1 Continued from Vol. 4, Minnesota Law Review 483.

2 Briefs were submitted by Messrs. P. H. Callery of Pittsburg, Kan

sas and Redmond S. Brennan, Kansas City, Missouri, (1920) 107 Kan.

423, 191 Pac. 585.

3 (1899) 60 Kan. 356, 56 Pac. 492, 44 L. R. P.. 464.
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The legislature assembled and Governor I.eedy delivered a

message setting forth his reasons for calling the special session.

The legislature passed an act regulating railway charges, which

was contested by the railroads on the ground that no extraor

dinary occasion existed within the meaning of the constitution

to justify the calling of the special session that had enacted the

offending law.

It will be noticed that the Governor's proclamation does not

recite that an extraordinary occasion existed, but it does state :

"I, ... by virtue of the authority vested in me by the

constitution of the state, do hereby convene the legislature of the

state of Kansas."

The court pointed out that the governor had no power to call

a special session except on extraordinary occasions and that the

language of the proclamation by its reference to the constitution

made it certain that an extraordinary occasion was meant. Gov

ernor Leedy's proclamation is less defective than the form used

by the early presidents of the United States.4

The railway companies contended that the reasons assigned

by Governor Leedy in his messages to the special session clearly

showed that no extraordinary occasion existed, in short, they

attacked the discretion of the governor. The court followed the

decisions of other courts in a few leading cases. In Marbury v.

Madison" the Supreme Court by Marshall said :

"He, the president, is to use his own discretion and is account

able only to his country in his political character and to his own

conscience, and whatever opinion may be entertained of the man

ner in which the executive discretion may be used, still there

exists no power to control that discretion. The subject is

political."

* The clause in the Kansas constitution providing for the calling an

extra session of the legislature was adopted from a similar provision in

the constitution of the United States (Art. 2, Sec. 3) which reads: "He,

(the president) may, on extraordinary occasions, convene both houses

(of Congress) or either of them." The first proclamation of President

Washington calling an extra session of the Senate is dated March 1,

1791 and does not mention an extraordinary occasion. It reads: "Cer

tain matters touching the public good requiring that the Senate shall be

convened." 1 Mess. & Papers of Pres. 587.

This form was followed until Tyler introduced the following: "Ob

jects interesting to the United States requiring that the Senate should

be in session," etc. Beginning with Fillmore, all presidents have recit

ed an extraordinary occasion in the proclamation calling a special session

of either the Senate or the Congress.

5 (1803) 1 Cranch 137, 2 L. Ed. 60.
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In United States v. Arredondo* the Supreme Court discuss

ing discretion said :

"It is a universal principle that when power or jurisdiction is

delegated any public officer or tribunal over a subject-matter

and its exercise is confined to his or their discretion, the acts

so done are binding and valid as to the subject-matter."

The highest court in New York in the case of Judges, etc., v.

People1 ex rel. Savage defined discretion to be :

"A power of right conferred upon them by law of acting offi

cially in certain circumstances according to the dictates of their

own judgment and conscience, uncontrolled by the judgment or

conscience of others."

Touching the uncontrolled power of the governor to call a

special session of the legislature, the supreme court of Delaware

in the case of Whitcman's Executors v. Wilmington, etc., R. Co.8

said:

"The governor is authorized to convene the general assem

bly on extraordinary occasions. The framers of the constitution

have not defined what should be deemed an extraordinary occa

sion for this purpose nor referred the settlement of the question

to any other department or branch of the government. The gov

ernor must necessarily be the judge or he cannot exercise the

power. He may err but this court has no jurisdiction to review

his decision or to correct his error. If he act corruptly, he is

liable to impeachment."

In passing on the same point the supreme court of Colorado

in Veto Power9 said :

"Whether or not an occasion exists of such extraordinary

character as demands a convention of the general assembly in

special session ... is a matter resting entirely in the judg

ment of the executive."

The same conclusion was reached by the New York supreme

court in People ex rel. Cotter v. Rice.™ The Kansas supreme

court after citing with approval the cases listed above, concluded

that there can be no fixed or uniform definition of an extraor

dinary occasion. The court concluded:11

"The sole power is thus deposited in the governor to con

vene the legislature on extraordinary occasions and it has been

uniformly held that he cannot be compelled by mandamus to act,

6 (1832) 6 Pet. 729. 8 L. Ed. 547.

7 (1837) 18 Wend. 99.

s (1839) 2 Harr. (Del.) 514, 33 Am, Dec. 411.

9 (1886) 9 Colo. 642, 21 Pac. 477.

10 (1892) 65 Hun 236, 20 N. Y. S. 293, 47 N. Y. St. Rep. 685.

" Farrelly v. Cole, 60 Kan. 356, 56 Pac. 492, 44 L. R. a'. 464.
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should he refuse for any reason to exercise the power, nor be

restrained by injunction in an attempt to exercise it."

2. The Title of the Act and Revival of a Law by Amendment.

The Kansas constitution provides :'-

"No bill shall contain more than one subject, which shall be

clearly expressed in its title, and no law shall be revived or

amended unless the new act contain the entire act revived, or the

section or sections amended, and the section or sections so

amended shall be repealed."

The title of the act is as follows :13

"An act creating the court of industrial relations, denning

its powers and duties, and relating thereto, abolishing the public

utilities commission, repealing all acts and parts of acts in con

flict therewith, and providing penalties for the violation of this

act."

The constitutionality of the act has been challenged because

of defective title by counsel for defendants in two important

cases14 that have been before the Kansas courts recently. In

the Jerry Scott case (district court), which involved the crim

inal provisions of the act (Laws of 1920, Chap. 29. Sec. 17)

counsel for the defendant contended that the title does not define

the subjects embodied in the act; that the title does not clearly

express all that is included in the act ; that it violates the con

stitutional requirement of unity by embodying a multiplicity of

subjects. Among these numerous subjects may be mentioned:

(1) transferring the power and duties formerly controlled by the

public utilities commission; (2) affecting with a public interest

certain employments, industries and public utilities and common

carriers; (3) giving power to the court of industrial relations to

make rules and regulations to govern its own procedure; (4)

giving power to the court of industrial relations to make rules

controlling the acts and conduct of employees; (5) authorizing

investigation of conditions, surroundings and housing of em

ployees; (6) establishing of a minimum wage; (7) determination

of law as to misdemeanors and felonies.

The district court of Wyandotte County, by Justice McCam-

ish, reviewed several cases in which the supreme court of Kan

sas had the titles of the acts under consideration. In Swayse

12 Art. 2, Sec. 16.

13 Kansas Laws, 1920, C. 29.

14 (1920) Kansas v. Jerry Scott, District Court of Wyandotte County,

printed transcript of decision and brief by Messrs. James A. Smith,

Harry Sullivan & Henry Dean. Kansas v. Alexander Howat et al., (Kan.

1920) 191 Pa*. 585.
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v. Britton™ the court held that the title, "An act concerning

notaries public" does not include a section providing for the

service of protest on a negotiable instrument by a notary public

because this was not part of his duty under the law merchant; in

M. K. & T. Ry. Co. v. Long,™ the title, "An act to require rail

road companies to make cattle guards and to pay damages that

individuals may sustain," does not cover a provision for making

crossings ; in State v. Barrett,11 the title, "An act to prohibit the

manufacture and sale of intoxicating liquors" is not broad enough

to cover a section punishing intoxication of persons ; in Wilker-

son v. Belknap Savings Bank," the title, "An act to regulate the

sale of real estate under execution . . . and repealing cer

tain sections of General Statutes, 1889," does not admit a sec

tion "In any case where the property is bid in by or for the prior

creditor the sheriff shall receive the fees for the sale, but shall

not be entitled to charge any commission on said sale" as not

germane to the title ; in Topcka v. Wood,19 the title, "An act

relating to cities of the first class and providing for appeals from

the police court of such cities in certain cases," does not sustain

a provision for further appeal from the district court "to the

supreme court ; in Winfield v. Hackney,2" the title, "An ordinance

in relation to the registration of dogs in the city of Winfield and

providing a penalty," does not cover a section providing that

"at the time of registration the owner shall pay a sum of money

to the city clerk or dog tax collector" because it is not expressed

in the title; in Clark v. Wallace County Commissioners,-1 the

title, "An act to protect fruit trees, hedge plants and fences," does

not embrace a section providing for the payment of a bounty on

gopher scalps.

The information charged Jerry Scott with an offense under

the proviso contained in sec. 17, chap. 29, Laws of 1920.22 It

15 (1879) 17 Kan. 625, Brewer, J. dissenting.

1• (1882) 27 Kan. 684.

17 (1882) 27 Kan. 213.

18 (1894) 52 Kan. 718, 35 Pac. 792.

" (1901) 62 Kan. 809, 64 Pac. 630.

20 (1912) 87 Kan. 858, 126 Pac. 1088.

21 (1895) 54 Kan. 634, 39 Pac. 225.

22 "Provided, That nothing in this act shall be construed as restrict

ing the right of any individual employee engaged in the operation of any

such industry, employment, public utility, or common carrier to quit his

employment at any time, but it shall be unlawful for any such individual

employee or other person to conspire with other persons to quit their

employment or to induce other persons to quit their employ

ment for the purpose of hindering, delaying, interfering with, or
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was claimed that the proviso violates sec. 16, art. 2 of the Kan

sas constitution in that the subject of the section is neither clearly

expressed in the title to the act, nor germane to what is expressed.

Touching this point the court said :23

"The real subject of the act was to abolish the old public

utilities commission and to confer the powers of the old on a

new board which the statute creates and to enlarge the powers

heretofore exercised in the matter of settling industrial disputes."

"It is difficult to see," remarked the court, "how the subject as

expressed in the title will support an act to define and punish

certain misdemeanors not relating to the subject. Reading the

title to the effect that a court is to be established, does not warn

the reader that new statutory offenses in no way affecting the

powers and duties of the court, are to be defined and punished;

or that the law of conspiracy to prevent the continuous opera

tion of railroads is to be annulled or amended."

The court, therefore, ruled that the proviso of sec. 17 violates

sec. 16 "of art. 2 of the state constitution.

Counsel for Howat et al. in the supreme court challenged the

constitutionality of the act among other reasons because (1) it

contains more than one subject and the subjects are not clearly

expressed in the title. It was contended that the title of the act

is, a court of industrial relations, but the body of the act clearly

shows that the legislature intended to create an agency of the

legislature and not a court as a part of the judiciary ; therefore,

the real subject of the act is not only not clearly expressed in

the title, but is not expressed at all ; the term "court" should be

used in its ordinary and legal meaning to be a "judicial assem

bly" or "a place where justice is judicially administered." (2)

The act expressly abolishes the public utilities commission, con

fers its former powers upon the new court of industrial rela

tions and seeks to reenact all the statutes dealing with the former

commission.24 This, it was argued, clearly conflicts with sec. 16,

suspending the operation of any of the industries, employments, public

utilities, or common carriers governed by the provisions of this act, or

for any person to engage in what is known as 'picketing,' or to intimi

date by threats, abuse, or in any other manner, any person or persons

with intent to induce such person or persons to quit such employment,

or for the purpose of deterring or preventing any other person or per

sons from accepting employment or from remaining in the employ of any

of the industries, employments, public utilities, or common carriers gov

erned by the provisions of this act." Laws 1920, c. 29, Sec. 17.23 State v. Jerry Scott, see note 14.24 Laws 1920, c. 29. Sec. 2 confers upon the court of industrial rela

tions the jurisdiction formerly exercised by the public utilities commis

sion; the court is given jurisdiction to supervise and control all public
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art. 2 of the constitution which requires the sections so amended

to be reenacted in full, which constitutional provision is manda

tory and not merely directory.25 (3) The title is too restrictive

for the body of the act. Section 1 1 of the act provides :

"In case any person shall fail or refuse to obey any summons

or subpoena issued by said court after due service then, and

in that event said court is hereby authorized and empowered to

take proper proceedings in any court of competent jurisdiction

to compel obedience to such summons or subpoena."

This section which greatly ' enlarges the jurisdiction of the

courts does not appear in the title of the act creating a court of

industrial relations, denning its powers and relating thereto. Vari

ous cases have been decided by the supreme court of Kansas

holding acts of the legislature void because the titles are too

restricted for the subjects included in the body of the acts.20 (4)

The new crime of hindering or delaying the continuity of pro

duction of certain industries, employments, public utilities and

the operation of common carriers is created with no reference to

the criminal code of procedure and is not germane to the title.27

(5) The body of the act attempts to change the power, authority

and jurisdiction28 of the supreme court with no indication in the

utilities and common carriers as defined by the Kansas statutes; all laws

relating to the powers, authority, jurisdiction and duties of the public

utilities commission are adopted and made applicable to the court, and

the commission is abolished. The court is required to prosecute or de

fend all pending actions brought by or against the commission, and any.

investigations, examinations or proceedings pending before the commis

sion are to be continued and heard by the court.

25 Commissioners of Sedgwick County v. Bailey, (1874) 13 Kan. 600.

26 See Allen County Agr. Soc. v. County Commissioners, (1915) 93

Kan. 772, 145 Pac. 902; State ex rel. Kellogg v. Commissioners of Wa

baunsee County, (1891) 45 Kan. 731, 26 Pac. 483.

27 State v. Lewin, (1894) 53 Kan. 679, 37 Pac. 168.

28 Laws 1920, c. 29, Sec. 12 : "In case of the failure or refusal of

either party to said controversy to obey and be governed by the order of

said court of industrial relations, then and in that event said court is

hereby authorized to bring proper proceedings in the supreme court of

the state of Kansas to compel compliance with said order ; and in case

either party to said controversy should feel aggrieved at any order made

and entered by said court of industrial relations, such party is hereby

authorized and empowered within ten days after service of such order

upon it to bring proper proceedings in the supreme court of the state of

Kansas to compel said court of industrial relations to make and enter a

just, reasonable and lawful order in the premises. In case of such pro

ceedings in the supreme court by either party, the evidence produced

before said court of industrial relations may be considered by said

supreme court, but said supreme court, if it deem further evidence neces

sary to enable it to render a just and proper judgment, may admit such

additional evidence in open court or order it taken and transcribed by a

master or commissioner. ..."
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title of the act, even granting that the legislature has the power

to make the changes.

The supreme court adverted to most of the points raised in

the brief of counsel for Howat and held that the court of indus

trial relations is not a court in the strict judicial sense and pointed

out that the act creates an administrative board to carry out the

will of the legislature and cited cases to show that the word

"court" is frequently applied to bodies not strictly judicial in

character.29 Touching the objections that the act undertakes to

confer all the power of the public utilities commission upon the

new court without reenacting in full the sections of the old

law, the court decided that the act is not amendatory and that

art. 2, sec. 16 does not prohibit legislation by reference, citing

with approval State v. Shawnee County,39 wherein the court

announced that it is constitutional to extend the provisions of

an existing statute to a new subject by an appropriate reference

to such statute in the new act; that the legislature has power to

declare the meaning of an earlier act and such interpretation is

binding in all cases arising after it has been made manifest; and

that reference and interpretative statutes are not amendatory

within the meaning of the constitution. Discussing the power

of courts of competent jurisidiction to compel the attendance

of witnesses before the court of industrial relations as being

foreign to the title, the court remarked that the title includes the

words "An act creating a court of industrial relations . . .

and relating thereto;" that sec. 11 certainly has relation to the

new tribunal and is therefore, pertinent to the subject expressed

in the title. The objections that the title is too restrictive, the

court dismissed with the curt statement: "We think them not

well taken."

Since one of the chief objections to the act has been directed

against the title, revival, etc., a brief statement on the general

constitutional position of these matters may be introduced at

this place. Legislative procedure in this country was adopted

from England. Certain forms for bills in parliament developed,

but inaccuracy in form never rendered a statute invalid. Custom

and law in England have been the chief regulators, but custom

28 See "Words and Phrases," "Courts;" Aldrich v. Aldrich, (1844) 8

Mete. 102. The legislature of Massachusetts is styled "The General

Court of Masaschusetts," Const, c. I, Art. I.

30 (1910) 83 Kan. 199, 110 Pac. 92.
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and statutory laws are not binding on parliament. Originally,

all the acts of a parliamentary session had one caption or title,

but a distinct title for each chapter was introduced by Henry

VIII.31 Originally, the parliament petitioned the king to legis

late and the title served to notify him of the desired legislation.

When parliament ceased petitioning for legislation and drafted

bills in complete form in order to hold the king to the exact

wishes of parliament, titles assumed a slightly increased impor

tance but were still relatively unimportant because the attention

of the legislator was directed to the content of the bill, not by its

title, but by the rule that required three readings ; besides, many

of the members were illiterate and could read neither the title

nor the bill. With the increase in the number and complexity

of bills, the title assumed more importance because members paid

slight attention to the perfunctory reading of the bills and read

for themselves the bills whose titles aroused their interest. A

body of skilled bill drafters now see that all important govern

ment bills have a correct form, for a defective or misleading title

might mean the defeat of the cabinet.

There were many grave abuses in legislation in the United

States before the adoption of constitutional restrictions in regard

to title, unity, revival by amendments, reference, etc. One of

the strong arguments for placing such matters in the constitu

tion is that by so doing, they become enforceable by the courts;

therefore, if the titles do not fit the requirements of the consti

tution, the act, or at least parts of it, may be declared unconsti

tutional and void. Before titles of acts were regulated by con

stitutional provisions, a notorious abuse occurred in the state

of Georgia in the Yazoo act of Jan. 17, 1795. The legislature

passed an act with the following title : "An act for the payment

of the late state troops." When the act was finally passed, it was

found that large areas of land had been conferred in fee simple,

upon a few individuals. This brazen act aroused such a storm

of protest that the next legislature annulled the grant, and as a

direct result of popular indignation, a clause was inserted in the

constitution of Georgia in 1798 which reads as follows: "Nor

shall any law or ordinance pass containing any matter different

from what is expressed in the title thereof."32 This provision

31 See Jones, Chester Lloyd, Statute Law Making, p. 62; Ex parte

John Lidell, (1892) 93 Cal. 633, 29 Pac. 251.

32 Const, of Georgia, Art. I, Sec. 17; Savannah v. State, (1843) 4 Ga.

26.
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looked toward preventing the passage of poor bills under good

titles.

Another requirement soon found its way into the state con

stitutions, viz. unity, or that one subject only should be treated

in each bill. This is to prevent "log rolling" and "riders" and

to make each measure stand on its own merits. The provision

requiring unity appeared in the constitution of New Jersey in

1844 and the object is "to avoid improper influences which may

result from intermixing in one and the same act such things as

have no proper relation to each other."

Title rules have met with general approval. In Congress the

rule is statutory and applies to bills making appropriations. An

act of August 26, 1842, provides;32 "The styleand title of all

acts making appropriation for the support of the government shall

be as follows: 'An act making appropriations (insert object) for

the year ending June' 30 (insert year)'." Practically all the

states have regulated the matter in their constitutions.34

There is no general agreement among the state courts on the

interpretation of title requirements in the constitution touching

construction, limits as to broadness or narrowness, sufficiency,

mandatory or directory and partial invalidity of the act. A sound

list of guiding principles was announced by Justice Valentine

of the Kansas supreme court in State v. Barrett.35 Discussing

the matter of the title of a bill in relation to the body of the

act he said:

"Its object must be taken into consideration ; and the pro

vision must not be construed or enforced in any narrow or tech

nical spirit, but must be construed liberally on the one side, so

as to guard against the abuse intended to be prevented by it,

and liberally on the other side, so as not to embarrass or obstruct

needed legislation. . . . The title of an act may be so

broad and comprehensive as to include innumerable minor sub

jects, provided all these minor subjects are capable of being so

combined and united as to form only one grand and comprehen

sive subject ; or it may be so narrow and restricted as to include

only the smallest and minutest subject . . . In construing

the title to an act, as well as the act itself, reference must be

had to the object of the act, and to the evil sought to be remedied

by it. . . . It is not necessary that the title to an act should

83 5 Stat, at L„ C. 207, Sec. 2, p. 537.

34 For a good discussion of the advantages of such rules see Somer

set County Com'rs. v. Pocomokc Bridge Co., (1908) 109 Md. 1, 71 Atl.

462; Smith v. Commonwealth, (1871) 71 Ky. 100.

35 (1882) 27 Kan. 213.
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be a synopsis or abstract of the entire act in all its details ; it is

sufficient if the title indicates clearly, though in general terms,

the scope of the act. . . . It is sufficient if it is germane to

the single subject expressed in the title, and included therein,

provided the act itself does not contain more than this single

subject."

The reason for incorporating in the state constitution such a

provision as "No law shall be revived or amended unless the new

act contain the entire act revived, or the section or sections

amended and the section or sections so amended shall be repealed"

is to give complete publicity to the law. Discussing a similar

provision of the New York constitution, the court of appeals in

New York said:36

"The evil in view in adopting this provision of the constitu

tion was the incorporating into acts of the legislature by refer

ence to other statutes, of clauses and provisions of which the

legislature might - be ignorant and which affecting public and

private interest in a manner and to an extent not disclosed upon

the face of the act, a bill might become a law, which would not

receive the sanction of the legislature if fully understood. . .

There is no evil ... to be apprehended by the mere refer

ence to other acts and statutes for the forms of process and pro

cedure for giving effect to a statute otherwise perfect and com

plete."

The courts usually construe these provisions liberally, not

always carrying them out in literal strictness, but generally

enforcing the original intention of the framers of the constitu

tions.37

Reverting to the two recent cases decided by the Kansas

courts, one or two observations may be made. The supreme court

upheld the act creating a court of industrial relations as com

plying with the formal constitutional requirements so far as it

was necessary to decide whether the Crawford County court

could compel Howat to testify before the court of industrial

relations or be adjudged in contempt and committed to jail until

he should testify. It put the stamp of approval upon legislation

by reference. Little can be said in favor of this form of legis

lation save that it prevents padding the statute books. It does

not make for publicity of the law, either for the legislator or the

36 People ex rel. Board of Comrs. of Washington Park v. Banks,

(1876) 67 N. Y. 568. See State v. McNeal, (1886) 48 N. J. L. 407, 5

Atl. 805.

37 See In re Buffalo Traction Co.. (1898) 25 App. Div. 447, 49 N. Y.

S. 1052;People v. McKay, (1902) 72 App. Div. 527, 76 N. Y. S. 600; Ken

nedy v. Borough of Belmar, (1897) 61 N. J. L. 20, 38 Atl. 756.



50 MINNESOTA LAW REVIEW

public, and is very undesirable when combining civil and crim

inal matters. The Wyandotte County court, by Justice McCam-

ish, had a more difficult point to decide in the Jerry Scott case.

The decision followed the rather technical decisions of the Kan

sas supreme court's former adjudications. Justice McCamish

kept within the strict letter of the law but he neither took account

of the general legal principles stated by Justice Valentine in

State v. Barrett, nor the whole purpose and spirit of the act creat

ing the court of industrial relations as gathered from the con

text. The decision of the supreme court in the Howat case

surely indicates that Justice McCamish's decision will be reversed,

but in doing so, the supreme court must overrule a long line of

its own former decisions or distinguish them upon very narrow

and technical grounds.

3. Commingling the functions of the Three Great Departments

of the Government. The framers of American constitutions both

federal and state have been influenced by the doctrine33 of Mon

tesquieu who said: "There can be no liberty ... if the power

of judging be not separated from the legislative and executive

powers." This theory amounts almost to a fetish. No person in

this country is regarded as qualified to be a member of a constitu

tional convention who does not believe that the essential powers

of government should be distributed among three separate bodies

of magistrates, viz : legislative, executive and judicial. There is

no express provision in the Kansas constitution10 separating the

powers or stating that persons charged with the exercise of powers

properly belonging to the one shall not exercise any functions

properly belonging to either of the others ; yet the supreme court

of Kansas in the case of In re Sims Petitioner,*0 said:

"We think, however, that under our constitution these powers

are as clearly separated as though the framers of the constitu

tion had said so in terms ;" and in "Auditor of State v. Atchison,

Topeka & Santa Fc Railroad Company,*1 that attempting to con

fer both executive and judicial power upon a court is "as dan

gerous to good government as it is subversive of the constitu-

38 See James Madison in No. 47 of The Federalist ; constitution of

Massachusetts, Part The First, Art. XXX.

39 The three great powers are vested in the Kansas constitution in

art. 1, sec. 1 ; art 2, sec. 1 ; art. 3, sec. 1.

"(1894) 54 Kan. 1, 37 Pac. 135.

41 (1870) 6 Kan. 500, 7 Am. Rep. 575.
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tion which has carefully kept separate the executive, legislative

and judicial departments of the government."

Does the act creating a court of industrial relations violate the

Kansas constitution by commingling the functions of the three

great departments of government? In approaching an answer to

the question it is well to keep in mind that the framers of the

bill must have studiously attempted to avoid the mistakes made

by the legislature that enacted the "Visitation Act" which was

declared unconstitutional by the Kansas supreme court in the

case of State v. Johnson.112 This act set up a real court endowed

with complete law and equity powers; with a full set of admin

istrative machinery of a regular court ; with power to summon

juries, issue writs of mandamus and injunction; with power to

punish for contempt and to carry its decrees into effect. In

addition to these judicial powers the court had the power to

establish freight rates and switching charges, to apportion

charges between connecting carriers, and to require the construc

tion and maintenance of depots. The court in declaring an act

with these provisions unconstitutional said :

"Despotism begins when the executive, legislative and judicial

departments of government cease to be independent of one

another and the tyrant exercises without check the powers of the

three united."

What kind of a body is created with the title, "Court of

Industrial Relations"? The act uses such words as "tribunal,"

"judges," "jurisdiction," "actions," "record," "rules," "evidence,"'

"testimony," "seal," "summons," "subpoena," "attendance of

witnesses," etc. These expressions fall within the nomenclature

of the judiciary; but is a court in the judicial sense created by

the act? The debate4'1 in the legislature at the time the bill was

under consideration indicates that the lawmakers wished to create

an agency that would consider controversies between capital and

labor in such manner as to guarantee to capital a fair return ; to

labor fair wages, reasonable hours and wholesome working con

ditions ; and to the public continuous and efficient service; that

the subjects coming within the powers of the body are so far-

reaching that something more than an arbitration board or a

commission in the ordinary sense of the term should be provided ;

that the agency created should act in a quasi judicial capacity,

« (1900) 61 Kan. 803, 60 Pac. 1068, 49 L. R. A. 662.

43 See Young, J. S. in 4 Minnesota Law Review, 483.
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or approach its work in a judicial frame of mind, take evidence,

make findings of fact and enter an order—in short, a court in a

broad and general but not in a technical sense. The Kansas

supreme court in the Hoivat case held that the agency created is

not a court in the judicial sense but is an administrative board

to carry out the will of the legislature.14

The next question that arises is this : Has the legislature made

an unconstitutional delegation of its own legislative power to an

administrative board called the court of industrial relations?

As early as 1871 the Kansas supreme court in the case of Cole

man v. Newby,** by Justice Valentine said :

"While the legislature possesses all the legislative power of

the state, and while it is true that they cannot delegate any portion

of that power to any other body, tribunal or person, yet it is

generally found impracticable for them to exercise this power

in detail. They may do so if they chose, or they may enact gen

eral provisions, and leave those who are to act under these general

provisions to use their discretion in filling up the details. They

may mark out the great outlines, and leave those who are to act

within these outlines to use their discretion in carrying out the

minor regulations."

The supreme court of the United States in Reagan v. Farmers'

Loan and Trust Co.*6 said :

".Such a commission is merely an administrative board created

by the state for carrying into effect the will of the state as ex

pressed by its legislature."

In State v. Missouri-Pacific Railroad" the Kansas supreme

court by Mr. Justice Porter said:

"In a majority of the states of the Union the legislatures have

created commissions and conferred upon them the power to reg

ulate and control the operation of common carriers, to fix rates

and schedules for the transportation of passengers and freight,

to hear and determine complaints of the people against the carrier

and to act thereon, and the power to create such agencies and

to confer upon them these powers, has been repeatedly recognized

and upheld by the Supreme Court of the United States."

The supreme court of Indiana in the case of Blue v Beach,**

said:

"The test and distinction whether a power is strictly legis

lative, or whether it is administrative, and merely relates to the

44 Supra p. 46 and footnote 29.

45 (1871) 7 Kan. 82.

*e (1894) 154 U. S. 362, 38 L. Ed. 1014, 14 S. C. R. 1047.

47 (1907) 76 Kan. 467, 92 Pac. 606.48 (1900)155 Ind. 121, 56 N. E. 89.



INDUSTRIAL COURTS 53

execution of the statute law is between the delegation of power

to make the law, which necessarily involves a discretion of what

it shall be, and conferring authority and discretion as to its exe

cution to be exercised under and in pursuance of law. The first

cannot be done. To the latter, no valid objection can be made."

The supreme court of Oregon having under consideration

the constitutionality of an act creating a railroad commission,

in the case of State v. Corvalis*9 by Justice Moore said :

"The rule is universal that a legislative assembly exercising

an authority conferred by the constitution cannot delegate the

power to enact laws. It can, however, direct that the application

of a statute to a designated district or to a specific state of facts,

shall depend upon the existence of certain conditions,, to be

ascertained and determined in a particular manner."

The supreme court of Minnesota in State v. Chicago, Mil

waukee & St. Paul Ry. Co./0 has said:

"The principle is repeatedly recognized by all courts that the

legislature may authorize others to do things which it might

properly do itself. . . . The statute books are full of legisla

tion granting to officers large discretionary powers in the execu

tion of laws the validity of which has never been successfully

assailed."

The supreme court of Pennsylvania in the case of Moers v.

Reading*1 has said:

"Half the statutes on our books are in the alternative form,

depending upon the discretion of some person or persons to whom

is confided the duty of determining whether the occasion exists

for executing them. But it cannot be said that the exercise of

such discretion is the making of law."

The supreme court of Pennsylvania in Locke's Appeal52 said :

"To assert that a law is less than a law. because it is made

to depend on a future event or act, is to rob the legislature of the

power to act wisely for the public welfare whenever a law is

found relating to a state of affairs not yet developed, or to things

future and impossible to fully know. The legislature cannot

delegate its power to make a law, but it can make a law to dele

gate a power to determine some fact or state of things upon

which the law makes, or intends to make its own action depend.

To deny this would stop the wheels of government."

The Supreme Court of the United States has upheld the con

stitutionality of congressional acts delegating to the secretary53

*9 (1911) 59 Oregon 450. 117 Pac. 980.

50 (1888) 38 Minn. 295, 37 N. W. 782.

« (1853) 21 Pa. St. 188.

52 (1873) 72 Pa. St. 491, 13 Am. Rep. 716.

"Dunlap v. U. S. (1899) 173 U. S. 65, 43 L. Ed. 616, 19 S. C. R. 319.
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of the treasury and to the president"14 the power to ascertain facts,

and prescribe regulations under which its acts shall operate.

The legal principle established by these decisions is that the

legislature cannot delegate the power to make laws, but can

create an agency to carry out the legislative will as expressed in

the acts of the legislature. Social and economic conditions are

so complex and the demand for legislation so great, the state legis

latures meet so infrequently and for so short a time that legisla

tion is passed in general terms and the full operation of the law

is made to depend upon future contingencies and the determina

tion of certain sets of facts. This determination of facts is placed

in the hands of so-called experts—either a single officer or a board.

The legislative act sets the standard and all that these officers

do is apply the standard to certain determined facts. The legis

lature in the act creating a court of industrial relations sets the

standard in the oft-recurring phrase "fair, reasonable and just."

When the court of industrial relations determines what is "fair,

reasonable and just" it is not exercising legislative power—it is

merely applying the legislative standard of fairness, reasonable

ness and justness to a given state of facts, which it, on investiga

tion, finds to exist and when it enters an order the legislative will

already declared in the act becomes operative; the court of indus

trial relations therefore, does not exercise delegated legislative

power and is a constitutional agency.

Counsel for defendant in the Howat case contended51 that

the act (sec. 3) sets out the different employments, industries,

etc., in such a vague general way that the court of industrial

relations in contrast with the railroad commissions, which have

their jurisdiction specifically designated, must and does exercise

a judicial function in deciding its own jurisdiction; (2) that since

the court of industrial relations may not modify a contract that

is fair, just and reasonable, it must and does exercise a judicial

function in determining this matter.

In reply to the first objection made by counsel for Howat it

may be said that the act is as definite as the circumstances war

rant, because the court of industrial relations has to do with

controversies over the operation of several things, viz: (1) manu

facture or preparation of food products; (2) manufacture of

clothing; (3) mining or production of fuel; (4) transportation;

"Field v. Clark. (1892) 143 U. S. 649, 36 L. Ed. 294, 12 S. C. R. 495.

'-'- Brief of Mr. R. S. Brennan, p. 17.
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(5) public utilities and common carriers. The act is more

inclusive than one dealing with a subject such as railroads. The

second objection made by counsel may be answered by saying

that the court of industrial relations is not exercising a judicial

function when it decides that a subject coming within its juris

diction is or is not fair, just and reasonable, because this is the

standard set by the legislatures, and the court of industrial re

lations is simply exercising its executive discretion in the matter.

The supreme court of Kansas in Stale v. Railway Co'M by Justice

Porter has said:

"It is not every act which requires the exercise of judgment

and discretion which can be said to be judicial. Where judgment

or discretion is exercised as a mere incident to a ministerial

power it has never been held to be the exercise of^judicial power

within the meaning of constitutions, which, like ours, provide

for the separation of the three departments of government."

As additional evidence that the court of industrial relations

is not a part of the judiciary the act (sec. 11) empowers the

court to issue summons and subpoenas and can compel the

attendance of witnesses and the production of books, corre

spondence, files and accounts, but on refusal of any person to

comply, the court of industrial relations has no power to adjudge

him in contempt of court and punish him but must invoke the

aid of a court of competent jurisdiction. Furthermore, when the

court of industrial relations enters an order, it has no authority

to enforce obedience but must resort to the supreme court of the

state for assistance (sec. 12). Therefore, it is safe to conclude

that the court of industrial relations does not exercise judicial

power in the constitutional sense.

Does the fact that the court of industrial relations must in

voke the assistance of real courts render the act or this part of it

unconstitutional by violating the principle of the separation of

powers? Section 11 of the act creating the court of industrial

relations is as follows:

"In case any person shall fail or refuse to obey any summons

or subpoena issued by said court after due service, then and in

that event said court is hereby authorized and empowered to

take proper proceedings in any court of competent jurisdiction

to compel obedience to such summons or subpoena."

The constitutionality of a similar provision in the act of Con

gress creating the Interstate Commerce Commission was chal-

56 (1907) 76 Kan. 467, 92 Pac. 606.
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lenged by counsel for defendant in Interstate Commerce Com

mission v. Brimson" on the ground that the action of the court in

requiring a witness to appear before an administrative body is a

non-judicial action. The court by Justice Harlan in overruling

the contention said:

"The inquiry whether a witness before the Commission is

bound to answer a particular question propounded to him. or to

produce books, papers, etc., in his possession and called for by

that body, is one that cannot be committed to a subordinate

administrative tribunal for final determination. . . . The per

formance of the duty . . . which rests upon the defendants

cannot be directly enforced except by judicial process. ... It

is none the less the judgment of a judicial tribunal dealing with

questions judicial in their nature, and presented in the customary

forms of judicial proceedings, because its effect may aid an

administrative or executive body in the performance of duties

legally imposed upon it by Congress in execution of a power

granted by the constitution."

Counsel for defendants in the Hcurat case argued that sec.

12 of the act"'8 is invalid because it authorizes proceedings in the

supreme court; (1) to enforce compliance with the orders of the

court of industrial relations; (2) to compel the court of industrial

relations under certain circumstances to render "just, reasonable

and lawful orders."' In both instances new evidence may be

admitted by the supreme court. It was claimed that the first is

an attempt to enlarge the original jurisdiction of the supreme

court ; the second to confer legislative power on the supreme

court. To support the contention that the act authorizing the

supreme court to consider new evidence to enable it to render

a just and proper judgment is unconstitutional, counsel cites the

case of In re Burnettc™ which defines a case de novo as being in

essence original. In this case the court said:

"The manner in which the case reaches the higher court is not

the test ; jurisdiction being the power to hear and determine, the

nature of the functions to be exercised controls, whether they

are to be brought into activity by primary processes or by removal

from an inferior tribunal. Upon a trial de novo the power of an

appellate court in dealing with the pleadings and the evidence in

the application of the law, and in the rendition of judgment

according to the rights of the case, all independent of the action

of the lower court, is no different from what it would be if the

case were begun there originally, and hence is not appellate

« (1894) 154 U. S. 447, 39 L. Ed. 49.

58 For the provisions of Sec. 12 see footnote 28. Supra.

59 (1906) 73 Kan. 609, 85 Pac. 575.
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within the meaning of laws creating jurisdiction ... it is

beyond the power of the legislature to enlarge the scope of the

original jurisdiction to which this court is confined, either directly

or by authorizing the primary consideration of causes other than

those specified in the constitution or indirectly, by including such

cases within its review power on appeal."

In the opinion of the writer, the "proper proceeding" of sec.

12 comes within the supreme court's original jurisdiction in

mandamus, and if so, it is constitutional and does not attempt to

enlarge the original jurisdiction of the court by means of a trial

de novo. Of course, any attempt of the legislature to enlarge

the original jurisdiction of the supreme court would be clearly

unconstitutional.60

The second contention that the supreme court has legislative

power conferred upon it by section 12 which authorizes either

aggrieved party because of an order of th& court of industrial

relations to bring proper proceedings in the supreme court to

compel the court of industrial relations to make and enter a

"just, reasonable and lawful order" in the premises, presents a

difficult question, especially, in view of the fact that new evidence

may be admitted by the supreme court to enable it to render a

just and proper judgment. The language of section 12 is capable

of at least three constructions. If the supreme court is not satis

fied with the original order : ( 1 ) the supreme court may determine

that the order of the court of industrial relations is not "just,

reasonable and lawful" and order it to try again and enter an

other order which will conform to the legislative standard; (2)

it may determine what is a "just, reasonable and lawful" order

by revision and order the court of industrial relations to enforce

what in effect, is not the order of the court of industrial relations

but is the order of the supreme court; (3) it may determine

what is a "just, reasonable and lawful" order on the basis of

the new evidence and thus practically oust or supersede the court

of industrial relations. In the brief (p. 20) for the defendant

in the Hoivat case, Mr. Redmond S. Brennan said :

"We assume that the section intends that the supreme court

shall set out in detail the specific orders which the court of

industrial relations is required to make. The controversy which

has thus been brought to the supreme court is the same as that

which was before the court of industrial relations. It will come

60 See Auditor of State v. Atchison, etc., R. Co., (1870) 6 Kan. 500;

State ex rel. v. Wilson, (1883) 30 Kan. 661, 2 Pac. 828; Marbury v

Madison, (1803) 1 Cranch 137, 2 L. Ed. 60.
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to the supreme court with the same issues framed The same

relief will be prayed and the nature of the order which the su

preme court will make is the same as that which was entered by

the court of industrial relations. If, therefore, the order of the

court of industrial relations is a legislative order, then the order

of the supreme court is likewise legislative. The mere fact that

in the last analysis it is the court of industrial relations that finally

enters the order does not in any way change the situation. If

the supreme court has no power to enter the order directly, then

the law will not permit it to enter such an order indirectly."

The brief cites two leading federal cases to support the con

tention that the supreme court of Kansas cannot revise the

orders of the court of industrial relations, also, that the legislature

in section 12 attempted to confer legislative power on the supreme

court. In the case of Interstate Commerce Commission v. Lake-

shore and Michigan Southern Railway Co.oi the federal circuit

court for the northern district of Ohio by Justice Wing said :

"It has been urged in behalf of the commission that the court

has general equity powers in this cause to make such mandatory

injunction, other than the enforcement of the order of the com

mission, as will satisfy justice. The act itself confines the action

of this court to the enforcement of the lawful orders or require

ments of the interstate commerce commission. It has been fre

quently decided in the federal courts that, under the act, the

function of the court is to enforce or refuse to enforce the order

of the commission as made; that the court cannot amend or

modify an order, or make another order; that the federal court

has no revisory power over the orders of the commission; and

that it cannot undertake to decide whether the requirements have

violated an order which the commission might have lawfully

made."

Another leading case touching the same point is St. Louis

S. W. Railway Co. v. United States,02 wherein the federal district

court for the western district of Kentucky said :

. "At the threshold it may be said that the scope of our inquiry

is exceedingly limited and involves only the ultimate question as

to whether the commission, in the order complained of, acted

within its power. Whatever view the court might entertain upon

it, or upon the expediency or wisdom of the order, is not material.

The court cannot interfere with the rates fixed, or practice estab

lished by the commission, unless it is made plainly to appear that

the orders are violative of the constitution or wanting in con

formity to statutory authority, or have been arbitrarily exercised ;

and the duty of the court is to determine the sole question whether

6i (1905) 134 Fed. 942.

62 (1916) 234 Fed. 668.
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or not the order of the particular case is based upon substantial

evidence, heard and considered by the commission."

Mr. Brennan comes to the conclusion that the court of indus

trial relations is not a board similar to the railway commissions

or the interstate commerce commission and cannot invoke the

supreme court in the same way as these commissions can ; he also

concludes that section 12 of the act undoubtedly vests the supreme

court with legislative power which makes the act unconstitutional.

The contention of Mr. Brennan on the last point seems sound

if one accepts his construction of section 12, but there are other

possible interpretations of section 12 as indicated above. It is

a wellknown rule of statutory construction that if a statute be

capable of two or more constructions under one of which it would

be constitutional and under the other unconstitutional, the courts

will adopt the meaning consonant with constitutionality. The

supreme court of Kansas in the Howat case did not consider the

controverted points in regard to the jurisdiction of the supreme

court because it was not, in the opinion of the court, involved in

the issue but it did decide the court of industrial relations is an

administrative agency to carry out the express will of the legis

lature. This point being judicially determined, may the supreme

court in the exercise of its judicial power be invoked as indicated

in section 12? In answering this question it is necessary to dis

tinguish between a legislative and a judicial act. A clear state

ment on this point was made in the Sinking Fund Cases63 by

Justice Field as follows:

"The distinction between a judicial and a legislative act is

well defined. The one determines what the law is and the other

what the rights of the parties are, with reference to transactions

already had ; the other prescribes what the law shall be in future

cases arising under it."

If the court of industrial relations is similar to the railway

commissions and interstate commerce commission, some guiding

principles have already been established by both federal and state

adjudications. In Reagan v. Farmers' Loan and Trust Co.6* the

court by Justice Brewer said:

"It is doubtless true, as a general proposition, that the forma

tion of a tariff of charges for the transportation by a common

carrier of persons or property is a legislative or an administrative

rather than a judicial function. . . . The courts are not author

s3 (1878) 99 U. S. 700, 25 L. Ed. 516.

« (1894) 154 U. S. 362, 14 S. C. R. 1047, 38 L. Ed. 1014.

S
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ized to revise or change the body of rates imposed by a legislature

or a commission ; they do not determine whether one rate is

preferable to another, or what under all circumstances would

be fair and reasonable as between the carriers and the shippers ;

they do not engage in any mere administrative work; but still

there can be no doubt of their power and duty to inquire whether

a body of rates prescribed by a legislature or a commission is

unjust and unreasonable, and such as to work a practical destruc

tion to rights of property, and if found so to be, to restrain its

operation."

In Interstate Commerce Commission v. N. O. & T. P. R. Co.™

the court said :

"It is one thing to inquire whether the rates which have been

charged and collected are reasonable . . . that is a judicial act ;

but an entirely different thing to prescribe rates which shall be

charged in the state, that is a legislative act."

Again, in the case of Non<:alk Railway Company's Appeal™

the court said :

"The regulation of such charges is held to be distinctively a

legislative function which may be delegated by the legislature to

a subordinate legislative or administrative body, but if this sub

ordinate body, or the legislature, exceeds its powers, and a person

is thereby injured in his rights of property, he may invoke the

judicial power to determine that question of legal injury; and the

reasonableness of the charges, although a question legislative in

its nature, must be reviewed by the court as necessarily incident

to the exercise of its judicial power. But if the court should

attempt to establish for the future a schedule of charges, it would

exceed the limits of judicial power; it would act as legislator in

respect to a matter as to which it must also act as judge."

The supreme court of Kansas in the case of State i'. M. P. R.

Co."i by Justice Porter said;

"The doctrine of the decided cases is that the inquiry by the

courts as to the reasonableness of the schedules of rates or other

regulations, either made by the legislature or through a commis

sion, is purely a judicial inquiry, and the legislature may expressly

confer the power upon the courts."

The doctrine of these cases is that an agency such as the court

of industrial relations can carry on investigations, make findings

of facts and enter an order which must be reasonable, and that

the courts may review the order as to its reasonableness as an

incident of judicial power, but cannot revise the order as this

would be an exercise of legislative power. Section 12 is very

"5 (1897) 167 U. S. 479, 42 L. Ed. 253.

66 (1897) 69 Conn. 576, 37 Atl. 1087.

« (1907) 76 Kan. 467, 92 Pac. 606.
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baffling. It is the opinion of the writer that the Kansas legisla

ture did not intend to confer power on the supreme court to

revise- an order of the court of industrial relations as this would

be clearly unconstitutional. The supreme court can neither fix a

rate nor make an order and require the court of industrial rela

tions to enter the same as its own order; but the supreme court

can find that the order made by the court of industrial relations

is not "just, reasonable or lawful" and issue an order requiring

the court of industrial relations to proceed to hear and determine

the matter and issue an order that is "just, reasonable and law

ful." The final order is to be entered by the court of industrial

relations, not by the supreme court. Suppose, by way of illus

tration, the court of industrial relations should make an order

dismissing an application and the applicant should apply to the

supreme court for a mandatory order requiring the court of

industrial relations to reinstate the proceeding and hear it, can

there be any doubt that the supreme court would be clearly within

its original jurisdiction? On the other hand, suppose the court

of industrial relations should make an unjust, unreasonable and

unlawful order and the party against whom it is made should

invoke the aid of the supreme court and ask it to issue an order

upon the court of industrial relations requiring it to make and

enter a proper order. In this case the supreme court would make

its finding that the order of the court of industrial relations was

unjust, unreasonable and unlawful, and as a consequence would

enter its order requiring the court of industrial relations to hear

the matter and render a "just, reasonable and lawful" order.

The writer is of the opinion that section 12 does not confer

legislative power on the supreme court ; also that the functions of

the three great departments of government are not commingled

in the act creating a court of industrial relations.

Space limitation precludes a discussion of a few other minor

constitutional questions raised in the Howat case. The general

conclusion of the writer is that the act creating a court of indus

trial relations does not conflict with the Kansas constitution. In

the next article the constitutionality of the police power pro

visions of the statute will be examined.

(To be continued)
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The Law School.—The Law School begins the year with

a total registration of 257, an increase of 8 over the first term

of last year. The freshman class numbers 110, the junior 88,

and the senior 59. There is a decrease in the freshman class but

it is more than compensated for by the increases in the junior

and senior classes.

Dean William R. Vance resigned at the end of last year to

accept a professorship at Yale University Law School. Dean

Vance served the Law School for eight years. During this time

the school has made steady progress. Dean Vance's activities

extended to the improvement of the administration of justice in
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the state, and the Conciliation Court of Minneapolis is one result

of his efforts. His resignation is greatly regretted by the stu

dents and faculty of the Law School, and by the Bar of the state.

Professor Everett Fraser has been appointed to succeed Dean

Vance. Professor Fraser is a graduate of the Harvard Law

School. He was dean of the George Washington University

Law School from 1914 to 1917, when he resigned to accept a

professorship in this Law School.

The professorship made vacant by Dean Vance's resignation

has been filled by the appointment of Henry W. Ballantine.

Professor Ballantine is a graduate of Harvard in Arts and in

Law. After seven years of practice in Califomia he became dean

of the Law School of the University of Montana. He later held

a professorship in the University of Wisconsin Law School. He

comes to Minnesota from the University of Illinois Law School

of which he has been dean since 1916.

Right to Sue in a Foreign Jurisdiction for an Injury

to Real Estate.—At the English common-law an action for

a recovery for a trespass to land was local1 and could be brought

only in the jurisdiction where the land lay.2 Lord Mansfield in

an obiter dictum once expressed a contrary view, and referred

to two nisi prius cases in which he had ruled differently because

otherwise there would have been a failure of justice, stating that

the true distinction between a local and a transitory action is

between proceedings in rem, in which the effect of the judgment

cannot be had unless the thing lies within reach of the court, and

proceedings in personam where only damages are demanded.1

Examined in the light of that test, an action for trespass to

realty, being in personam and brought only for damages, would

be transitory. But in a later case this dictum was expressly

1 Originally all actions were local because jurymen were witnesses of

facts within their own knowledge, rather than judges of the facts pre

sented at trial. By a system of fictions, however, permitting the plain

tiff in certain cases to aver that the place of the transaction, no matter

where it occurred, lay in any county in England, the distinction between

local and transitory actions grew up. Perry, Common-Law Pleading, 326-

330; 2 Cooley, Torts, 3rd Ed. 901.

2 Skinner v. East India Co., (1666) 6 St. Trials 710, 719; Shelling v.

Farmer, (1739) 1 Str. 646; British So. Africa Co. v. Companhia de Mo

zambique, [1893] A. C. 602, 633, 69 L. T. 604.

3Mostyn v. Fabrigas, (1774) 1 Cowp. 161, 176, 179, 2 Smith L. C. 9th

Ed. 916, 932, 936.
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referred to and overruled, and an action for trespass to realty

was held local.4 The old definition, therefore, that actions are

deemed transitory where the transactions on which they are

founded might have taken place anywhere, but are local where

the wrong could have occurred only in a particular place, has

prevailed."' As a result, while actions of, or in the nature of,

trover, replevin, detinue, trespass to the person and personalty,

and contract actions are transitory, a trespass and a trespass on

the case to realty, as well as ejectment and other real actions,

are local. And the overwhelming weight of authority in both

England and America is that an action ex delicto based on a

tort against real property is local and cannot be maintained in a

state or country other than that in which the land is located.6

Chief Justice Marshall, in the leading American case on this

point,7 expressed sympathy with Lord Mansfield's view, and

argued against the rule on the ground that it is merely technical,

unfounded in principle and subversive of justice, but concluded

that it was so well established that he was not at liberty to dis

regard it.

This view, that a tort to real property is a local action and

cannot be tried in another jurisdiction, was reasserted in a recent

Massachusetts case, which was correctly decided on other

grounds.8 In defending its position, the court there said that

the distinction between local and transitory actions, while his

torical, is not fanciful or technical, but founded on a keen sense

of justice, and referred to strong utterances of Lord Herschell

and Lord Halsbury to the same effect.9 The reasons given by

the court were: (1), that the likelihood of ascertaining vthe truth

and doing right between the parties is stronger in a jurisdiction

where the land is situated than in a foreign state, (2), that the

evidence bearing on title, if it is disputed, can be more easily pre-

*DouIson v. Matthews, (1792) 4 Term R. 503.

5 Referred to in Livingston v. Jefferson, (1811) Fed. Cas. No. 8411,

1 Brock. 203, 4 Hughes 606; 3 Blackstonc's Commentaries 294; 2 Cooley,

Torts, 3rd Ed. 899.

6 2 Cooley, Torts, 3rd Ed. 901, 26 L. R. A. (N.S.) 933, note, 44 L.

R. A. (N.S.) 267, 268.

7 Livingston v. Jefferson, (1811) Fed. Cas. No. 8411, 1 Brock. 203,

4 Hughes 606.

8 Arizona Commercial Mining Co. v. Iron Cap Copper Co., (Mass.

1920) 128 N. E. 4, following the rule in Allin v. Connecticut River Lbr.

Co., (1890) 150 Mass. 560, 23 N. E. 581, 6 L. R. A. 416.

"British So. Africa Co. v. Companhia de Mozambique, [1893] A. C.

602, 625, 632, 69 L. T. 604.
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sented, and (3), that the elements of damage can be more easily

ascertained than at a distance.

Despite this impressive array of English and American author

ity, the rule that an action for injury to land is local has not been

received without dissent. The operation of this common-law rule

has been changed by statute in one state.10 In at least two states,

Minnesota, and Louisiana, the rule never prevailed.11 The Min

nesota court held that an action will lie in Minnesota to recover

damages for injuries to land lying in Wisconsin, on the ground

that the action "is purely persona! and for damages . . . and

in no sense real." The court points out per Mitchell, ]., that the

majority rule is not founded on a sound distinction ; that actions

on contracts respecting real estate, although an investigation of

title and a survey may be necessary, are nevertheless regarded

as transitory ; and that a refusal to grant the remedy outside of

the locus rei sitae would frequently leave the plaintiff remediless

where the wrongdoer has left the state in which the land lies,

and does not return. It is true that in the Minnesota case the

action was for a negligent injury to land and not for trespass

quare clausum fregit, but it is clear from the majority opin

ion that the court intended to repudiate the rule not only as to

actions based on negligence, but also as to actions based on tres

pass to land.

Most courts, it may be here said, make no distinction between

actions of trespass and trespass on the case for injuries to land

and hold them both local.12 The Minnesota decision is the more

noteworthy in view of the state statute requiring actions for

injuries to real estate to be brought in the county where the land

is situated.13 The statute was held not to affect causes of action

arising without the state in the Little case.1*

10 Virginia, see 15 Fed. Cas. 665, note; Virginia Code, 1904, Sec. 3214.

"Little v. Chicago, etc., R. Co., (18%) 65 Minn. 48, 67 N. VV. 846, 33

L. R. A. 423; Holmes v. Barclay, (1849) 4 La. Ann. 63.

12 Kerr v. N. Y. Jewell Filtration Co., (1909) 78 N. J. L. 198, 73 Atl.

132; Du Breuil v. Pa. Ry. Co., (1891) 130 Ind. 137, 29 N. E. 909; Bris

bane v. Pa. Ry. Co., (1912) 205 N. Y. 431, 98 N. E. 752, 44 L. R. A.

(N.S.) 274.

13 Minn. Gen. St. 1913, Sec. 7715. This ruling was followed by the

federal court for the district of Minnesota in Peyton v. Desmond, (1904)

129 Fed. 1, 63 C. C. A. 651 ; and the United States Supreme Court has

indicated its willingness to abide by the law of the state in case of appeal,

Huntington v. Attrill, (1892) 146 U. S. 657, 36 L. Ed. 1123, 13 S. C.

R. 224.

14Little v. Chicago, etc., R. Co. (1896) 65 Minn. 48, 67 N. W. 486, 33

L. R. A. 423.
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Although an older English case attempts to answer the objec

tions of those who support the Minnesota view, on the ground

that this is a condition "which has undoubtedly existed for many

centuries without evidence of serious mischief or any interven

tion by the legislature,"1"' yet the answer does not go to the root

of the difficulty. The fact that there has been a vast volume of

litigation on this point10 would indicate that the objection is

recurrent, material, and unanswerable. Since, however, in the

historical development of transitory and local actions, this defect

has become so crystallized in the law of most jurisdictions that

the judges are loath to make the correction, it would seem neces

sary to appeal to the legislatures of those states where the com

mon-law rule exists to abolish it and so enable the plaintiff to

pursue his personal remedy against the wrongdoer for an injury

to realty wherever the defendant can be found.

Change of Beneficiary of Life Insurance Policy With

out Compliance With Provisions of Policy— When the right

is reserved in a policy of life insurance to change the beneficiary,

the steps prescribed by the policy for doing so must be followed

strictly. The courts are in very general agreement that these

policy requisites are matters of substance } To this rule three

exceptions are commonly said to exist :* ( 1 ) where the insurer

has waived a strict compliance with requirements of its policy;8

15 Lord Herschell in British So. Africa Co., v. Companhia de Mozam

bique, [1893] A. C. 602 at page 625, 69 L. T. 604.

16 See 26 L. R. A. (N.S.) 933, note; 44 L. R. A. (N.S.) 267, 268. The

reluctant acceptance of the majority doctrine is shown by the fact that

where a trespass is followed by an asportation, the plaintiff may waive

the trespass and sue for conversion in a foreign jurisdiction, because the

latter action is transitory. Stone v. United States, (1896) 167 U. S. 178,

42 L. Ed. 127, 17 S. C. R. 778; Whidden v. Seelve, (1855) 40 Me. 247,

63 Am. Dec. 661 ; Brady v. Brady, (1913) 161 N. C. 324, 77 S. E. 235, 44

L. R. A. (N.S.) 279. So too, where the act doing injury occurs in one

state, but the injury results in another state, the action may be brought in

either state. Manville Co. v. Worcester, (1884) 138 Mass. 89, 52 Am.

Rep. 261 ; in which Holmes, J., by way of dictum, inclines toward the

view later maintained and Smith v. Southern R. Co., (1909) 136 Ky.

162. 123 S. W. 678, 26 L. R. A. (N.S.) 927 (case of an explosion in one

state doing injury in another).

'Farra v. Braman. (1909) 171 Ind. 529, 86 N. E. 843; Supreme Con

clave v. Cappella, (1890) 41 Fed. 1; Wendt v. Legion of Honor, (1887)

72 la. 682, 34 N. W. 470.

- 2 Supreme Conclave v. Cappella, (1890) 41 Fed. 1 ; Vanasek v. Western

Bohemian Fraternal Ass'n, (1913) 122 Minn. 273, 142 N. W. 333, 49 L. R.

A. (N.S.) 141, Ann. Cas. 1914D 1123.

3Schoenau v. Grand Lodge, (1902) 85 Minn. 349, 88 N. W. 999;

Fischer v. Malchow, (1904) 93 Minn. 396, 101 N. W. 602.
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(2) where it is beyond the power of the insured to comply

literally with the provisions of the policy;4 and (3) where the

insured has set about to take the steps prescribed, but dies before

the change of beneficiary is finally effected in the manner insisted

on in the policy.5 The provisions are inserted for the protection

of the insurer and may in general be waived by it.6 The other

two exceptions are based on familiar equitable principles.7

There seems to be one other method whereby Ihe rights of

a named beneficiary may be destroyed in equity without compli

ance with the terms of the policy. This is well illustrated by the

case of Schoenholz v. New York Life Ins. Co.8 Here the insured

promised to make plaintiff the beneficiary of his life insurance

policy in consideration of her marrying him. She married the

insured, but no steps were ever taken to effect a change of

beneficiary in accordance with the terms of the policy. Upon

the death of the insured it was held that plaintiff was entitled

to the proceeds of the policy.9 This result is also reached in

Pennsylvania R. Co. v. IVolfe,10 where the facts were practically

the same.

The theory upon which these cases are to be supported is

that the intended beneficiary by performance of the contract on

her part becomes entitled to specific enforcement of it on the part

* Grand Lodge v. Noll, (1892) 90 Mich. 37, 51 N. W. 268, 15 L.

R. A. 350, note, 30 A. S. R. 419: Holden v. Modern Brotherhood of

America, (1911) 151 la. 673, 132 N. W. 329; but see Rumsey v. New

York Life Ins. Co., (1915) 59 Colo. 71, 147 Pac. 337, where it was

held that the named beneficiary was an indispensable party to an

action against the insurance company by one claiming the beneficiary

had been changed.

5Luhrs v. Luhrs, (1890) 123 N. Y. 367, 25 N. E. 388, 9 L. R. A.

534, 20 A. S. R. 754; but see Fink v. Fink, (1902) 171 N. Y. 616,

64 N. E. 506. In Hughes v. Modern Woodmen of America, (1914)

124 Minn. 458, 145 N. W. 387, it was held that indorsement of the

change on the certificate was, by the terms of the policy, a condition

precedent to its becoming effective, and hence no change was per

fected even though insured died before there was time for the indorse

ment.

• McNeil v. Chinn, (1907) 45 Tex. Civ. App. 551, 101 S. W. 465;

but see Berg v. Damkoehler, (1902) 112 Wis. 587, 88 N. W. 606;

and Niblack on Benefit Societies, sec. 222, where the argument is

that although waiver by company before death of insured is possi

ble there can be no such waiver after the death of the insured, as

the rights of the beneficiary have then become vested.

7 Supreme Conclave v. Cappella, (1890) 41 Fed. 1.

8 (1920) 183 N. Y. S. 251.

9 This case follows Tidd v. Mclntyre, (1906) 116 App. Div. 602, 101

N. Y. S. 867.

10 (1902) 203 Pa. St. 269, 52 Atl. 247.
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of the insured, i.e. becomes entitled in equity to be made the

beneficiary. Upon the death of the insured, equity will regard

that as done which ought to have been done, and will clothe the

intended beneficiary with an equitable right to the proceeds of

the policy as against the beneficiary named therein.

This situation should be distinguished from the cases where

under like circumstances the insured assigns his policy for a

valuable consideration. This is held merely to assign the in

sured's rights in the policy and not to operate as an equitable

change of beneficiary.11 The Schoenhols case12 was first decided

for the defendant at special term on this theory.13

It is strange that this particular problem has not been more

before the courts, but the conclusion reached seems to follow

logically from recognized equitable principles. Tt is submitted

that an accurate statement of the law requires that a fourth cate

gory be added to the exceptions to the rule that a change of

beneficiary can only be effected by a strict compliance with the

provisions of the policy, i.e. where the intended beneficiary has

by the giving of a valuable consideration for a promise to make

the change, become entitled to specific performance of the con

tract to make him beneficiarv.

Constitutionality of Statutes Against the Scalping of

Theater Tickets.—In various states, statutes have been passed

prohibiting and punishing by fine or imprisonment the "scalping"

of tickets to theaters, athletic contests or other public entertain

ments, at prices in excess of the box-office price.1 It is not gen

erally known, however, that these statutes have been declared

unconstitutional by every court in which their validity has been

tested. A theater ticket is held to be property of which the owner

has the right to dispose as he pleases ; ticket speculation is held

to be a lawful occupation which any citizen is at liberty to pur

sue; and statutes of this nature are held to violate the constitu

tional guaranty that "no one shall be deprived of life, liberty or

"Muller v. Penn. Mut. Life Ins. Co., (1916) 62 Colo. 245, 161

Pac. 148; Sullivan v. Maroney. (1909) 76 N. J. Eq. 104, 73 Atl. 842,

affirmed in 77 N. J. Eq. 565, 78 Atl. 150; Anderson v. Broad St. Nat.

Bank, (1918) 90 N. J. Eq. 78, 105 Atl. 599.

« (1920) 183 N. Y. S. 251.

13 (1919) 106 Misc. Rep. 340, 175 N. Y. S. 684.

1 Minn. Gen. Statutes, 1913, sec. 9031, 9032. The question of constitu

tionality has not arisen as yet in Minnesota.
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property without due process of law,"2 increment of value on

a ticket being considered a property right. It is further held

that the sale of tickets at a profit, like the sale of any .ordinary

article of merchandise, is an innocent transaction, neither im

moral nor injurious to the public, and therefore the prohibition

of such sales is not a legitimate exercise of the police power of

the state, authorized by considerations of public health, morals,

safety, or the general welfare.3

The courts are in unanimity upon this question when applied

to theater tickets, but when the issue is raised in connection with

statutes forbidding railroad ticket scalping, a directly contrary

decision is reached in practically every state,1 New York alone

holding the statute invalid whether applied to theater tickets or

to railroad tickets.5 The distinction so sharply drawn is this :

railroads are recognized as public businesses, usually conducted

by corporations under franchises granted by the state, and the

public welfare requires their regulation through the police

power,6 while theaters are just as generally held to be private

businesses not affecting the welfare of the public so as to demand

police regulation.7

The uniform hostility of the courts toward the constitution

ality of measures adopted to eradicate the evil of scalping theater

tickets, renders the outlook somewhat pessimistic. Without such

laws, this method of preying on the public can only be hedged in

with restrictions, but can not be satisfactorily stamped out. Scalp

ing on the streets and sidewalks can be prohibited since it is within

the police power to adopt reasonable traffic regulations prevent

ing congestion.8 The business of selling theater tickets may be

licensed under the police power, but a license fee heavy enough

2 Ex parte Quarg, (1906) 149 Cal. 79, 84 Pac. 766, 5 L. R. A. (N.S.)

183, 117 A. S. R. 115, 9 Ann. Cas. 747; People v. Steele, (1907) 231 111.

340, 83 N. E. 236, 14 L. R. A. (N.S.) 361, 121 A. S. R. 321, applied in the

case of a municipal ordinance in the City of Chicago v. Powers, (1907)

231 111. 560, 83 N. E. 240; People v. Newman, (1919) 180 N. Y. S. 892,

109 Misc. Rep. 622.

3 See note 2, supra; also Ex parte Dees, (Cal. 1920) 189 Pac. 1050.

* 96 A. S. R. 828, note.

'People v. Warden, (1898), 157 N. Y. 116, 51 N. E. 1006, 43 L. R. A.

264, 68 A. S. R. 763.

6 State v. Corbett, (1894) 57 Minn. 345, 59 N. W. 317, 24 L. R. A. 498.

7 People v. Steele, (1907) 231 111. 340, 83 N. E. 236, 14 L. R. A. (N.S.)

361, 121 A. S. R. 321; People v. Newman, (1919) 180 N. Y. S. 892, 109

Misc. Rep. 622, and cases there cited; Meisner v. Detroit, etc., Co., (1908)

154 Mich. 545, 118 N. W. 14.

8 People v. Palmitter, (1911) 128 N. Y. S. 426, 71 Misc. Rep. 158.
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to discourage scalping is open to the objection that it is not a

reasonable license but a prohibitive tax and a revenue measure not

warranted as a matter of police regulation.9 The theater owner

has it within his power to prevent speculation by making the

ticket non-transferable on its face,10 and by restricting the num

ber of tickets sold to any one person, but even this method of

relief has practical difficulties, besides forcing the public to rely

upon the good faith of the theater owner, since in the manage

ment of his private business he is not subject to statutory restric

tion of this nature.11

But there is apparent a marked tendency to take the theatrical

business out of the class of private businesses. The rapid and

enormous spread of theaters, particularly of moving-picture

houses, with the resulting governmental interference along the

lines of licenses and boards of censorship, and the increasingly

large number of the public reached by this form of amusement

give promise that the theater may soon be regarded in a new

light, as a business affected with a public interest such that it

is a fit subject for police regulation.

Property becomes "clothed with a public interest when used in

a manner to make it of public consequence, and affect the com

munity at large."12 This criterion, word for word, was applied

to theaters, as "places of public amusement," by Justice Harlan,

in a dissenting opinion, as early as 1883. 13 Recent decisions and

legislation indicate a changed viewpoint toward the theatrical

business. It is undoubtedly the weight of authority in the United

States that, the theater being a strictly private business, theater

tickets are mere licenses, revocable at the will of the theater

owner.14. But a recent and well considered English case16 holds

"People v. Newman, (1919) 180 N. Y. S. 892, 109 Misc. Rep. 622, and

cases there cited.

10Purcell v. Daly, (1886) 19 Abb. N. C. (N.Y.) 301. See also sug

gestions of Court in Ex parte Quarg, (1906) 149 Cal. 79, 84 Pac. 766, 5

L. R. A. (N.S.) 183, 117 A. S. R. 115, 9 Ann. Cas. 747.

" People v. Steele, (1907) 231 III. 340, 83 N. E. 236, 14 L. R. A. (N.S.)

361, 121 A. S. R. 321.

12Munn v. Illinois, (1876) 94 U. S. 113, at p. 126, 24 L. Ed. 77.

13 Civil Rights Cases, (1883) 109 U. S. 3, at p. 42, 3 S. C. R. 18 at p.

44, 27 L. Ed. 835.

14People v. Newman, (1919) 180 N. Y. S. 892, 109 Misc. Rep. 622;

Meisner, v. Detroit, etc. Co.. (1908) 154 Mich. 545, 118 N. W. 14; Horney

v. Nixon, (1905) 213 Pa. 20, 61 Atl. 1088, 1 L R. A. (N.S.) 1184 and

note, and 110 A. S. R. 520 and note.

15 Hurst v. Picture Theaters, [1915] 1 K. B. 1, 83 L. J. K. B. (N.S.)

1837.
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the license to be irrevocable ; civil rights statutes in force in many

of our states forbid the revocation of the license because of dis

crimination based on race or color;16 and California has enacted

and held constitutional a statute making theater tickets irrevocable

licenses.17 The trend of these signs is unmistakable, and the anti-

scalping statutes under consideration, though they are unconsti

tutional today, may in the future be upheld as valid, when the

modern theater business receives its correct classification as a

public business and a proper subject for police regulation, along

with railroads and other public industries.1*

RECENT CASES

Attorney and Client— Encouragement of Divorce Litigation—

Disbarment.—The respondent attorney published a booklet inferentially

representing South Dakota as the place where divorces could be most

easily obtained and containing purported excerpts from newspapers re

ferring to himself as an expert on the law of marriage and divorce.

Held : the respondent is disbarred for a period of six months for un

professional conduct. In re Donovan, (S. D. 1920) 178 N. W. 143.

The instant case may be said to illustrate the recent tendency of the

courts more strictly to require of attorneys sound ethical conduct. In

some jurisdictions solicitation of divorce business by advertisement has

been made a gross misdemeanor by statute : G. S. Minn. 1913 sec. 8791 ;

and a conviction of such offense shows such moral turpitude as to

warrant disbarment: State Board of Law Examiners v. Giantvallcy,

(1913) 123 Minn. 529, 143 N. W. 1135. The instant decision, however,

was based on purely ethical considerations in that advertising as a

divorce lawyer is dishonorable conduct, 6 C. J. 599, and "such procedure

brought reproach upon the state abroad, and brought the bar and courts

of the state into disrepute at home." The South Dakota court has

previously shown a commendable tendency to adopt the canons of the

American Bar Association, A. B. A. R. 1908: In re Wilmarth, (S. D.

1919) 172 N. W. 921; In re Morrison, (S. D. 1920) 178 N. W. 732.

Illinois and New York have also shown a similar tendency, People v.

Bercsniak, (111. 1920) 127 N. E. 36; In re Schwars, (1916) 161 N. Y.

S. 1079, where the court pointed out that while the canons of the

American and New York Bar Associations were not part of the statutes

of that state yet they had been recognized by the supreme court to such

an extent that a continued violation of them would result in disbar

ment. In the case of In re Cory, (Minn. 1920) 177 N1. W. 801 it was

16 Minn. Gen. Statutes, 1913, sec. 6082 ; 5 R. C. L. 588.

17Greenberg v. Western Turf Ass'n, (1905) 148 Cal. 126, 82 Pac. 684,

113 A. S. R. 216, affirmed 204 U. S. 359, 27 S. C. R. 384, 51 L. Ed. 520.

Such licenses of course are revocable for sufficient cause. The statute

merely prevents revocation at will of the licensor.

18 For a general discussion of the constitutionality of these statutes,

see 8 Cal. Law. Rev. 429 note.
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held that misconduct of an attorney outside his professional dealings

may afford ground for disbarment ; but in that case the court also found

the attorney guilty of conduct showing dishonesty and bad faith toward

clients. The decision would seem to indicate that the Minnesota court has

abandoned its former rather narrow view, all previous instances of dis

barment or suspension having been based strictly on statutory grounds,

G. S. Minn. 1913, sec. 4957.

Bills and Notes—Necessity of Notice of Dishonor of a Corpora

tion's Promissory Note When the Indorsers are Directors of the

Corporation.—Action on a promissory note against the maker, a cor

poration, and the indorsers thereon who were also the directors of the

same corporation. At the time the note was executed these indorsers knew

that it could not be paid at maturity. No formal demand for payment

was made upon the maker of the note or notice given of its dishonor to

the indorsers. Held, the indorsers were discharged from liability because

of the lack of presentment and notice of dishonor. Keiser v. Butte Creek

Consol. Dredging Co., (Cal. 1920) 191 Pac. 552.

There are very few cases presenting the question here involved but

these, with one exception, are in accord with the instant case. A cor

poration is looked upon as an entity distinct from its officers and direc

tors, so that when these members lend their individual credit to the

corporation, they are entitled to the same rights and privileges as out

siders. Houser v. Fayssoux, (1914) 168 N. C. 1, 83 S. E. 692, Ann.

Cas. 1917B 835; Phipps v. Harding, (1895) 70 Fed. 468, 17 C. C. A. 203,

30 L. R. A. 513; McDonald v. Luckrnbach, (1909) 170 Fed. 434, 95 C.

C. A. 604. A contrary result was reached where the majority of the

directors indorsed a corporation note, knowing that it could not be paid

at maturity. Hull v. Myers. (1892) 90 Ga. 674, 16 S. E. 653. This

case is criticised as being unsound on principle by the cases cited supra,

and furthermore, the Georgia court later restricts the rule to the particu

lar facts which formed the basis for the first decision. Ennis v. Rey

nolds, (1906) 127 Ga. 112, 56 S. E. 104.

Some of the courts when confronted with similar cases, are rather

liberal in finding circumstances from which a waiver of the notice of

dishonor might be implied. As where the indorsers assured the plaintiff

that the note of the corporation would not be paid in any event. Bcssenger

i. Wenzel, (1910) 161 Mich. 61, 125 N. W. 750, 27 L. R. A. (N.S.) 516.

Or, where the president of a corporation indorsed its note and subse

quently, before the note was due, took an active part in having the cor

poration adjudged bankrupt. O'Bannon Co. v. Curran, (1908) 113 N. Y.

S. 359, 129 App. Div. 90.

The decision in the instant case is doubtless logical, yet where direc

tors and not mere stockholders are involved, there seems to be little

real reason for giving notice of dishonor. The purpose of such notice

is to enable the indorser to take steps to protect himself by taking

prompt action in getting reimbursement from the maker of the note.

But the reason in these cases falls down, because the directors would

only receive notice of something which they already know, and which per

haps was caused by their own actions in managing the corporation.
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Brokers—Authority "To Sell" Real Estate Construed.—The de

fendant gave broker M authority to sell certain real estate for a stipu

lated sum, commission at two and one-half per centum, M, in the name

of the defendant entered into a contract to sell the property to the

plaintiffs. Defendant refused to convey and plaintiff sues for breach.

Held, that agent's authority did not extend to making a binding contract

to sell but merely to procuring a purchaser. Yadwin v. Arnold, (N. J.

1920) 110 Atl. 903. Accord. Lewis v. Jones, (S. D. 1920) 178 N. W.

1001.

The word "sell" in its ordinary sense implies both the contract to

sell and the conveyance. Hemstreet v. Burdick, (1878) 90 111. 444,

449; Farnham v. Thompson, (1885) 34 Minn. 330, 26 N. W. 9, 57 Am.

Rep. 59. But when the word is used in giving a broker authority it

generally is construed to mean no more than a direction to secure a

purchaser. Weatherhead v. Ettinger, (1908) 78 Ohio St. 104, 84 N. E.

598, 17 L. R. A. (N.S.) 210 with note. A few cases seem to have

departed from this general line of decisions. Rutenberg v. Main, (1874)

47 Cal. 213; Jackson v. Badger, (1886) 35 Minn. 52, 26 N. W. 90S. But

the cases can be reconciled on the ground that it is primarily a matter

of construction ; most courts construing the authority strictly and giving

the broker only power to secure a purchaser, unless he is expressly

authorized to convey or make a contract for sale or the circumstances

are strong enough to show an intent to give such powers. Dodd v.

Groos, (1916) 175 la. 47, 156 N. W. 845; Crumpacker v. Jeffrey, (Ind.

1917) 115 N. E. 62.

The earlier cases of Jackson v. Badger supra, and Farnham v. Thomp

son supra, seemed to extend the rule quite far in Minnesota, but the

later cases of Larson v. O'Hara, (1906) 98 Minn. 71, 107 N. W. 821,

116 A. S. R. 342, 8 Ann. Cas. 849, and La Plant v. Lovcland, (1919) 142

Minn. 89, 170 N. W. 920, fall well in line with the general rule.

Constitutional Law—Courts—Validity of Court Rules When in

Opposition to Statute.—Appellant, in compliance with a statute regu

lating such matters, submitted his case to be considered upon its merits

by the supreme court. He did not, however, follow the rule of court

requiring briefs submitted to set out in concise language the errors and

exceptions relied upon for reversal as found in the record. Held, the

supreme court as a constitutional body has the inherent right to prescribe

rules for its own direct government, and acts of the legislature invading

this right are void. Epstein v. State, (Ind. 1920) 128 N. E. 353.

It is extremely difficult to lay down any test to determine when legis

lative acts invade the province of the court to such an extent that they

are unconsitutional. The general rule is that when a court rule conflicts

with a statute upon the same subject, the latter prevails. Van Ingen v.

Berger, (1910) 82 Ohio St. 255, 92 N. E. 433, 19 Ann. Cas. 799; Schnitcer

v. Stein, (Ore. 1920) 189 Pac. 984; Goodwin v. Bickford, (1908) 20

Okla. 91, 93 Pac. 548. 129 A. S. R. 729; State v. Gideon, (1893) 119 Mo.

94, 24 S. W. 748, 41 A. S. R. 634; Fagebank v. Fagebank, (1864) 9 Minn.

72 (61). Where a statute gives the courts jurisdiction over certain subjects
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but no procedure is provided for, the courts have the inherent power to

lay down such rules as may be required. Whaley v. Bayer, (1906) 99

Minn. 397, 109 N. W. 596. The legislature can not take away from the

courts their inherent judicial power, such as punishing for contempt or ad

mitting attorney to the bar, but it may regulate the exercise of this power.

Ex parte Creasy, (1912) 243 Mo. 679, 148 S. W. 914, 41 L. R. A. (N.S.)

478; Richardson v. Commonwealth, (1911) 141 Ky. 497, 133 S. W. 213;

In re Bruen, (1918) 102 Wash. 472, 172 Pac. 1152. It has been held that

the legislature may provide the measure of punishment for contempt of

court if it is adequate. In re Garner, (1919) 179 Cal. 409, 177 Pac. 162.

But to allow a jury to determine whether a contempt of court has been

committed is infringing on the court's inherent rights and a statute to

that effect is unconstitutional. Walton Lunch Co. v. Kearney et al., (Mass.

1920) 128 N. E. 429.

The instant case may be supported on the theory that a statute pre

scribing what the form of a brief shall be, is an interference with the

supreme court's right of self government, and in effect the taking away

of a judicial function. In a somewhat analogous case, where a rule of

court provided briefs must be printed, a statute sanctioning typewritten

briefs was held unconstitutional. Jordon v. Andrus, (1901) 26 Mont. 37,

66 Pac. 502, 91 A. S. R. 396.

Corporations—Indictment for Manslaughter.—A railway corpora

tion, through its gross negligence in handling a carload of explosives,

caused the death of a brakeman. It was indicted for manslaughter,

convicted and fined. Held, that a corporation may be indicted for in

voluntary manslaughter. State v. Lehigh Valley R. R. Co., (N. J. 1920)

111 Atl. 257.

The decision in the instant case is a pioneer holding, being preceded

by only one other. United States v. Van Schaick, (1904) 134 Fed. 592.

While corporations repeatedly have been haled into courts on charges

of manslaughter, heretofore the courts have uniformly held that, in the

absence of a specific statute making them criminally liable for homi

cide, they could not be convicted of that crime. People v. Rochester

Ry. and Light Co., (1909) 195 N. Y. 102, 88 N. E. 22, 16 Ann. Cas.

837. The courts have also been loath to convict corporations of homi

cide because, in the absence of an alternative punishment by fine, the

punishment for the crime in the nature of things could not be inflicted

on them. Regina v. Great West Laundry Co., (1900) 13 Man. 66, 3

Can. Crim. Cas. 514. Some courts, too, have felt themselves bound to

a narrow construction of the word "person" in the statutes on man

slaughter, holding that it did not extend to persons created by law.

People v. Rochester Ry. and Light Co., supra; Commonwealth v. III.

Cent. R. R. Co., (1913) 152 Ky. 320, 153 S. W. 459, 45 L. R. A. (N.S.)

344. Courts have also found in the lack of precedent a reason for not con

victing corporations of homicide. Regina v. Great West Laundry Co.,

supra. None of these reasons weighed with the court in the instant case.

The modern tendency of courts and text writers is in line with the

instant case. 1 Bishop, New Criminal Law, secs. 417-422. The courts

in all the cases cited supra intimated that there would be nothing essen
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tisJly incongruous in holding a corporation criminally liable for homi

cide. In United States v. Van Schaick, supra, p. 602, the court says,

"A corporation can be guilty of causing death by its wrongful act. It

can with equal propriety be punished in a civil or a criminal action."

In Telegram Newspaper Co. v. Commonwealth, (1899) 172 Mass. 294,

52 N. E. 445, 44 L. R. A. 159, the court goes so far as to say that even

a specific criminal intent may be imputed to a corporation in a crim

inal proceeding. On the whole, the decision in the instant case merely

represents the crystallization of modern dicta into judicial decision.

Covenants—Restrictions for Benefit of Third Parties—Injunc

tion.—The plaintiff leased premises from the defendant lessor, the plain

tiff covenanting to sell only certain dry goods and men's clothing. The

defendant lessor covenanted that he would not lease any other premises

within the block for the sale of the same articles. Thereafter, the lessor

leased other premises within the same block to defendant lessee, who

covenanted to sell only certain women's clothing, but who proceeded to

sell men's clothing. The plaintiff now seeks to enjoin the sale of men's

clothing, joining the defendant lessor and the defendant lessee in the

same action. Held, that there was no misjoinder of causes of action and

that the defendant lessee should be enjoined at the suit of the plaintiff.

Staff v. Bemis Realty Co., (N.Y.1920) 183 N. Y. S. 886.

This case is in accord with the rule which has been enunciated in

England and followed by some American courts, that where a right is

created in a lease by a restrictive covenant in favor of a tenant he may

restrain interference with that right in equity, against his lessor and all

lessees or assignees with notice. Holloway Bros. v. Hill, [1902] 2 Ch.

612; Shaft v. Carey, (1907) 107 Wis. 273, 83 N. W. 288. The court in the

instant case declined to state whether the basis of the plaintiffs right

was contractual or in the nature of an equitable easement or servitude.

One view is that the right is contractual, i. e. an application by a court

of equity of the rule laid down in Lawrence v. Fox, (1859) 20 N. Y. 268,

that a third party may enforce a contract between others entered into

for his express benefit The cases cannot all be harmonized on this

principle, as the English courts do not recognize the right of the third

party to sue. Tweddle v. Atkinson, (1861) 1 B. & S. 393, 30 L. J. Q. B. 265.

Furthermore, if this were the basis of the decision in the instant case,

the demurrer to the complaint for misjoinder of causes of action should

have been sustained, the plaintiff here having joined a cause of action

arising out of the contract between himself and the lessor with one

arising out of the contract between the lessee and lessor.

The true basis of the plaintiff's right seems to be that it is in the

nature of an equitable servitude attaching to other property of the lessor

for the benefit of the plaintiff. See article by Dean Stone, 18 Col. Law

Rev. 291. These equitable servitudes will be enforced against those who

take with notiefc. Tulk v. Moxhay, (1848) 2 Ph. 774. Since notice seems

to be a necessary element in the enforcement of covenants of this nature,

and since it does not definitely appear from the report of the instant

case that the defendant lessee had notice of plaintiff's rights, unless the

covenant between himself and the lessor can be construed as notice, it
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would seem that the demurrer to the complaint on the ground that it did

not state facts sufficient to constitute a cause of action should have been

sustained.

Criminal Law—Thief Not "Accomplice" of Person Receiving Stol

en Goods.—Defendant was convicted of the crime of receiving stolen

goods solely by the testimony of the girl who stole the money. Held, that

the thief is not an "accomplice" of the one criminally receiving the stolen

goods, within the rule that the testimony of an accomplice must be cor

roborated. Leon v. State, (Ariz. 1920) 189 Pac. 433.

The rule here enunciated proceeds on the theory that an accomplice

is one who could himself be indicted for the offense charged, either

as principal or accessory; since, then, a person who steals property and

one who receives it from the thief are gudlty of separate offenses, neither

is an accomplice of the other. State v. Feinberg, (1910) 145 la. 329, 124

N. W. 208; and State v. Cohen, (1914) 254 Mo. 437, 162 S. W. 216, 37

Ann. Cas. 86; State v. Gordon, (1908) 105 Minn. 217, 117 N. W. 483, 15

Ann. Cas. 897, applying the rule of State v. Durnam, (1898) 73 Minn.

150, 75 N. W. 1127, 11 Am. Crim. Rep. 179.

The Colorado court presents a novel theory in Moynahan v. People,

(1917) 63 Colo. 433, 167 Pac. 1175, overruling Newman v. People, (1913)

55 Colo. 374, 135 Pac. 460, and holding that a thief who sells the stolen

goods is an accomplice of the buyer who purchases them,—not because of

the theft of the goods, but because of the later separate and distinct

act of "selling" stolen goods to a guilty buyer. The court bases its

decision on People v. Coffey, (1911) 161 Cal. 433, 119 Pac. 901, 39 L. R.

A. (N.S.) 704, which latter case repudiates as fallacious the decision of

State v. Durnam, supra, that one who gives a bribe is not an accomplice

of one who asks for it, where asking for a bribe and giving a bribe are

separate offenses. The Colorado court by this decision, Moynahan v.

People, supra, squarely reverses its earlier holdings and enters the list

of states opposing the rule of the principal case. Com. v. Brcnnor, (1907)

194 Mass. 17, 79 N. E. 799; People v. Kuden, (191-6) 175 App. Div. 342,

156 N. Y. S. 817; and Scales v. State, (Tex. Crim. App. 1919) 217 S.

W. 149.

The available authority seems to be equally divided, as might well be

expected on a question depending on the language and interpretation of

the respective statutes. See 138 A. S. R. 282 note. In the instant case,

the court is doubtful, but concludes that its decision tends to an orderly

administration of justice without depriving the defendant of any legal

rights.

Descent and Distribution—Right of Heir to Inherit From a Per

son Whose Life He Has Taken—Statutes of Disinheritance.— Plain

tiff, a citizen of Kansas, killed her husband in that state- and was con

victed in that state. The husband left real estate in both Kansas and

Oklahoma. Both states had statutes providing that one who takes the

life of another should not inherit from that person. The plaintiff sues

in the federal court to enforce her claim as heir to the Oklahoma land.
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Held, that the plaintiff was entitled to the Oklahoma land, the statutes

being penal in character, and of no extra-territorial effect. Harrison v.

Moncravie, (C. C. A. 8th Clr. 1920) 264 Fed. 776.

In the absence of a controlling statute the courts are in conflict as

to whether one can inherit from a person whose life he has taken. The

majority hold that where the statute of descent is clear and unambigu

ous, such an heir can inherit ; there being no room for interpretation, and

the statute itself declares the public policy. McAllister v. Fair, (1906)

72 Kan. 533, 84 Pac. 112, 3 L. R. A. (N.S.) 726, 7 Ann. Cas. 973, ll5 A.

S. R. 233; Wall v. Pfanschmidt, (1914) 265 111. 180, 106 N. E. 875. A mino

rity, on the ground of public policy, refuse to allow such an heir to

inherit. Riggs v. Palmer, (1889) 115 N. Y. 506, 22 N. E. 188.

As a result of the seeming perversion of justice by the majority rule,

many states have passed statutes providing that one shall not inherit from

a person whose life he has taken. The tendency of the courts, with

which the instant case is in accord, has been to construe these statutes

very strictly. It has been held that such statutes do not apply to a wife's

statutory interest in her husband's property. Kuhn v. Kuhn, (1904) 125

la. 449, 101 N. W. 151; In re Mertes' Estate (1913) 181 Ind. 478, 104

N. E. 753. It has also been held that a statute that disqualified a mur

derer from inheriting his victim's property, did not disqualify one con

victed of manslaughter. Estate of Kirby, (1912) 162 Cal. 91. 121 Pac 370.

In the instant case, the court construed the statutes as being penal

in character. Therefore, the Kansas statute could have no extra-terri

torial effect in Oklahoma, and the Oklahoma statute could only apply

to a crime committed in that state and not to one committed in

Kansas. As long as the courts construe such statutes as being penal

in character, it would seem hard to escape the result of the instant

case, undesirable as it may seem. The reason the courts seem loath

to disqualify an heir in these cases, under such statutes or in absence

of such statutes, is that it is felt that to do so is closely to approximate the

old common law attainder or corruption of blood.

Minnesota now has a statute similar to those of the instant case,

Laws 1917, C. 353, which disqualifies the heir or beneficiary in such

a case. Prior to the statute, the Minnesota court had allowed such

an heir to inherit. Gollnik v. Mengel, (1910) 112 Minn. 349, 128 N. W.

292; see also Sharpless v. Grand Lodge, (1916) 135 Minn. 35, 159 N. W.

1086.

Fire Insurance—Condition Against Mortgaging;—Void -Mortgage.—

Plaintiff sued on a fire insurance policy covering personal property,

which contained a provision that the policy should be void in case

the property was mortgaged. A mortgage void for usury was placed

on the property. Held, that the provision was violated. Lipedes v.

Liverpool, etc., Ins. Co., (N. Y. 1920) 128 N. E 160.

The courts treat the provision against mortgaging upon the same

basis as one providing that the policy shall be void if other insurance

be taken out, known as the "other insurance" clause. The courts are

divided as to whether such a provision is aimed at valid and enforceable

insurance, voidable insurance, or void insurance. There is one line

of cases, with which the instant case is in accord, which hold that the
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provision is violated, even though the "other insurance" is void. Funke

v. Minnesota Farmers Ins. Co., (1882) 29 Minn. 347, 13 N. W. 164, 43

Am. Rep. 216; Lackey v. Georgia Home Ins. Co., (1871) 42 Ga. 456

Another line of decisions, which represent the weight of authority, hold

that unless the "other insurance" is valid and enforceable the provision

is not violated. Clark v. New England Mut. Fire Ins. Co., (1850) 6

Cush. (Mass.) 342, 53 Am. Dec. 44; Sweeting v. Mutual Fire Ins. Co.,

(1896) 83 Md. 63, 34 Atl. 826, 32 L. R. A 570. Still further, there are

a few cases discussing the effect of voidable "other insurance." Atlantic

Ins. Co. v. Goodall, (1857) 35 N. H. 328. These cases arise from

the fact that the condition against forfeiture may be waived by the

insurance company, Haywood v. National Ins. Co., (1873) 52 Mo. 181,

14 Am. Rep. 400, thus presenting a difficulty when the violation has

not been definitely waived. The courts have usually compromised,

taking the position that the provision is violated only if it ihas been

impossible to find any waiver. Landcns v. Watertown Fire Ins. Co.,

(1881) 86 N. Y. 414, 40 Am. Rep. 554; Carpenter v. Providence Wash

ington Ins. Co., (1842) 16 Pet. (U.S.) 495, 10 L. E. 1044. One court

has even carried this doctrine to the extreme, making the question

turn upon the action of the other insurance company, Hubbard v.

Hartford Fire Ins. Co., (1871) 33 la. 325, 11 Am. Rep. 125.

The rule in the instant case seems preferable for two reasons, (1)

it is easy and certain of application, (2) it carries out the intention

of the provision, i. e., the elimination of moral rsk, since the moral

hazard is increased whether the mortgage or other insurance is void

or valid. Funkc v. Minnesota Farmers Fire Ins. Co., supra. Present

standard fire insurance forms avoid adverse rulings by adding the

words "valid or void."

Inheritance Tax—Powers of Appointment.—Elizabeth Pearce, dy

ing before the passage of the federal Estates Tax Act, created a power

of appointment, which was exercised by the donee after that act was

passed by including in the dispositions of his will the property covered

by the power. Held, that the transfer was not subject to the tax. On the

exercise of the power the property passed by the will of the donor ; and

not by the will of the donee. Lederer v. Pearce, (1920) 266 Fed. 497.

Where an inheritance tax statute does not purport specifically to tax

transfers under a power of appointment, the taxable transfer is that under

the will of the person creating the power. Emmons v. Shaw, (1898) 171

Mass. 410, 50 N. E. 1033; In re Harbeck's Will, (1900) 161 N. Y. 211, 55

N. E. 850. Most states now have statutes which make transfers by

the exercise of a power of appointment taxable in the same manner as if

the property belonged absolutely to the donee of the power. Minn. Gen.

St. 1913, Sec. 2271, (5). These statutes are upheld. State ex rel. v. Pro

bate Court, 124 Minn. 508, 145 N. W. 390, 50 L. R. A. (N.S.) 262. Since

the instant case arose the federal Estates Tax Act has been amended so

as to include in the value of the gross estate subject to the tax property

passing under a general power of appointment exercised by the decedent
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by will or by deed in contemplation of death, except a sale for valuable

consideration. Act of Congress, Feb. 24, 1919, 40 Stat. 1097.

Injunction—Injunction Boni>—Attorney's Fees.—After plaintiff's

injunction restraining defendant from connecting a feed pipe to plain

tiff's artesian well had been dissolved, the defendant sued on the in

junction bond, claiming attorney's fees in dissolving the injunction as

part of his damage. Held, that counsel fees necessarily incurred in

procuring dissolution of injunction, when reasonable in amount, are recov

erable on an injunction bond conditioned in ordinary terms. Herbst v.

Rogers, (N. M. 1920) 191 Pac. 441.

The great weight of authority with which the instant case is in

accord, is that counsel fees necessarily incurred an procuring the dis

solution of an injunction, when that is the sole relief sought, are

recoverable as being proximate damages within the terms of the bond.

Williams v. Bollinger, (1904) 125 la. 410, 101 N. W. 139; Pelkey v.

National Surety Co., (1919) 143 Minn. 176, 173 N. W. 435; High, Law

of Injunction, 3rd. ed., sec. 1686. The minority doctrine, supported

by the federal courts and a few state courts only, is that counsel fees

cannot be allowed in such a case on the grounds (1) that there is no

way of preventing abuse in the measurement of fees, (2) that counsel

fees in such a case are not recoverable in any other form of contract

action, and (3) that their allowance is forbidden by the analogies of

the law and sound public policy. Oelrichs v. Spain, (1872) 15

Wall. (U.S.) 211, 21 L. Ed. 43; Stringfield v. Hirsch, (1895) 94 Tenn.

425, 29 S. W. 609. 45 A. S. R 733. Most of these courts, that hold

that attorney's fees are recoverable where the injunction is the sole

relief sought, deny a recovery if the injunction is only ancillary to the

principal object of the action and counsel fees are incurred in defend

ing the action generally. Walker v. Pritchard, (1890) 135 111. 103, 25

N. E. 513, 11 L. R. A. 577; Lamb v. Shaw, (1890) 43 Minn. 507, 45

N. W. 1134. Nevertheless, some courts allow attorney's fees even in

that case, if they are separable and are restricted to such fees as were

necessarily paid in dissolving the injunction. Robertson v. Smith, (1891)

129 Ind. 422, 28 N. E. 857, 15 L. R. A. 273; Livingston v. Exum, (1882)

19 S. C. 223.

Landlord and Tenant—Waste—Injunction—Irreparable Injury—

Solvency of Tenant.—Bill for injunction by the lessor against lessee

and sub-lessee to prevent them from cutting doors through a party wall.

Defendants offered evidence to show that the building could be restored

to its original condition and offered to give bond for such restoration

at the end of the term. Held, the proposed alterations amounted to

waste and the landlord was entitled to an injunction, regardless of the

irreparability of the damage or the solvency of the defendant. Wool-

worth Co. v. Nelson, (Ala. 1920) 85 So. 449.

This case would seem to be in conflict with the general equity rule

that legal wrong will be enjoined only when the legal remedy is in

adequate. So a failure to show irreparable injury or the insolvency
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of the defendant was deemed fatal in the following cases: Atkins v.

Chilson, (1844) 7 Mete, (Mass.) 398; Bucklen v. Cushmon, (1895) 145

Ind. 51, 44 N. E. 6; Greathouse v. Greathouse, (1899) 46 W. Va. 21,

32 S. E. 994; Liggett v. Kauffmann, (1901) 17 Pa. Super. Ct. 631. The

instant case, however, seems to be in line with the modern tendency.

Klie v. Von Broock, (1897) 56 N. J. Eq. 18, 37 Atl. 469; Brigham v.

Overstreet, (1907) 128 Ga. 447, 57 S. E. 484; Hamburger v. Seitegast,

(1910) 62 Tex. Civ. App. 446, 131 S. W. 639. The reasons for granting

such injunctions seem to be based on the landlord's absolute right to

have the premises remain in the condition in which they are leased.

Klie v. Von Broock, supra, and the inadequacy of damages to com

pensate for the invasion of that right. Baugher v. Crane, (1867) 27

Md. 36. The question has never been passed upon in Minnesota, and

it is still an open one in many states ; but it is submitted that as the

country becomes more settled, rights in land will be more jealously

guarded, and the rule of the instant case will be applied.

Marriage—Relationship by Affinity—When Terminated.—Plain

tiff had been married to the deceased daughter of the insured. By

statute, a "son-in-law" could be named as beneficiary under a fraternal

benefit certificate. After his wife's death, his mother-in-law named plain

tiff as beneficiary. Held, that the husband of a deceased daughter is not

a "son-in-law." Allen v. Cunningham, (Tenn. 1920) 223 S. W. 450.

The question raised by the instant case becomes of importance in

cases regarding remarriage, qualifications of judges and jurors, and

beneficiaries under fraternal benefit certificates. The American courts

hold three views on the question as to when affinity relationship ceases.

One is that it terminates on the dissolution of the marriage creating

it, by either death or divorce, irrespective of the survival of issue of

the marriage. Wilson v. State, (1898) 100 Tenn. 596, 46 S. W. 451,

66 A. S. R. 789; Gillespie v. State, (1907) 168 Ind. 298, 80 N. E. 829.

The second view is that affinity never ceases. Spear v. Robinson,

(1849) 29 Me. 531; Ex parte Wallace, (1888) 27 N. Brun. 174. The

third rule, a modification of the first two, holds that the affinity rela

tionship subsists only so long as issue of the marriage survives. Tagert

v. State, (1904) 143 Ala. 88, 39 So. 293; Miller v. State, (1895) 97 Ga.

653, 25 S. E. 366.

Since affinity relationship has a bearing on cases varying so widely

in subject matter that the application of any of the rules stated above,

without modification, results in great hardship and injustice, many

courts are applying different rules to the different classes of cases

subject to its operation. Thus, the Iowa court has held that the death

of a spouse terminates the affinity relationship so that the surviving

spouse may intermarry with the blood relations of the deceased. Back

v. Back, (1910) 148 la. 223, 125 N. W. 1009, 23 Ann. Cas. 1025; yet

the same court has held that a step-father is so related to his step

children after the death of his wife that as "step-father" he can take

as beneficiary of a step-child, and this, though the certificate was issued

after the death of the step-child's mother. Simcoke v. Grand Lodge
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A. O. U. W., (1892) 84 la. 383, 51 N. W. 8, 15 L, R. A.1 114. To the

same effect are: Renner v. Supreme Lodge B. S. B. C, (1895) 89 Wis.

401, 62 N. W. 80. But see contra: Dittmaier v. Supreme Conclave 1.

O. H., (Md. 1919) 108 Atl. 794; Morey v. Monk, (1906) 145 Ala. 301,

40 So. 411.

The Minnesota court has not passed on the question of the cessation

of affinity relationship in cases affecting marital qualifications, but in

determining relationship within the constitution and by-laws of a fra

ternal benefit society, has rendered a decision which in substance seems

to be contra to tha't of the instant case, though the precise question

was not expressly raised. Anderson v. Royal League, (1915) 130 Minn.

416, 153 N. W. 853.

Railroads—Police Power—Requiring Railroad to Pay for Lighting

Streets Under Viaduct.—In an action by District of Columbia under

statute requiring defendant company to pay for lighting of streets

under viaduct, Held, that it was a valid exercise of the police power

tc require the railroad to pay the entire cost of lighting the streets

beneath, and not merely for the cost of additional lighting required

because of the presence of the viaduct. Washington Terminal Co. v.

Dist. of Columbia, (D. C. 1920) 265 Fed. 965.

The right of the state or municipality in the valid exercise of the

police power to compel railroads to make streets and highways, cross

ing their right of way reasonably safe, at their own expense, is dis

cussed in 2 Minnesota Law Review 69, and 4 Minnesota Law Review

542. It is now settled, for example, that a railway can be required (1) to

build, at its own expense, a bridge made necessary by the construction

on the part of a municipality of a canal connecting two lakes in a pub

lic park, Chicago, etc., Ry. v. Minneapolis, (1914) 232 U. S. 430, 34 S. C.

R. 400, 58 L. Ed. 671 ; (2) to construct a viaduct over its right of way

to carry not only the ordinary street traffic, but the street railway traffic as

well, without contribution from the street car company, Missouri Pacific

Ry. v. Omaha, (1914) 235 U. S. 121, 35 S. C. R. 82, 59 L. Ed. 157; (3) to

sprinkle the streets occupied by the railway, between the tracks and for

a sufficient distance beyond the outermost rails, so as effectually to lay

the dust and prevent it from arising when the cars are in operation,

Pacific Gas & Electric Co., v. Police Court of the City of Saeramento,

(1919) 251 U. S. 22, 40 S. C. R. 79. In view of these decisions, particu

larly of the Missouri Pacific Case, supra, the ruling in the instant case

that the terminal company is liable not only for the additional light

ing made necessary by the presence of the viaduct, but for the whole

lighting of the street beneath, without any contribution from the city, is

in harmony with the trend of authority and shows the hesitancy of the

courts to declare an abuse of the legislative authority where the public

safety is involved.

Statutes—Initiative and Referendum—Declaration of Emergency

by Legislature.—The constitution of Missouri provides that legislative

acts may be subject to the referendum with certain exceptions, such as
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laws necessary for the immediate preservation of the public peace, health,

or safety. The legislature passed a Workmen's Compensation Act and

declared it to be an emergency law and so immediately effective. Held,

that the emergency clause of the act must bring it within the exceptions

of the constitution, and even then the declaration of emergency by the

legislature is not controlling. State ex rel. v. Sullivan, (Mo. 1920) 224 S.

W. 327.

The courts in which this latter question has arisen have divided them

selves rather evenly. The following cases have held the declaration of the

legislature to be conclusive: Kadderly v. City of "Portland, (1903) 44

Ore. 118, 74 Pac. 710; Van Kleeck v. Ranter, (1916) 62 Colo. 4, 156 Pac.

1108; and see State ex rel. v. Crawford, (1917) 36 N. D. 385, 162 N. W.

710, Ann. Cas. 1917E 955. On the other hand, the following courts adopt

a view in accord with the conclusion reached in the principal case: State

v. Meath, (1915) 84 Wash. 302, 147 Pac. 11; Attorney-General v. Lind

say, (1914) 178 Mich. 524, 145 N. W. 98; State ex rel. Goodman v. Stew

art, (Mont. 1920) 187 Pac. 641 ; Hodges v. Snyder, (S. D. 1920) 178 N.

W. 575.

Nearly all the constitutions have long contained provisions that laws

shall not take effect for a certain time unless the legislature shall declare

an emergency, and put them into immediate operation. As to these .pro

visions it was generally held that the act of the legislature was not sub

ject to review by the courts. Day Land Co. v. Texas, (1887) 68 Tex. 526,

4 S. W. 865; City of Roanoke v. Elliott, (1918) 123 Va. 393, 96 S. E.

819. There is, however, a clear cut distinction between these clauses and

those here under consideration. In the latter the constitution ',has put

upon the legislature a limitation in the way of a specific limitation of its

power and an elimination of acts of a certain character." State v. Meath,

supra, at p. 305. This limitation is a reservation by the people by way

of referendum, and the dictum of the legislature should not be conclu

sive in its own favor. Payne v. Graham, (1919) 118 Me. 251, 107 Atl. 709.
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LABOR LEGISLATION IN CANADA

By William Renwick Riddf.ll*

THE economical problems of Canada are not different from

those of the United States except in unimportant minutiae;

and the answers attempted in the one country may not be without

interest in the other.

In these papers some account will be given of the legislation

in Canada in the matter of labor, strikes, and the like.1

The earliest legislation of the Dominion followed somewhat

closely the existing legislation in England. The Imperial Parlia

ment in 1896 passed an act2 of which the principle as stated by

its proposer was "to endeavor to establish a system of settling

disputes between employers and employed, by conciliation."3 It

*Justice of the Supreme Court of Ontario, Toronto, Canada.

1 There is no pretence at originality in these papers; nearly all of

the materials for them will be found in an article by Mr. F. A. Acland,

Deputy Minister of Labour, in 36 Canadian Law Times, 207 sqq;

the Annual Reports of the Department of Labour, 1906-7, 1907-8,

1918-19; the Labour Gazette, especially for April, 1916; Report on

Strikes and Lockouts in Canada 1901-16, and the statutes referred to

in the text. Those desiring a more detailed knowledge of the sub

ject are invited to make use of the above official publications

2 (1896) 59, 60 Vict. C. 30, (Imp.) assented to August 7, 1896.

3 The Right Honorable Charles Thomson Ritchie (afterwards

Baron Ritchie of Dundee); the language was employed on Ritchie's

moving the second reading of the bill, June 30, 1896. See Pari. Deb.

Ho. Com. 1896, 42 Hans. 4th Series, 6th Volume p. 419. Ritchie was

at the time president of the local government board; a rather inade

quate account is given in vol. 3 of the Second Supplement Diet. Nat.

Biog. p. 205; but a full account may be read in Hansard for 1896, 6th,

7th and 8th volumes. The debate on this bill is one of the most

extended, animated and interesting in the many volumes of Hansard;

but I cannot give even an outline here. The board of trade was and

is a department of the government and has no analogy with the un

official boards of trade in the cities and towns of this continent.
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was recognized that there had been for some time in Oldham and

elsewhere a fairly satisfactory system of dealing with disputes

between employers and their workmen by boards of conciliation :

the bill was not intended to interfere with that practice but

rather to give the boards of conciliation an opportunity to estab

lish themselves on a better basis by means of registration at the

official board of trade. The act also provides that the board of

trade might enquire into the causes and circumstances of any

dispute between employers and workmen, assist in amicable

settlement, at the request of the parties, appoint an arbitrator,

etc.

These boards did much good : the intervention of the board

of trade was sometimes very useful, but the act did not put an

end to all industrial disputes.

However, the experience in England seemed to show that

some such legislation was valuable ; and in 1900 the existing

government of Canada determined to introduce a similar bill in

the Canadian Parliament. Mr. (now Sir William) Mulock,

then Postmaster General in Sir Wilfred Laurier's administra

tion, accordingly introduced a bill with the object

"by the aid of boards of conciliation to promote the settlement

of trade disputes and differences that arise from time to time be

tween employers and employed, and between different kinds of

employees."It was

"hoped that the application of this principle might prevent strikes

and lockouts and that if unfortunately such extreme measures

should be resorted to in the case of such disputes, the adoption

of this method might bring about a more satisfactory and per

manent settlement of these disputes."4

The act passed"' was based on the Imperial Act of 1896; but

in some respects went further. Like the Imperial Act it provided

for the registration of boards of conciliation either before or after

the passing of the act, a report of the proceedings of each board

to the government,6 investigation by the minister into trade dis

putes, etc. The Canadian act also provided for the establishment

of a department of labour and the publication every month of a

4This language is to be found in 53 Com. Debates, Canada, C1900)

p. 8399. For the debate see pp. 9368, 9392, 9396, 8418-22; 10413.

'(1900) 63, 64 Vict. C. 24 (Dom.).

6 In England to the board of trade; Canada having no board of

trade the reports were to be made to the minister assigned for the

purpose of carrying out the provisions of the act—a "minister of

labour."
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Labour Gazette devoted to information concerning conditions of

the labor market and kindred subjects, which was to be widely

distributed.

So far as the main object of the act was concerned i.e. the

establishment of boards of conciliation, the act was a dead letter ;

but a minister of labour was appointed and a deputy minister:7

the Labour Gazette was duly published and much useful infor

mation obtained and published.

The deputy minister was very successful in arranging settle

ments between employers and employed; but in the absence of

any power of compulsion, however gentle and. conditional, it

cannot be said that the act was wholly satisfactory. Never

theless the Prime Minister, Sir Wilfred Laurier, was able to say

with truth that "certainly Canada has escaped many such labour

disputes as have endangered society in other countries."

In the two years, 1901 and 1902, there were (including a

strike of 5,000 Canadian Pacific Railway trackmen) altogether 225

disputes involving some 40,000 employees, about three-fourths of

one per cent of the population ; but it must be remembered that

1900 and 1901 were times of industrial crisis and 1902 was a

year of somewhat diminished industrial activity immediately pre

ceding the era of increased employment and increased wages.8

In 1903 was passed our first act looking to compulsion in trade

disputes. This was the "Railway Labour Disputes Act"9 which

gave the minister of labour absolute power in case of a differ

ence between railway employers and railway employees whether

upon application of either party or by a municipality affected

or of his own motion to establish a committee of conciliation,

mediation and investigation to be composed of three persons,

one appointed by the employer, one by the employed, and the

third by the parties or if they did not agree, by the two so named

—if any party refused to appoint the minister might do so.10

7 Mr. Mulock became Minister of Labour and Mr. W. I. MacKen-

zie King (afterwards Minister of Labour and now leader of the

Opposition) Deputy Minister.

8 See "Report on Strikes and Lockouts in Canada, 1901-1916" pub

lished by the department of labour, Ottawa, 1918, pp. 10, 11. The

language of Sir Wilfrid Laurier quoted above is found 78 Com. Deb.

Can. p. 1040.

"(1903), 3 Edw. VII, C. 55 (Dom.).

10 When the dispute was with the Intercolonial Railway or the

Prince Edward Island Railway which were owned and operated by

the government of Canada, the lieutenant-governor of Quebec, New

Brunswick, Nova Scotia or Prince Edward Island was to perform the
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The committee was to endeavour by conciliation and media

tion to bring about an amicable settlement and if acceptable to

both parties to act as a board of arbitration. If the committee

failed in its efforts at conciliation and either party objected to its

acting as a board of arbitration, new representatives were to be

appointed in the same way as the original board, but as a board

of arbitration. Upon an arbitration the board had the power of

compelling the attendance and evidence of witnesses, etc., as in a

court of justice : the award was filed with the minister and pub

lished by him in the Labour Gazette—but no court was to have

the power to enforce or even to receive in evidence the award;

the arbitration was compulsory but obedience to the award was

voluntary—the whole matter being left to the good sense of the

parties and the force of public opinion. Nor was there any pro

hibition of strikes or lockouts before, during or after the arbi

tration.

Only one case came up for action under this act.11 There is

no means of determining whether it had indirect influence in

preventing disputes or in inducing the disputing parties to settle

their disputes amicably.

The year 1903 was prominent as one of industrial unrest, not

so much perhaps in the number of disputes—there were 146 as

compared with 104 in 1901 and 121 in 1902—but in the number

of employees involved and the heavy time loss:12 1904 and 1905

were years of comparative calm—99 disputes in 1904 and 89 in

1905, both together involving not appreciably more than one-

half of one per cent of the total population. Official reports

show that in the year 1901-1906 out of 722 disputes, 24 were set

tied by arbitration, 37 by conciliation, and 350 were terminated

by negotiation between the parties. In 1906 out of the total

number 139 or 141 (according to the dates taken) 50 terminated

function of the minister in naming a member of the board commit

tee on default. See sees. 3, 7, of the act. Mr. Acland is in error in

his article in 36 Can. L. Times at p. 211 in saying: "If . . . the

establishment of a board was not requested no board could be estab

lished. . . ." the act by sec. 5 expressly provides that the minister

might establish a board "of his own motion."

11 The telegraphers of the Grand Trunk Railway threatened a strike:

they asked for a minimum wage, the company refused; arbitrators

were appointed who made an award and subsequently the company

settled according to the terms of the award. See 78 Com. Deb. Can.

pp. 1038, 1039.

12 There were many strikes in the building trade?: 3.000 were out

in Toronto alone and there was a strike of 5,000 shoe workers in

Quebec.
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in favor of the employers and 41 in favor of the employees, 23

compromises, 5 gave the strikers partial success, some employers

only yielding—15 strikes ceased without any definite result, the

cause being removed or the workmen seeking other employment,

and 5 were not settled by the end of the year: 55 were settled

by negotiation between the parties, 27 by "strike breakers." 19

by simply resuming work, 5 by conciliation.

In 1906 the two acts above mentioned were consolidated into

one without material change :1S in this year and part of the next

there were business expansion and advancing wages. The usual

result followed, an increase in labor disputes, 141 in 1906 and 149

in 1907 in all involving almost one per cent of the population

Thus far there was nothing preventing strikes or lockouts but

rather a benevolent supervision by the department of labour

with more or less success in preventing, alleviating or terminat

ing labor troubles according to the acuteness or importance of

the dispute and the reasonableness of the disputing parties.

In 1907 a radical change was made in the policy of Canada

in that respect. Sir William Mulock had ceased to be minister

of labour14 and had been succeeded by M. Rodolphe Lemieux.

Mr. King continued to be deputy minister of labour; Mr. King

had made a protracted and thorough investigation of the coal

strike at Lethbridge and had been forcibly impressed with the

necessity of protecting the public against deprivation of this

foremost necessity "upon which not only a great part of the

manufacturing and transportation industries but also, as recent

experience has shewn, much of happiness and life itself depends"

so far as that could be done "without encroaching upon the recog

nized rights of employers and employees." Mr. King made a

report advising that in case of a dispute in respect of coal

mine employers and employed all questions in dispute might be

referred to a board empowered to conduct an investigation under

oath with the additional feature, perhaps, that such reference

should not be optional but obligatory ; and pending the investiga

tion and until the board has issued its finding the parties be

13 Can. R. S. c. (1906) C. 96. The figures just above are taken

from the Department of Labour Report for 1906-7, and from M.

Lemieux's speech in the House of Commons, 78 Com. Deb. Can. p.

1167.

14 He was in 1905 appointed Chief Justice of the exchequer of the

Supreme Court of Ontario, a position he still holds with credit to him

self and advantage to his country.
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restrained on pain of penalty from lockout or strike."15 Accord

ingly a bill was drawn up to cover not only coal mines but other

"public utilities and services."

The bill was slightly modified in its passage through Parlia

ment but ultimately was passed and was assented to March 22,

1907,16 under the name "The Industrial Disputes Investigation

Act, 1907."

This act applies to all employers17 employing ten or morepersons and

"Owning or operating any mining property, agency of trans

portation or communication or public service utility except as

hereinafter provided, railways . . . steamships, telegraph

and telephone lines, gas, electric light, water and power works."18

It provides by section 5 for the appointment by the minister

of labour of a board of conciliation and investigation on the appli

cation of either party wherever any dispute exists between the

employer and the employed and the parties are unable to agree:

the disputes to be referred to this board subject to the exception

that railway disputes are to be referred under the act of 1906.

The board consists of three members who are appointed by the

minister, one on the recommendation of each party, and the third

on the recommendation of these two: the board has the power

to compel the attendance of witnesses, take their evidence upon

oath, etc., and has full clerical and other assistance. The first

duty of the board is to endeavor to bring about a settlement of

the dispute: it must to this end expeditiously and carefully en

quire into the dispute and all matters affecting the merits, etc.

If the parties agree, a memorandum of agreement is drawn up

by the board and signed by the parties : if not, the board makes a

full report to the minister in plain terms and without technical

ities with its recommendations : the report (or reports if the

15 See this Report cited by M. Lemieux on moving for leave to

introduce Bill No. 36, in the House of Commons, December 17, 1906;

78 Com. Deb. Canada, p. 1036.

i6(1907) 6, 7, Edw. VII, C. 20, (Dom.). The very instructive

and interesting debate will be found, 78 Com. Deb. Can. pp. 1035, 1150,

with a fairly accurate statement by Mr. (now Sir^l Robert Borden of

the strikes in 1901, 1902, 1903, and of the provisions of the New Zea

land Act, 1378 sqq. 79 Com. Deb. Can. pp. 3001, 3091, 3278, 3802, 3843

sqq.; 80 Com. Deb. Can. pp. 3978, 4458, 4771, 4978, sqq.

17 This is extended by the amending Act of 1920, assented to

June 16 (1920) 10. 11, Geo. V. C. 29, (Dom.), to "any number of such

persons . . . acting together or who in the opinion of the min

ister have interests in common."

lsSec. 2 (C).
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members do not agree) the minister publishes in the Labour

Gazette and gives a copy to each of the parties and to every news

paper which applies for it.

Before the report is made either party may agree in writing

to abide by it, and this agreement is also sent in.

Another provision of much value is to be found in section

63—when there is a dispute arising in any industry or trade

other than those included in the act and the dispute threatens

to result or has resulted, in a strike or lockout19 either party may

agree in writing to allow the dispute to be referred to a board

of conciliation and investigation under the act : this is transmitted

by the registrar, an official at Ottawa, to the other party and if

he also agree, the dispute is referred "as if the industry or trade

and the parties were included within the provisions of the act."

As soon as the registrar informs the parties that the minister has

decided to refer the dispute "the lockout or strike in existence is

forthwith to cease."

The teeth of the act lie in section 56 which provides that

(with certain limited exceptions not of interest in this inquiry)

"it shall be unlawful for any employer to declare or cause a

lockout or for any employee to go on strike on account of any

dispute prior to or during a reference of such dispute to a board

of conciliation and investigation under the previsions of the act

or prior to or during a reference under the provisions concern

ing railway disputes in the conciliation and labour act" of 1906.

Any employer who violates this prohibition is liable to a fine of

not less than $100 or more than $1,000 for each day or part of a

day the lockout continues : an employee to a fine of not less

than $10 or more than $50 for each day or part of a day: anyone

inciting, encouraging or aiding an unlawful strike or lockout is

liable to a fine of not less than $50 or more than $1,000. These

penalties are recovered by summary proceedings before justices

of the peace.

The act calls for observation in the following particulars: 1.

Only industries which are concerned with what may fairly be

called "public utilities" are compulsorily affected by the act; 2.

Other industries may by consent come under it ; 3. The minister

of labour is authorized to act only upon request of a party—thus

taking away the discretion given him by the act of 1900 ; 4. The

19 Extended by act mentioned in Note 17 supra to a case where a

strike or lockout "seems to the minister to be imminent."
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minister may refuse to grant a board;20 5. Railway disputes are

disposed of under the act of 1906; 6. Strikes and lockouts are

forbidden until after a report of the board: but not thereafter.

Of the 151 trade disputes reported in 1907, 16 occurred in the

first three months of the year before the passing of the act, and

the act did not become well known until some time after it was

passed. Of the remaining 135 disputes 60 were settled by nego

tiation, 22 by replacement of strikers, 23 by resumption of work

on employers' terms, 2 by granting of employees' demands, in 3

work was resumed as employers were not involved in the dis

pute : in 4 strikers found employment elsewhere, there were 3

cases of arbitration and 6 of conciliation—leaving 12 unsettled

(or unknown).21 During the year there were 25 applications for

boards of conciliation and investigation, but three disputes were

settled before a board was constituted and one when the board

was being constituted—in only one case did the board fail to

prevent a strike, while there were 22 cases in mines and public

utilities where a board was not called for.22

A full and itemized statement of strikes and lockouts in after

years can be obtained from the publications of the minister of

labour at Ottawa : but it would seem to be unnecessary here to

do more than set out a summary and the following will probably

be found sufficient:

Of cases coming within the act of 1907 whether as affecting

"public ultities" and the like or by reason of request by one party

and consent of the other during the period March 22, 1907, to

March 31, 1919, there were 374 disputes referred under the act,

20 This is made clear by the amending act, (1918) 8, 9, Geo. V. c. 27

(Dom.) amending s. 6 of the Act of 1907.

21 Report of the Department of Labour for 1907-8 p. 177. Perhaps

it may be of interest to set out the causes of the strikes up to this

time:

Causes 1901 1902 1903 1904 1905 1906 1907 Total

For increased wages 48 54 60 36 30 55 65 348

Against reduction 10 7 7 7 8 3 3 45

For decreased hours 1 7 8 3 3 7 11 40

Increased wages and

decreased hours 5 14 18 8 4 7 8 64

Against employment of

certain men 13 8 13 16 9 13 20 92

Against conditions 5 5 4 8 3 5 30

Recognition union 5 5 1 4 5 3 23

Sympathetic 29 10 3 1 2 2 47

Unclassified 16 12 29 21 23 43 29 173

Totals 93 121 155 102 87 138 146 842

22 Report of Strikes and Lockouts in Canada 1901-1916, p. 13.
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of which 67 were in mines, 217 transportation and communica

tion, 9 public utilities proper, i.e. light and power, etc., 30 in

war work, and 51 which were referred under request of one

party and consent of the other—in these 374 references there

were 24 failures to prevent or end strikes, 11, 11, 0, 1 and 1 in

the classes above named.23

In the last year of which full itemized particulars are avail

able in printed form, i.e. from April 1, 1918, to March 31, 1919,

the numbers referred total and in classes were 100, 3, 44, 4,

24, 25, and the failures 2, 0, 1, 0, 1, 0.24

In addition to the act of 1907 it must be borne in mind, the

act of 1906 has been in full force. Officers of the department of

labour are stationed at Vancouver, Calgary, Winnipeg, Toronto,

Ottawa, and Montreal—it has been not only the duty but the

pleasure of these officers to get specially in touch with all indus

trial disputes, and to tender their good offices to prevent and

adjust strikes and lockouts. "An ounce of prevention is worth

a pound of cure :" and it is quite certain that in the great major

ity of cases of growing dispute which came to the attention of

the department, the trouble was settled without a strike. More

over, it is officially stated that

"There is a growing tendency on the part of employers as

well as workmen to invite the services of a departmental officer

before a break in working relations. Experience is of the high

est value in conciliation work, and many a dispute- which has

perplexed and baffled employers and workmen alike is solved

by the appearance at an opportune moment of an officer who has

frequently encountered the same or similar situations, and whom

both sides (though not always without hesitation on the part of

one party or the other) accept as mediator."25

23 Report of Department of Labour for the fiscal year ending

March 31, 1919, Ottawa, 1920, p. 75.

2* Ibid. p. 74.

25 Ibid. p. 8. The language quoted is that of Mr. Acland, Deputy

Minister of Labour, in his report to Hon. Senator Robertson, Min

ister of Labour, (himself a labor man and in a sense representing

labor in the Dominion Cabinet). I do not here more than mention

the Order-in-Council, P. C. 1743, which set out explicitly the condi

tions which in the view of the government should obtain in Canada

during the war: it amongst other things established a board of appeal

to which appeals could be carried from boards of conciliation, the

hoard of appeal being composed of two representatives of labor

nominaited by the executive council of the trades and labour con

gress of Canada, two representatives of the employers nominated by

the executive of the Canadian manufacturers' association and a chair

man selected by these four or if they could not agree by the min

ister of labour. This came to an end on peace—for Canada unlike

the United States is now at peace.
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It would be ungenerous not to say a good word of the splen

did disposition shown by employer and workman during the

recent war. Canada was at war in August, 1914, and for some

years while the United States was still unengaged, was suffering

fearful losses. In 191 1 the loss of time by strikes was over two

million working days—in 1912, about one million, and in 1913. a

million and a quarter, but in 1914 less than half a million with a

total number of strikes 44, the smallest number in the experience

of the department since its organization in 1901. In 1915 there

were 43 strikes with a time loss of 106,149 days, one-twentieth

of the loss in 1911: in 1916 the loss was slightly increased, 43

strikes causing a loss of about 200,000 days: 1917 was not quite

so satisfactory. In this year labor shortage first became felt

and there was a growing demand on the munition factories :

shipbuilding became active, and the miners in the west were

restive. But with all this the strikes totalling 148 brought about

a loss of only 1,134,790 days, less than half the loss of 1911, a

year of similar unrest. In 1918 there were more strikes, but

these were of short duration, 196 strikes producing a loss of

763,341 days—41 of the strikes lasted three days or less, and in

many other cases work was resumed within a week or ten

days.2"

In Canada we are not embarrassed by troublesome "consti

tutional limitations." Our Parliament within the ambit of its

prescribed objects has plenary power to act as it will.

The Conciliation Act of 1906. section 30, provides that:

"No court . . shall have . . any power . . .to recognize or to receive in evidence any report of any board of

arbitration or of any committee of conciliation or any testimony

or proceedings before such board or committee . . . for any

purpose whatever except in case of prosecution for perjury;"

and all such boards may allow or decline to allow professional

counsel or solicitors to appear although the parties may appear

in person or by agent.27 The boards may in their discretion con

duct their proceedings in public or in private, Sec. 33.

Under the act of 1907, the board sits in public unless it de

cides to sit in private :2S it may permit or refuse counsel or solici

tors, Sec. 41, and its proceedings have the same immunity

from court interference as in the act of 1906.

20 See the very lucid and interesting report mentioned in note 25

supra.

27 Sec. 29. 23 Sec. 45.
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Consequently there is little in the way of judicial proceedings

in connection with these acts.

There have been a very few proceedings against workmen

for striking before a board has been asked for.29 These were

generally due to ignorance of the law, and in at least one case

to my personal knowledge the workmen on finding that they were

acting illegally called off the strike only to renew it when the

award of the board was not satisfactory to them.30

In Rex v. McGuire, one James McGuire31 was convicted by

the police magistrate of Cobalt of "having unlawfully incited the

employees of the Nipissing Mining Company to strike," and

adjudged to pay a fine of $500 and in default of payment to

be imprisoned for six months. A motion was made to the supreme

court to quash the conviction on several grounds, the chief one

being that neither party had made an application for a board.

The divisional court32 held that the prohibition by the act of strike

or lockout "prior to and during a reference" applied not only

to cases in which either party had applied for a board but to all

cases: and consequently a strike is illegal before as well as after

such application.

The legislation to ensure workmen fair wages and decent sur

roundings and to secure them against undue competition from

labor imported under a contract, and also the effect of Canadian

legislation upon that of .other countries will be the subject of

another paper.

29 Published in the Labour Gazette.

30 The strike in the Springhill coal mines, Nova Scotia, which

resulted so disastrously to both owners (crede experto) and the work

men.

31 (1908) 16 O. L. R. 522, 11 O. W. R. 384.

32 Composed of Sir William Mulock, C. J. Ex., Magee and Clute,

J. J.; the judgment is illuminating and will well repay careful perusal.

The prosecution was under sec. 60 of the act : "Any person who incites,

encourages or aids in any manner any employee to declare or continue

a lockout or any employee to go or continue on strike contrary to the

provisions of this act, shall be guilty of an offence and liable to a fine

of not less than $50 nor more than $1,000."

The term of imprisonment was reduced to three months by the

Divisional Court.
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ACCEPTANCE OF OFFERS FOR UNILATERAL CON

TRACTS BY PARTIAL PERFORMANCE

OF SERVICE REQUESTED

By Henry W. Ballantine.*

ONE of the most interesting conundrums in the elementary

theory of contract law relates to the revocability of pro-posals which call for acts requiring time for completion, once

performance has been entered upon hy thf nffprpp Does part

(performance bind the offeror? May the offeror still revoke his

offer, and will it lapse in case of his death before completion?

Take the following case as raising the issues involved. A by

writing purports to give B the exclusive sale on certain terms

for three months from date, of Blackacre owned by A, and

promises to pay him a commission of five per cent in case he

procures a purchaser, or in case A finds a purchaser himself. B

proceeds to perform services in pursuance of this authorization

by listing and advertising the property and endeavoring to sell

it. Thereafter A personally sells and conveys the property, but

refuses to pay B a commission. He contends that the writing

is on its face unilateral, and that it contains no engagement oF

pi'MlH^e* Ull .b s part to do any act, anci nence is not binding on

either party.

The case of Stensgaard v. Smith1 seems to hold that the broker

would have no claim under such an authorization. But Laphatn

v. Flint2 in effect overrules the earlier case, and holds that the

offer of a unilateral contract may be accepted by the agent's par

tial performance and that the owner is liable. The court pur

ports to distinguish the Stensgaard case but on untenable grounds.

That case might perhaps have been distinguished on the con

struction of the writing, in that it called for an ^wnig)i( or

promise to act as agent for sale on the part of Stensgaard. and

Ihlll IIUJ 1IU Lhowinp qf rinl''fi,"lt'n" f" ^nfanHnn* ft-.^ fop fr.^

undertaken tri "pll th^ land3 The court, however, construed the

*Professor of Law, University of Minnesota,

i (1890) 43 Minn. 11, 44 N. W. 660.

2 (1902) 86 Minn. 376, 90 N. W. 788.3 White v. Corlies, (1871) 26 N. Y. 467.
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offer as giving the broker power either to convert it into a com

plete bilateral contract by a promise to act as agent, or to act fupon it as an offer of a unilateral contractthat if the plaintiff

would sell the land he would, rpr-eive the stated compensation.

As such an authorization or offer it remained revocable by

defendant, and the fact that for a day or a month he availed

himself of the authority to sell conferred by defendant, by at

tempting to make a sale, does not constitute an acceptance so as

to bind defendant for the three months' exclusive agency. This

is placed on the ground that he might have discontinued his efforts

to sell without rendering himself liable in damages. It is argued

that there was thus no completed contract and the offer remained

a mere authorization to sell, revocable by the owner.

On this point, however, the case is now in effect overruled,

and Minnesota law is brought into line with the general trend

of the authorities, that if an agent proceeds in good faith to

comply with the proposal for a unilaterial contract, and spends

time, money and effort in prosecution of the employment to find

j piin-h:i^T :1 rnntrnrt i< ;l| nnco fnrmi'd :i1tlimu'll the compel!-

sationjs not earned until the conditions have been fully complied

Wi>h~ i he rthhgahnn WMlll -jlKPt, in Ullll A \ aw [g inillJIWal

not bilateral. The agent is under no duty to continue his efforts

but the owner is bound to allow him a reasonable opportunity

to do so. Is this result justifiable on legal principle?

Professor Williston says :5

"To deny the offeror the right to revoke is therefore, in

effect to hold the promise of one contracting party binding,

though the other is neither bound to perform nor has actually

performed the requested consideration."

Thus if A offers B $100 if B will complete a piece of work,

(e. g., build a coach or saw a cord of wood) and B sets about

the work and nearly finishes it, it is a hardship upon B, if, while

the work is still incomplete, A may revoke his offer. Yet, says

Professor Williston," "any other result involves either a violation

-•Peterson v. Hall, (1895) 61 Minn. 268, 63 N. W. 733; Cloe v. Rogers,

(1912) 31. Okla. 255, 121 Pac. 201, 39 L. R. A. (N.S.) 266; Schoenmann

v. Whitt, (1908) 136 Wis. 332, 9 L. R. A. (N.S.) 598 note; Goward v.

Waters, (1868) 98 Mass. 596, Braniff v. Baier, (1917) 101 Kan. 117, 165

Pac. 816, 28 Yale Law Journal 575.

5 Williston's Wald's Pollock on Contracts 3rd ed. 311, 339. See also

2 Mechem, Agency sees. 2450-2455.

6 I Williston's Contracts Sec. 60.

S
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of recognized principles or the invention of new ones." So, he

concludes :

"It seems impossible on theory successfully to question the

power (right?) of one who offers to enter into a unilateral con

tract to withdraw his offer at any time until performance has

been completed by the offeree, though obvious injustice may

arise in such a case."

There is apparently something radically wrong with the legal

theory which is unable to deal with so simple a situation and

impotently acquiesces in obvious injustice. If recognized theories

or principles do not achieve substantial justice, so much the worse

for them. There is a plain duty for the law to invent or discover

new ones.

The courts usually cut the knot by finding a bilateral con

tract, and holding that the beginning of work by B amounts to

an assenTTimopmgTonr^"ai7crt5. 1n Wooncy v. Daily News

Company* it is heia mat a newspaper after making and publishing

rules governing a prize contest for new subscriptions can not

change the rules during the contest. The court speaks as if a

contract were made between the newspaper and the individual

contestants, by which the defendant was bound to abide by the

rules under which they entered on the contest. After part per

formance by rendition of services the offer became an executory

contract between the person making and the person so partially

accepting the terms of the offer.

It is hard to see how partial acceptance can make the contract

take on a bilateral character as some courts suggest. It is not

possible, however, for legal theory to recognize a unilateral con

tract upon a consideration which is partially executory? That is

what the cases in fact do. It is true that an offer must be accepted

according to its terms. But if the offeree assents to the offer

and begins performance on the faith of it, we have all the essen

tial elements of contractual obligation. It is true that the offeree

assumes no obligation by beginning to perform. He may un

questionably stop performance half-way without liability, unless,

indeed, he has induced the other party to change his position in

reliance on his undertaking. But because completion of per-

'Mooney v. Daily News, (1911) 116 Minn. 212, 133 N. W. 574, 37 L.

R. A. (N.S.) 183 note: Plumb v. Campbell, (1888) 129 111. 101, 106, 107;

18 N. E. 790. See Branniff v. Baier, (1917) 101 Kan. 117, 165 Pac. 816;

Los Angeles Traction Co. v. Wilshire, (1902) 135 Cal. 654, 67 Pac. 1086.

8 (1911) 116 Minn. 212, 133 N. W. 573, 37 L. R. A. (N.S.) 183. See

also Wachtel v. Natl. Alf. Journ. Co. (Iowa 1920) 176 N W. 801.
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formance is still optional with the offeree it does not follow that

the proposer may not be bound. He has not yet, it is true,

actually received the full consideration requested. But that is

always true of executory consideration in bilaterial contracts. It

is not even true in bilateral contracts that both parties must

always come under legal obligation." it is sumcient "considera-tion" or ground of enforcement of defendant's promise that he

has invited action by the offeree in reliance on the offer. The

first substantial act is all that need be required in the way of

performance to found the defendant's obligation.10

The fundamental policy of the law of contracts is to enforce

the demands of good faith in business dealings. Where a pro

posal calls for acts requiring time for their completion good faith

demands that the proposal become binding when performance

is begun, at least until the offeree has had a reasonable opportunity

to complete what he has undertaken. It is certainly not con

templated by the parties that the offer should be revoked in the

midst of performance; the injustice of that is at once felt. The

suggestion has been made to protect the offeree, that there is an

implied or tacit promise contained in such an offer to ho|H it

opgB f"*" 1 r?"'"Qnable time in consideration of the beginning of

performance by the offeree." This theory reaches a just and

desirable result, but seems needlessly complex and artificial. It

makes two contracts grow where only one is intended. To hold

the offer "irrevocable" is the same in effect as to hold the promise

binding. The law imposes the obligation precluding the offeror

from arbitrarily revoking the offer, after inducing a person to

act on the faith of it, because this is demanded by good faith

and common honesty. It does not depend upon a collateral con

tract or a tacit promise to hold the offer open.12

9 See Ballantine, Mutuality and Consideration, 28 Harv. L. Rev. 121 ;

Lawler v. Dunn, (Minn. 1920) 176 N. W. 989. "Nothing is more fun

damental" than this specious auxiom except when it is not true.

10 Y. M. C. A. v. Estill, (1913) 140 Ga. 291, 78 S. E. 1075, 48 L. R. A.

(N.S.) 783; Brokaw v. McEIroy, (1913) 162 la. 288, 143 N. W. 1087, 50

L. R. A. (N.S.) 835, 27 L. R. A. (N.S.) 308, 310; Albert Lea College v.

Brown, (1903) 88 Minn. 524, 529, 93 N. W. 672. (Note given as sub

scription to college endowment fund. Action in reliance thereon sup

ports the promise.) Martin v. Meles, (1901) 179 Mass. 114, 60 N. E.

397; Welch v. Lawson, (1856) 32 Miss. 170, 177, 66 Am. Dec. 606.

11 McGovney, Irrevocable Offers, 27 Harv. L. Rev. 644, 645 ; I Wise.

Law Rev. 57; 1 Page, Contracts, sec. 130 (194, 195).

12Zwolenek v. Baker, (1912) 150 Wise. 517, 137 N. W. 769. See 26

Harv. L. Rev. 274 note. Glover v. Henderson, (1894) 120 Mo. 367, 25

S. W. 175.
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There is no unfairness in thus holding the proposer to a

unilateral obligation.13 He is simply held to the exercise of good

faith where revocation would result in cheating one who was

rendering him services at his request. He is protected by the

doctrine of implied conditions against having to pay until he

receives the full consideration. If the offeree fails to perform

with due diligence this would terminate the contract just as a

breach would excuse a party to a bilateral contract. A counter

mand would likewise require cessation of work ; but B would

recover both the reasonable value of what he had already done

and also the loss of profit he would have made. If the compen

sation were contingent on success, as in an offer of reward, the

plaintiff would have to show that he was within reach of success,

when defendant revoked the offer and denied him the chance

to complete.14

Professor Williston certainly has the courage of his con

victions and declares that even a refusal of tendered performance

will prevent the formation of a unilateral contract. Suppose A

offers to buy goods for cash, to be delivered by the seller B. If

A refuses to accept a tender of the goods, is he not liable in

damages to B ? Professor Williston, in his authoritative new

treatise on contracts, says, no.15 There must surely be some

weakness in the legal logic or the premises which produce this

monstrous result, this reductio ad absurdum. Where the offer

calls for actual performance as consideration, what is the nature

of the contract arising from mere tender? The offeror has as

yet received no consideration, Williston argues. But the offeree

has incurred detriment at his request, and that is sufficient ground

to make the promise binding. The fact that the offeror does

not receive benefit is his own fault.'"

There is no reason why a "uni-promissory" contract should

not arise as soon as detriment is incurred by beginning to perform

the acts which the offeror has requested. The duty to perform

13 See Corbin. 26 Yale L. J. 196.

14Wachtel v. National Alfalfa Journal Co., (Iowa 1920) 176 N. W

801.

15 I Williston, Contracts sec. 60b.

" Brankenburg v. Hodgkin. (1917) 116 Me. 399, 102 Atl. 106; Louis

ville, etc., R. Co. v. Goodnight, (1874) 10 Bush (Ky.) 552, 19 Am. Rep.

80. "If the party to whom such an offer is made acts upon it in the

manner contemplated, either to the advantage of the offeror or to his own

disadvantage, such action makes the contract complete." Knowlton. I., in

First National Bank v. Watkins, (1891) 154 Mass. 385, 387, 28 N. E. 275.
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is subject as in a bilateral contract to an implied condition of

performance of the executory part of the consideration. A dis

tinction may thus be drawn between the time when the unilateral

contract arises and the time when the duty of performance or

payment becomes operative. A's proposal does not say when

it shall become binding, but only when payment shall be made.

It is for the law to recognize an obligation as arising from a

promise as soon as justice requires. "Consideration" may be

found even though the acts or services requested have not been

fully rendered. Partial performance and change of position in

reliance on the offer may be sufficient to make the proposal bind

ing. It is better to call this a unilateral contract than an irrev

ocable offer. A unilateral contract is thus not necessarily a con

tract which is fully executed on one side. It is a uni-promissory

nr^iini nK':^ntT—iaI contract ot which the cmriiHpratnn mfl.v be

partly executory and partly executed.
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DIVESTING AN ARTICLE OF ITS INTERSTATE

CHARACTER:

An Examination of the Doctrine Underlying the

Webb-Kenyon Act

By Noel T. Dowling* and F. Morse Hubbard**

I.

PROHIBITION States Can Keep Out Booze." Such was

a headline appearing in the New York Sun on the morning

of January 9, 1917, over a Washington despatch of the day

before, the first paragraph of which read as follows:

"In the most sweeping of all decisions upholding prohibition

laws the Supreme Court today upheld as constitutional and valid

the Webb-Kenyon law prohibiting shipments of liquor from 'wet'

to 'dry' states. // also sustained West Virginia s recent amend

ment to her laiv prohibiting importation in interstate commerce

of liquor for personal use."1And so on.

The states had not previously been conceded to have the

power to prohibit the importation2 of intoxicating liquors. True,

an early decision"' of the Supreme Court had come close, in its

practical effect, to a recognition of such power on the part of

the states, but later decisions4 were clear and unequivocal on the

point that, whatever might be the power to regulate or prohibit

the sale of liquors after they had been brought into the state,

the state did not have the power to prevent their introduction by

transportation from without the state. Such introduction con

stituted interstate commerce and was held to be protected by

the federal constitution from state control.

To any one, therefore, who recalled these later decisions h

came as a surprise to read that the Supreme Court had sus

tained "West Virginia's recent amendment of her law prohibit-

*Professor of Law, University of Minnesota. **New York City.

1 Wherever used herein, italics are ours unless the contrary clearly

appears.

2 Importation, import, etc.. are used in the nontechnical sense and as

applying to foreign or interstate commerce.

3 The License Cases, (1847) 5 How. (U.S.) 504, 12 L. Ed. 256.

4 Beginning with Bowman v. Chicago & N. W. Ry. Co., (1888) 125

U. S. 465, 8 S. C. R. 689, 1062, 31 L. Ed. 700.
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ing importation in interstate commerce of liquor for personal

use." Nor did it tend to diminish the surprise to ascertain that

this result was obtained in a decision turning primarily on the

validity of an act of Congress known as the Webb-Kenyon Act.

For, admitting that this act was valid and that it did prohibit

the shipment of liquor from "wet" to "dry" states, there was no

patent reason why it should be deemed to furnish sufficient

ground for sustaining a state law similar to other state laws

which had previously been held to be in violation of the consti *tution.

Was the Webb-Kenyon Act the source or reason for this

new potency in state laws? If so, Congressional legislation

would seem to have taken on a new relationship to state laws.

At any rate, the press report, aside from its current interest,

served new notice that this act of Congress was of more than

passing significance, and suggested an inquiry into its theory

and effect.

An examination of the decision itself,5 as soon as it was

available, disclosed that the efficacy of the Webb-Kenyon Act0

was found by the Court in what may be called the doctrine of

divesting an article of its interstate character and that this doc

trine was asserted to be nothing but a manifestation of the fam

iliar power of the Congress over interstate commerce. Congress

has power under the commerce clause, says the court, to divest

intoxicating liquor of its interstate character—to strip it of that

something which gives it immunity from the operation of state

laws—and the liquor, after being thus divested, is subject to state

laws in the same way that it would be if it were a domestic ar

ticle and not one. in interstate commerce. This, in short, is the

doctrine of divesting an article of its interstate character. It is

the doctrine which furnished the basis for sustaining the West

Virginia statute.

It need hardly be said here that the projection of this doc

trine into view failed to dissipate the inquisitiveness aroused

by the newspaper account. Rather the contrary. What is this

doctrine anyhow? How did it originate and what is its mean

ing and effect? Is it a rule which is brought into operation,

which can be brought into operation, only because of the partic-

5 Clark Distilling Co. v. Western Md. Rv. Co., and State of West

Virginia, (1917) 242 U. S. 311, 37 S. C. R. 180, 61 L> Ed. 326.

6 Act of March 1, 1913, 37 Stat. 699.
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ular subject matter concerned, i. e., intoxicating liquors, or

does it represent a hitherto unused but always available power

which may be exerted at the will of the Congress over any

article or commodity, of interstate commerce?

Since the decision was rendered in the Clark case the imme

diate importance of the doctrine announced, insofar as it re

lates to intoxicating liquors, has been largely if not altogether

destroyed by the adoption of the eighteenth amendment. But

- the doctrine is still of interest not only because it was a novel

one which engaged the long and serious attention of the Con

gress and which was accepted by the Supreme Court as con

tributing to the solution of the vexing and persistent question

of state control of the liquor traffic but also for its possible

significance in respect of the extension of the sphere of opera

tion of state laws over articles in interstate commerce. More

over the history of the doctrine reveals a curious bit of statute-

making gradually developed on the basis of the Court's deci

sions, observations and suggestive dicta.1

II.

A clearly defined and closely connected sequence of events

led up to the Webb-Kenvon Act and the Clark case. And be

fore entertaing upon a detailed discussion of the act and case

and the questions suggested above, it is well to recall that the

result with which we are first concerned, namely, the sustaining

of a state law prohibiting the importation of intoxicating liquors,

was the consummation of a long struggle in the several states for

the control of the liquor traffic. Also, a better understanding will

be afforded if we turn back to look at the principal legal phases

of the successive events in this struggle.

Kansas and Iowa have figured most prominently in this strug

gle. Going back no further than 1881 we find a comprehensiver .—. .

7 A discussion of the general topic involved in the Webb-Kenyon

Act would be incomplete without reference to the many and valuable

contributions on that subject by Mr. Lindsay Rogers of the University

of Virginia. Among them are: Interstate Commerce in Intoxicating

Liquors Before the Webb-Kenyon Act. 4 Va. Law Review 174, 288, and

353 ; Constitutionality of the Webb-Kenyon Act, 1 Cal. Law Review

499; The Power of the States over Commodities Excluded by Congress

from Interstate Commerce, 24 Vale Law Journal 567 ; State Legislation

under the Webb-Kenyon Act, 28 Harvard Law Review 225 ; Unlawful

Possession of Intoxicating Liquors and the Webb-Kenyon Act, 16 Col

umbia Law Review 1 ; The Webb-Kenyon Decision, 4 Virginia Law Re

view 558. See also, The Webb Act, by Allen H. Kerr, 22 Yale Law

Journal 567 ; and States Rights and the Webb-Kenyon Law, by Win-

fred T. Denison, 14 Columbia Law Review 320.
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effort on the part of Kansas to regulate the liquor traffic within

her borders. In that year a law was enacted prohibiting the

manufacture and sale of intoxicating liquors, except for certain

specified purposes. The validity of the law was questioned in

an early case on the ground that by prohibiting the liquor busi

ness it practically destroyed the value of property theretofore

used in such business and amounted to a taking of such prop

erty without due process of law, in violation of the fourteenth

amendment. The question came to the Supreme Court of the

United States and was decided, in the case of Muglcr v. Kansas,*

in favor of the state. To express in popular and general terms

only one phase of the result, it may be said that Mugler v. Kan

sas established the power of the state to close the saloons.

This was hailed as a distinct victory by the prohibition forces.

The victory, however, was not so extensive as it at first appeared

to be. The scene shifts now from Kansas to Iowa. In this state

a prohibition law similar to that in Kansas was in force and it

contained a provision prohibiting carriers from bringing intoxi

cating liquors into the state for Iowa consignees not duly author

ized to sell the same. George A. Bowman and his brothers, doing

business at Marshalltown, Iowa, bought 5,000 barrels of beer in

Chicago and offered the consignment to the Chicago and North

western Railway for shipment to Marshalltown. The railroad

company refused to accept the beer for shipment, and Bowman

Brothers brought an action for damages caused by the refusal.

The railroad company defended on the ground that to carry the

beer into Iowa would be a violation of the state law. This was

in 1886. Two years later, in 1888, the question so raised was

disposed of by the Supreme Court of the United States in Bow-man v. Chicago & N. W. Ry. Co.,9 the Court there holding that

the provision of the state law above referred to was repugnant

to the constitution and void. In other words, the state could not

constitutionally stop the importation of liquors. But Iowa was

not dismayed. Even if importation could not be stopped, Mug

ler v. Kansas (decided the previous year) raised the hope that

the state might control the disposition of liquors after they had

been brought in. So Iowa determined to make an effort in that

direction. John Leisy, of Keokuk, furnished the occasion for the

effort. He had received a consignment of prohibited liquors

from Illinois and put them on sale in unbroken kegs and cases

■ (1887) 123 U. S. 623, 8 S. C. R. 273, 31 L. Ed. 205.

9 (1888) 125 U. S. 465, 8 S. C. R. 689, 1062, 31 L. Ed. 700.
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as it is termed in the significant language of the law, in the

original packages. Leisy was the local agent of a non-residem

firm and it was as such agent that he offered for sale and sold

the stock of liquors consigned to him. This was a method of

doing business short of maintaining a saloon, but it was never

theless thought to be in violation of the state law. Accordingly

the liquors in his possession were seized. An action for their

recovery was immediately begun, thus raising the question of the

right of the state to make such seizures, and this action finalh

reached the Supreme Court of the United States. This was the

case of Leisy v. Hardin,10 and in it the Court declared that the

state was powerless to interfere with the business so carried on.

The basis of this decision was that up to the time that imported

liquor in the original package was sold it was still in interstate

commerce, and that any attempt on the part of the state to

regulate it prior to that time was an interference with interstate

commerce. It was in effect a guaranty to dealers that if they

limited themselves to selling liquors in the original packages

they could invoke the protection of the federal' constitution

against any interference by the state. Outside dealers quickly

grasped the advantages of the situation and established agencies

throughout the prohibition area. Open saloons had been out

lawed, but in their place there sprang up the shops of liquor

agents.11 Leisy v. Hardin thus marks the date at which local

agency business for the sale of intoxicating liquors in original

packages was established on a legal foundation.

Where the decision in Mugier v. Kansas had been hailed by

the prohibition forces as a distinct victory, the decision of Leisy

v. Hardin was taken as a virtual defeat. The situation prevail

ing after that decision was doubly unsatisfactory, for not only

was traffic permitted which the states wanted to prohibit—

which they in fact believed they had the power to prohibit12—-

but all revenues derived from the traffic so carried on were

diverted to other states. As it was, the state was neither pro

hibiting the traffic nor receiving any revenue from it. The

matter of revenue of course had no bearing on the merits of the

. 10 (1890) 135 U. S. 100, 10 S. C. R. 681, 34 L. Ed. 128.

11 ". . . agents of distilleries and breweries in other cities of

the Union are already traversing Iowa and organizing the 'original

package saloon' within the state, and there is no limitation as to what

the original package may be." Senator Wilson of Iowa, Cong. Rec.

Vol. 21, p. 4954.

'-'Cong. Rec., Vol. 21, p. 5325; Vol. 49, p. 4298.
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question. It is mentioned here only as an element which possibly

tended to increase the popular dissatisfaction with the Leisy

decision; for one of the arguments always advanced in favor

of the liquor business was that it furnished a large revenue.

Having met with defeat in the courts the prohibitionists

turned to Congress. Shortly after the decision in the Leisy case

a bill was introduced which had for its purpose the overturning

of the effect of that decision. The bill became a law on Au

gust 8th. 1890, less than four months after the decision in Leisy

v. Hardin was handed down. It was known as the Wilson Act"

and its most important provision was that liquors, on arrival

in a state, should become subject to the control of the state in

the same manner as liquors produced in the state—that is, that

imported liquors should be subject to the state police power

in the same manner as domestic liquors.

We now return to Kansas to see what happened under the

Wilson Act. It has already been noted that a prohibition law

was in effect in that state. The same situation prevailed there

as in Iowa with respect to agencies established throughout the

state for the sale of liquors in the original package. The Kan

sas officials lost no time whatever in trying out the effect of the

federal law on state authority. Within two weeks after the

Wilson Act became effective they arrested a person named

Rahrer, who, like Leisy in Iowa, was conducting a local agency

for a non-resident firm. He was charged with selling liquors

in violation of the state law, the specific sale which constituted

the basis of the charge being of liquors in the original pack

age imported from Missouri. Once more a fight was begun

which the Supreme Court of the United States was called upon

to settle. And the Court held14 that as a result of the Wilson

Act it made no difference that the liquor was contained in orig

inal packages : the fact that it was within the state was sufficient

and the state could prevent its sale by the consignee. The case

of In re Rahrer, sustaining the Wilson Act, therefore put an

end to local agency business for the sale of intoxicating liquors

in the original packages.

This destroyed the objectionable feature of Leisy v. Hardin

and was taken as a new victory by the prohibition forces. But

as in the previous instance, immediate developments showed that

the victory was of less value than it was at first thought to be.

" Act of Aug. 8, 1890. 26 Stat. 313.

14In re Rahrer, (1891) 140 U. S. 545, 11 S. C. R. 865, 35 L. Ed. 572.
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The decision in the Rahrer case had indeed put an end to the

local agency business for the sale of liquors but it did not pre

vent persons from receiving shipments from points outside the

state. The possibilities here were not to be overlooked. No

sooner was the liquor business suppressed in one quarter than

it broke loose in another. It at once adjusted itself to the new

situation permitted by the law. Agencies were still maintained

in the states but sales were eliminated from the scope of their

activities and they were restricted to soliciting orders and then

having the liquors shipped straight to the consumers. This new

form of business interposed some inconvenience and occasional

delay to the purchaser but it nevertheless opened a free and

accessible way for any person within the state to secure all

the liquors he might need or could comfortably utilize. In this

respect it plainly circumvented and, as was said by some, prac

tically nullified the state law.15 Some way must be found to

check it.

Iowa made the next move. It will be recalled that the Wil

son act declared that liquors should on arrival within a state

become subject to the police power. The case of In re Rahrer

15 While the liquor interests were circumventing state laws the states

were busily trying to circumvent the commerce clause. The protection of

interstate commerce interposed a barrier beyond which the states could

not go but they tried expedient after expedient in their efforts to cut

down this protection as far as possible. Conceding that the importa

tion of liquor could not be stopped the states set out thoroughly to cir

cumscribe the privilege of getting it. Statutes were enacted providing

with the utmost detail that carriers should keep records of all liquors

transported into the state and that before delivery the consignee should

sign a receipt or, in some cases, make an affidavit; a maximum was set

as to the amount a person might receive within a given period and often

times, in order to give an undesirable publicity, it was required that the

packages should be conspicuously marked to show their contents.

Mississippi attempted one of the most novel expedients of all. By

chapter 114 of the laws of 1908 it was provided that where liquors were

shipped into the state C. O. D. or with bill of lading attached, it was

unlawful to remove them more than one hundred feet from the point

where they were delivered by the carrier; that the title to such liquors

vested immediately in the person to whom they were delivered, and that

it was unlawful for such person to use or dispose of them more than

one hundred feet from the point of delivery or to sell or give them away

at any place. The effect of this statute would be to create a circular

zone, with a radius of one hundred feet around the point of delivery,

wherein the consignee could exercise a limited amount of liberty. He

could receive his liquors (under the decisions then prevailing it would

be an interference with interstate commerce to prohibit that) but he

could not sell them or give them away or take them outside the zone ;

he could not even enjoy the usual social privileges. Obviously this did

not leave him much more than a choice between drinking all the liquor

then and there or possibly storing it within the zone pending further

personal needs.
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had decided that under that act the power of the state attached

to liquors as soon as they reached the consignee. Iowa inter

preted the act as meaning that intoxicating liquors were sub

ject to the state law as soon as they arrived at a railroad or

express station within the state, and that there was no necessity

for the state to wait until they had come into the hands of the

consignee. Accordingly an action was begun against a station

agent named Rhodes on the ground that he was "transporting"

liquors within the state in violation of the state law when he

had done nothing but move the liquors from the station platform,

where they had been placed by the train crew, to the freight

warehouse, where they were to be kept until delivery to the

consignee. He was convicted in the state court, and, follow

ing the example of Leisy and Rahrer, carried his case to the Su

preme Court of the United States. It was held16 that the word

"arrival" in the Wilson Act meant "delivery to the consignee"

and that up to that point of time the goods were in interstate

commerce and the state had no control over them. This deci

sion thus left the channels of interstate commerce still open to

the liquor traffic and permitted any person to order and receive

whatever shipments of liquors he might desire. The local agen

cies, which flourished so extensively after Leisy v. Hardin, had

carried on their business in two ways, first, by selling liquors

in the original packages and, second, by taking orders for

liquors to be shipped directly to the consumer. Sales having

now been stopped, orders correspondingly increased. In ad

dition, the practice of doing one's own ordering independently

of the agencies had gained considerable headway and was prov

ing to be, if not entirely adequate, at least fairly satisfactory.

So Rhodes v. Iowa to some extent preceded and more or less

brought about the high tide of the mail order business.

It was not to be expected that such a decision as that in

the Rhodes case would leave the prohibitionists in anything like

?. state of elation. The construction put upon the Wilson Act

in that case was, according to a statement by Senator Kenyon in

the course of his argument on a subsequent bill of similar char

acter, "exactly what the Senate did not intend."17 It operated

as a federal guaranty that the liquor business, insofar as it was

restricted to interstate shipments made directly to the consumer,

"Rhodes v. Iowa, (1898) 170 U. S. 412, 18 S. C. R. 664, 42 L. Ed.

1088.17 Cong. Record, Vol. 49, p. 828.
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was secure against attack by the state. In fact the federal

guaranty was so confidently relied on that an enterprising

wholesale liquor house issued circulars from its mail order

departments announcing at the top of the circular that "Uncle

Sam Is Our Partner."18 The mail order business increased tre

mendously. It was declared in the United States Senate that.

"Every state in which the traffic in liquors has been prohibited

by law is deluged with whisky sent in by people from other

states under the shelter of the interstate-commerce law. There

are daily trainloads of liquors in bottles, jugs, and other pack

ages sent into the state consigned to persons, real and fictitious,

and every railroad station and every express company office in

the state are converted into the most extensive and active whis

ky shops, from which whisky is openly distributed in great

quantities. Liquor dealers in other states secure the names of

all persons in a community, and through the mails flood

them with advertisements of whisky, with the most lib

eral and attractive propositions for the sale and shipment of

the same. Freed from the expense of the middleman, the dis

tiller or dealer in other states is enabled to sell to the individual

in the prohibition state at a less price than the purchaser formerly

paid to the domestic whisky dealer. It is evident that under such

circumstances the prohibition law of a state is practically nulli

fied, and intoxicating liquors are imposed upon its people against

the will of the majority."10

To meet this condition repeated appeals were made to Con

gress. In the Wilson Act Congress had enabled the states to

exercise control over liquors before sale in the state but not be

fore delivery to the consignee. Means were now sought by

which the state could get at the shipments as soon as they ar

rived in the state and before they were delivered. After con

sidering the question in one form or another for nearly a quar

ter of a century Congress finally passed the Webb-Kenyon

Act. This act, its proponents asserted, would divest intoxicat

ing liquors of their interstate character and subject them to

state control as soon as they crossed the boundary and came

into the state. Exhaustive arguments were made in the Sen

ate and House against the constitutionality of the act, the

attorney general rendered an opinion denying its validity, and

the president vetoed it, all on the ground that it was in effect

a delegation by Congress to the states of that power over

18 Id. p. 761.

19 See speech by Senator Kenyon. Dec. 17, 1912, Cong. Record, Vol.

49, p. 761.
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interstate commerce which the constitution gave to Congress.20

Nevertheless the act was repassed over the president's veto

and became a law March 1, 1913.

The noteworthy feature of the Webb-Kenyon Act is its

title, "An act divesting intoxicating liquors of their interstate

character in certain cases." The avowed purpose of the act was

to meet a condition—the condition being in plain terms the in

ability of the states to prevent the importation of liquors. The

theory on which the act was supported and passed was that

Congress could divest intoxicating liquors of their interstate

character and thus leave them subject to state regulation just

as if they had been produced within the state; that this divest

ing could take place the instant the liquors crossed the bound

ary line, and that from the point of view of the power of the

state it would thereafter be immaterial that the liquor came

from without the state or even that its interstate journey had

not yet been completed. Thus, a state would be permitted to

prohibit the importation of intoxicating liquors and in her own

courts and under her own law to punish a person for violating

the prohibition.

The Webb-Kenyon Act came before the Supreme Court for

a full examination in the Clark case and it was sustained as

constitutional. The decision went considerable length in ap

proving the theory on which the act was passed, but it does not

appear that the Court actually upheld that theory in its en

tirety. Nevertheless it was declared and apparently accepted as

true that by reason of the Webb-Kenyon Act as interpreted in

the Clark case, the states could prohibit the importation of in

toxicating liquors.21

One difficulty after another had been overcome until it was

thought that a prohibition victory, as complete as could be ob-

20 See veto message, including the Attorney-General's opinion, Feb.

28, 1913, Cong. Record, Vol. 49, p. 4291.

21 The American Bar Association's Committee on "Noteworthy Changes

in Statute Law," Thomas I. Parkinson, chairman, reporting to the Asso

ciation in 1917, called attention to the fact that "the Webb-Kenyon law

made it possible for a state really desirous of being 'bone dry' to accom

plish that result by forbidding importation as well as manufacture of

liquor" (42 Am. Bar Assoc. Rep., p. 367) and said : "The outstanding

feature of the state prohibition laws this year is the directness with which

they attack interstate traffic Early in the present year the Webb-Ken

yon Act of 1913 was interpreted by the Supreme Court as divesting

liquors of their interstate character in certain cases and thereby sub

jecting them to state control. The states have seized upon the oppor

tunity of re-enforcing their local laws by prohibiting the importation of

intoxicating liquors." (Id. p. 401.)

--"
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tained short of constitutional prohibition, had been won. In

1888 the Supreme Court had declared that it was not constitu

tional for a state to prohibit the introduction of intoxicating

liquors in interstate commerce. Twenty-nine years later it was

asserted to be the result of an act of Congress, sustained by the

Supreme Court, that it is constitutional for a state to prohibit

the importation of intoxicating liquors. Yet in reaching this

conclusion the Court had not been aided by any amendment to

the constitution, and, with one possible exception, had not con

fessedly overruled any of its own decisions interpreting the

constitution nor receded from any fundamental position pre

viously held.

III.

The Clark case may now be examined.

The Webb-Kenyon Act, entitled, "An Act divesting intoxi

cating liquors of their interstate character in certain cases,'" de

clares :

"... That the shipment or transportation, in any man

ner or by any means whatsoever, of any . . . intoxicating

liquor of any kind, from one state . . . into any other

state . . . which said . . . intoxicating liquor is in

tended, by any person interested therein, to be received, possessed,

sold, or in any manner used, either in the original package or

otherwise, in violation of any law of such state ... is

hereby prohibited."

The prohibition law of West Virginia22 forbids "the manu

facture, sale, keeping or storing for sale in this state, or offer

ing or exposing for sale" intoxicating liquors ; and declares

"that no common carrier, for hire, nor other person, for hire

or without hire, shall bring or carry into this state, or carry

from one place to another within the state, intoxicating liquors

for another, even when intended for personal use." It is also

made unlawful "for any person in this state to receive, dire::ly

or indirectly, intoxicating liquors from a common, or other

carrier," or "for any person in this state to possess intoxicating

liquors, received directly or indirectly from a common, or other

carrier in this state." The provisions as to receipt and posses

sion "apply to such liquors intended for personal use, as well

as otherwise, and to interstate, as well as intrastate, shipments

or carriage."

It will be noticed by referring to the italicized words above

that the West Virginia statute not only prohibits the things

22 1913 Code, Ch. 32A, as amended by L. 1915, Ch. 7.
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which the federal statute apparently contemplates as proper

subjects for state legislation, namely, receipt, possession and

sale: It goes further and prohibits bringing or carrying liquors

into the state—in other words, prohibits importation.

In a suit by the state of West Virginia in its own court a

preliminary injunction was secured, restraining the Western

Maryland Railway Company from bringing liquors from Mary

land into West Virginia in violation of law. The injunction

was issued under the West Virginia law and in reliance on the

Webb-Kenyon Act.23

While the injunction was in force the James Clark Distilling

Company of Maryland filed separate bills in the United States

district court for the district of Maryland to compel the West

ern Maryland Railway Company and the American Express

Company as common carriers to transport liquors from Mary

land into West Virginia, it being alleged that the liquors were

for personal use. West Virginia intervened relying upon the

state law and the injunction above referred to. The trial court

entered a preliminary decree granting the relief sought, namely,

requiring the carriers to transport the liquors into West Vir

ginia. Before the decree became final, however, a contrary de

cision in a similar case was rendered by the circuit court of

appeals for the fourth circuit;24 whereupon the trial court, con

trolled by such decision, reversed its former holding and dis

missed the plaintiff's bills.25

An appeal was taken to the Supreme Court of the United

States and the action of the trial court in dismissing the bills

was there affirmed. In other words, the Supreme Court de

cided that the carriers could not be compelled to transport

liquors into West Virginia. This was the Clark case.

Mr. Chief Justice White wrote the opinion for a divided

Court. The questions involved he stated as follows: (1) The

correct meaning of the West Virginia law as to the subject in

dispute; (2) The power of the state to enact the prohibition

law consistently with the due process clause of the fourteenth

amendment and the exclusive power of Congress to regulate

'-' See statement by the Court in the Clark case, p. 316.

21 The State of West Virginia v. Adams Express Company (1915),

219 Fed. Rep. 794.

2"' Clark Distilling Company v. Western Maryland Railway Com

pany. (1915) 219 Fed. Rep. H3 and Clark Distilling Company v. Amer

ican Express Company, (1915) 219 Fed. Rep. 339.

2" Mr. Justice McReynolds concurred in the result, and Mr. Justice

Holmes and Mr. Justice VanDevanter dissented.
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commerce among the several states ; (3) Assuming the consti

tutionality of the Webb-Kenyon Act, what is its true meaning

and its operation upon the prohibitions contained in the West

Virginia law? (4) Did Congress have power to enact the

Webb-Kenyon Law?

As to the first question the Court said that in the court be

low there had been a dispute as to whether the West Virginia

law prohibited the receipt of liquor for personal use; and if

it did, whether the prohibitions of the law applied equally to

shipments from outside and to shipments originating within

the state. The Court said that the possibility for dispute on these

points had since been removed by amendments to the West

Virginia statute, that the statute as amended was the one to

be considered by the Court, and must be interpreted as pro

hibiting shipments of liquor whether from within or without the

state, even though intended for personal use.

Under the second question, the contention that the West

Virginia law was inconsistent with the due process clause occa

sioned no difficulty whatever and was denied on familiar prin

ciples without the citation of a single case; and the contention

that the law was inconsistent with the exclusive power of Con

gress to regulate interstate commerce was disposed of as fol

lows:

"But that it was a direct burden upon interstate commerce and

conflicted with the power of Congress to regulate commerce

among the several states, and therefore could not be used to

prevent interstate shipments from Maryland into West Virginia,

has been not open to question since the decision in Leisy v.

Hardin, 135 U. S. 100. And this brings us to consider whether

the Webb-Kenyon Law has so regulated interstate commerce as

to give the state the power to do what it did in enacting the pro

hibition law and cause its provisions to be applicable to shipments

of intoxicants in interstate commerce, thus saving that law from

repugnancy to the constitution of the United States, which is the

third proposition for consideration." (pp. 320-21)

The court then proceeded to answer the third question as to

the meaning and effect of the Webb-Kenyon Act. The an

swer was that the Webb-Kenyon Act divested intoxicating

liquors of their interstate character and thus made them sub

ject to the prohibitions of the state law. In the language of

the Court:

"... that act did not simply forbid the introduction

of liquor into a state for a prohibited use, but took the protec

tion of interstate commerce away from all receipt and posses

sion of liquor prohibited by state law.
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"The movement of liquor in interstate commerce and the re

ceipt and possession and right to sell prohibited by the state law

having been in express terms divested by the Webb-Kenyon Act

of their interstate commerce character, it follows that if that act

was within the power of Congress to adopt, there is no possible

reason for holding that to enforce the prohibitions of the state

law would conflict with the commerce clause of the constitution;

... "(p. 325)

Finally, in answer to the fourth question, the Court after

stating that the argument urged against the act was without

force as tested from the point of view of reason, declared that

the very power exerted in passing the Webb-Kenyon Act had

already been upheld in previous decisions of the Court.

"... the very regulation made by Congress in enacting

the Wilson Law . . . was to divest such shipments of

their interstate commerce character and to strip them of the

right to be sold in the original package free from state authority

which otherwise would -have been obtained. And that Congress

had the right to enact this legislation making existing and future

state prohibitions applicable, was the express result of the de

cided cases to which we have referred, beginning with In re

Rahrer, supra. As the power to regulate which was manifested

in the Wilson Act and that which was exerted in enacting the

Webb-Kenyon Law are essentially identical, the one being but a

larger degree of exertion of the identical power which was

brought into play in the other, we are unable to understand upon

what principle we could hold that the one was not a regulation

without holding that the other had the same infirmity, a result,

which, as we have previously said, would reverse Leisy v. Hardin

and overthrow the many adjudications of this court sustaining the

Wilson Act." (p. 330)

This then is the conclusion reached by the Court: the

Webb-Kenyon Act, by divesting intoxicating liquors of their

interstate character, causes shipments of intoxicants in inter

state commerce to be subject to the prohibitions of state laws ;

and the act is constitutional on grounds both of reason and of

authority.27

27 Two tests, reason and authority, were applied by the Court in

sustaining the constitutionality of the Webb-Kenyon Act.

As to reason : the opinion rests upon the argument of the "greater

and lesser" power, a typical example of which is as follows :

"It is not in the slightest degree disputed that if Congress had pro

hibited the shipments of all intoxicants in the channels of interstate

commerce and therefore had prevented all movement between the sev

eral states, such action would have been lawful because within the power

to regulate which the constitution conferred." (p. 325.)

This form of argument recurred at several intervals in the opinion,

and it is probably not inaccurate to summarize it thus : Since Congress

has power to secure the result of keeping all liquors out of interstate
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Our present interest centers in the third question stated and

answered by the Court:

"Assuming the constitutionality of the Webb-Kenyon Act,

what is its true meaning and its operation upon the prohibitions

contained in the West Virginia law?"

Says the Court :

"But that it (the West Virginia Law) was a direct burden

upon interstate commerce and conflicted with the power of Con

gress to regulate commerce among the several states, and there

fore could not be used to prevent interstate shipments from

Maryland into West Virginia, has not been open to question

commerce it has power to secure the result of keeping some but not all

liquors out of interstate commerce ; the Webb-Kenyon Act will secure the

result of keeping some but not all liquors out of interstate commerce ;

therefore, Congress has power to pass the Webb-Kenyon Act.

The same argument, though in a slightly different form, pervaded the

Senate debate when the Webb-Kenyon Act was being considered. An

example is taken from the remarks of Senator McCumbcr :

"I, however, base my claim of the constitutionality of this proposed

law upon a legal proposition which, I think, was not discussed, or at

least but barely touched upon, in the argument before the committee.

"First. That Congress has power to absolutely prohibit interstate com

merce in intoxicating liquors. That is my position and the fundamental

basis of my argument to uphold the constitutionality of this proposed

measure.

"Second. Having power to prohibit interstate commerce in intoxi

cating liquors it has the lesser power, which must be included in the

greater, of allowing interstate commerce in intoxicating liquors under

certain conditions, and those conditions may be that the commodities shall

be subjected to the police powers of a state the moment they cross the

state line ; not that the state law shall be the effective law and be approved

by Congress, but Congress shall relinquish its hold upon the article upon

certain conditions when they arrive within a state." (Cong. Rec. Vol.

49, p. 702.)

Neither the Court nor the proponents of the measure conceded that

the method resorted to by Congress involved any question of power other

than that of Congress over interstate commerce. The method, however,

was considered by the opponents as involving an attempted delegation of

power to the states. Rut the Court dismissed the objection as being

based on "a mere misconception." (See above, p. 115.)

As to authority: The opinion rests squarely on the Wilson Act as

sustained in In re Rahrer. From the Court:

"As the power to regulate which was manifested in the Wilson Act

and that which was exerted in enacting the Webb-Kenyon Act are essen

tially identical, the one being but a larger degree of exertion of the

identical power which was brought into play in the other, wo are unable

to understand upon what principle we could hold that the one was not

a regulation without holding that the other had the same infirmity, a

result which . . . would reverse Leisy v. Hardin and overthrow the

manv adjudications of this court sustaining the Wilson Act." (p. 330.)

The constitutional basis of the Wilson Act—resting on the dictum

which ran through the I.cisy decision to the effect that it was within the

power of Congress to give permission to the states to control the liquor

traffic—would afford an interesting digression, but it is not within the

scope of this article. See below, however, for a discussion of the Wil

son Act as a measure based on an erroneous interpretation of the Con

stitution and as furnishing the occasion for overruling Leisy v. Hardin.
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since the decision in Leisy v. Hardin, 135 U. S. 100. And this

brings us to consider whether the Wcbb-Kcnyon Law has so

regulated interstate commerce as to give the state the power to

do what it did in enacting the prohibition law and cause its pro

visions to be applicable to shipments of intoxicants in interstate

commerce, thus saving that law from repugnancy to the constitu

tion of the United States, which is the third proposition for con

sideration." (pp. 320-21)

It is to be noted that the italicized portion above contains

two distinct propositions, namely, the effect of the Webb-Ken-

yon Act, first, to give the state the power to enact the prohibi

tion law, and, second, to cause the provisions of the law to

be applicable to shipments in interstate commerce. These prop

ositions are connected by "and," not "or," so both should be

established in order "thus" to save the West Virginia Law

"from repugnancy to the constitution."

In stating the question the Court indicates the necessity of

showing that the Webb-Kcnyon Act had given the state the

power to enact the law ; but in its subsequent discussion the

Court apparently assumes the existence of such a power in ths

state. Thus :

"As the state law forbade the shipment into or transportation

of liquor in the state whether from inside or out, and all receipt

and possession of liquor so transported without regard to the

use to which the liquor was to be put, and as the Webb-Kenyon

Act prohibited the transportation in interstate commerce of all

liquor 'intended . . . to be received, possessed, sold or in

any manner used, either in the original package or otherwise, in

violation of any law of such state,' there would seem to be no

loom for doubt that the prohibitions of the state were made ap

plicable by the Webb-Kenyon Law. If that law was valid, there

fore, the state law was not repugnant to the commerce clause."

(pp. 321-322)

Again :

" . . . it is clear that the Webb-Kenyon Act, if effect

i^ to be given to its text, but operates so as to cause the prohibi

tions of the West Virginia Law against shipment, receipt and

possession to be applicable and controlling irrespective of whether

the state law did or did not prohibit the individual use of liquor."

(p. 324)

In the portion of the opinion relating to the constitutionality

of the Webb-Kenyon Act, the Court says further:

"The argument as to delegation to the states rests upon a

mere misconception. It is true that the regulation which the

Webb-Kenyon Act contains permits state prohibitions to apply to

movements of liquor from one state into another, but the will

which causes the prohibitions to be applicable is that of Con
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gress, since the application of state prohibitions would cease the

instant the act of Congress ceased to apply." (p. 326)

So the Court, after leading us to expect that it will show

how the Webb-Kenyon Act gave the state the power to pass the

law, ignores that question and says in effect, that inasmuch as

the prohibitions of the West Virginia law come within the

terms of the Webb-Kenyon Act and are made applicable by

that act, it remains only to show that the Webb-Kenyon Act

is valid in order to sustain the state law. Indeed, the Court

declares that "the argument as to delegation to the states rests

upon a mere misconception." Apparently the misconception

deprecated by the Court is the idea that the act of Congress

delegates to the states any power over the particular subject

matter, i.e., interstate commerce. In the view of the Court the

true conception is that the act of Congress puts the subject

matter under state control. In other words, according to the

Court, Congress does not in any sense confer a power upon the

state, but so acts upon a certain subject matter as in some way

t ) strip it of its immunity from the operation of state laws. The

intimation that it is necessary to show that Congress gave the

state the power to pass the law can with difficulty be recon

ciled with the declaration that Congress did not give the state

any power but merely permitted a power which the state al

ready possessed to extend to a subject matter hitherto immune

from state control.

That the Court at first felt under obligation to find some

authority for the passing of the West Virginia law is not sur

prising. That law prohibited not only receipt, possession and

sale of liquors within the state, but the carrying of liquors into

the state. Carrying liquor from one state into another is indis

putably interstate commerce, and to prohibit this is, according

to earlier decisions of the Court, to regulate interstate commerce.

The language of the state law is perfectly frank and it plainly

means, under the interpretation hitherto given to the commerce

clause, that the state has imposed a regulation on interstate

commerce. It is not to be wondered then that the Court should

inquire how the Webb-Kenyon Act gave the state the power

to do this. It is only to be regretted that nowhere in the opinion

did the Court give a direct answer to this question.

Its answer, however, if it has one, is not obvious. It is diffi

cult to see in any case how an act of Congress could, in the

words of the opinion, "give the state the power to do what it
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did in enacting the prohibition law." The constitution itself

is the instrument for marking the limits of the federal and

state powers in their relation to each other. If the states by

means of the constitution have delegated a particular power to

the federal government, then that power can be given back to

the states in only one way, namely, by amending the constitu

tion. Or again, if the states by means of the constitution have

prohibited themselves from exercising a particular power, then

that prohibition can be removed in only one way, namely, by

amending the constitution. In neither case will a mere act of

Congress avail.

There is, however, nothing unusual in the statement that the

constitutionality of a state statute may depend on an act of Con

gress. Such a contingency is expressly recognized in certain

provisions of the federal constitution itself where conditional

limitations are placed on state action. These provisions are

found in section 1Q of article 1 :

"No state shall, without the consent of the Congress, lay any

imposts or duties on imports or exports, except what may be

absolutely necessary for executing its inspection laws;

..." (Clause 2)

"No state shall, without the consent of Congress, lay any duty

of tonnage, keep troops, or ships of war in time of peace, enter

into any agreement or compact with another state, or with a

ioreign power, or engage in war, unless actually invaded, or in

such imminent danger as will not admit of delay." (Clause 3)

It is clear that a state prohibition on the importation of

liquors is not embraced in these provisions.

This is the class of cases where the constitutionality of a

state law is dependent on the action of Congress. There is a

class of cases, however, where the operation of a state law de

pends on the action or inaction of Congress. On this subject

the Court said in Leisy v. Hardin :

"The power to regulate commerce among the states is a unit,

but if particular subjects within its operation do not require the

application of a general or uniform system, the states may legis

late in regard to them with a view to local needs and circum

stances, until Congress otherwise directs ; but the power thus

exercised by the states is not identical in its extent with the

power to regulate commerce among the states. The power to

pass laws in respect to internal commerce, inspection laws, quar

antine laws, health laws and laws in relation to bridges, ferries

and highways, belongs to the class of powers pertaining to

locality, essential to local intercommunication, to the progress and

developments of local prosperity and to the protection, the safety
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and the welfare of society, originally necessarily belonging to,

and upon the adoption of the constitution reserved by, the

states, except so far as falling within the scope of a power con

fided to the general government. Where the subject matter re

quires a uniform system as between the states, the power con

trolling it is vested exclusively in Congress, and cannot be en

croached upon by the states ; but where, in relation to the subject

matter, different rules may be suitable for different localities,

the states may exercise powers which, though they may be said

to partake of the nature of the power granted to the general

government, are strictly not such, but are simply local powers,

which have full operation until or unless circumscribed by the

action of Congress in effectuation of the general power." (pp.

108-109)

In these cases, it will be seen, the local regulation is made

by virtue of a reserved power, never surrendered by the states

"except so far as falling within the scope of a power confided

to the general government." This local power remains oper

ative "until or unless circumscribed by the action of Congress."

In the case of the West Virginia Law and the Webb-Kenyon

Act, however, we have a directly opposite situation. Here, it

would seem, a local power remains inoperative until released

by the action of Congress. West Virginia is able to do some

thing now which she was not permitted to do before, and she

is able to do it now because the action of Congress has some

how made it possible. What she does is to prohibit bringing

or carrying liquors into the state. This, under previous deci

sions, conflicts with the power of Congress to regulate inter

state commerce : for Lcisy v. Hardin was authority for the

proposition that interstate commerce in intoxicating liquors be

longs to the class of cases in which the power to regulate has

been vested exclusively in Congress. In other words, the state

heretofore lacked the power to pass this law, because the power

to pass such a law belonged to Congress alone. Unless, there

fore, it is admitted that Congress may give to a state a part of

that power to regulate interstate commerce, it is futile to inquire

whether the Webb-Kenyon Act has so regulated interstate com

merce as to give West Virginia power to pass its prohibition

law. The Court itself, as has already been noted, rejects the

theory that Congress gave the state any power : "The argument

as to delegation to the states rests upon a mere misconception.'

Let us see now how far we have progressed. According to

previously established principles the state had no power to pro

hibit the importation of liquors: and the Webb-Kenyon Act did
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not give the state any new power. Still the West Virginia Law

prohibiting the importation of liquors is to be saved by the

grace of the Webb-Kenyon Act. In what does the saving vir

tue of this act consist? In making the prohibitions of the

state law "applicable," says the Court.

The Court argues, it will be recalled, that as the state law

forbade importation, receipt and possession of liquor and as

the Webb-Kenyon Act prohibited the transportation in interstate

commerce of liquor intended to be received, possessed or sold

in violation of state law, "there would seem to be no room for

doubt that the prohibitions of the state law were made applicable

by the Webb-Kenyon Law." This is the conclusion which the

Court feels constrained to reach if effect is to be given to the

"text" of the Webb-Kenyon Act. The Webb-Kenyon Act in its

"text" prohibits the transportation of liquor in interstate com

merce when the liquor is intended "to be received, possessed,

sold or in any manner used, ... in violation of any law"

of a state. This prohibition is imposed by the federal govern

ment and is conditioned upon the passage of certain laws by

the states. This of course presupposes a power in the states

to pass the laws. The state legislation contemplated is that

relating to receipt, possession, sale or use—subjects over which

the state's police power may be conceded.28 In other words, if

a state prohibits the sale of liquor, Congress—the federal gov

ernment—prohibits the carrying in interstate commerce of liquor

intended to be sold in violation of the law of that state. This

is quite different from saying that the state itself may prohibit

the importation of liquor; and it is in vain that we search the

"text" of the Webb-Kenyon Act for any authorization to the

states to enact such regulations.

We are still in the dark, therefore, as to how state prohibi

tion against importation is "made applicable" by the Webb-

Kenyon Act. A comparison of the substantive provisions of

this act and of certain other acts of Congress does not reveal

any peculiarity in the Webb-Kenyon Act which would mark it

as being essentially different from the usual regulations of in

terstate commerce. For example the Food and Drugs Act2" pro

vides in section two :

28 It may however be doubted whether, under the Court's interpreta

tion of the commerce clause, the state's police power could extend to the

receipt, from a common carrier, of liquors imported from another state.

Such receipt was not affected by the Wilson Act and would remain pro

tected under the commerce clause. 20 Act of June 30, 1916. 34 Stat. 768.
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"That the introduction into any state . . . from any

other state ... of any article of food or drugs which is

adulterated or misbranded, within the meaning of this act, is

hereby prohibited ; and any person who shall ship or deliver for

shipment from any state ... to any other state

. or who shall receive in any state . . . from

any other state . . . and having so received, shall de

liver ... or offer to deliver to any other person, any

such article so adulterated or misbranded within the meaning ofthis act . . . shall be guilty of a misdemeanor

»»

The Lacey Act30 provides in section two that,

"It shall be unlawful for any person to deliver to any com

mon carrier for transportation, or for any common carrier to

transport from any state ... to any other state

. the dead bodies or parts thereof of any wild animals

cr birds, where such animals or birds have been killed or

shipped in violation of the laws of the state, ... in which

the same were killed, or from which they were shipped

A shipper, consignee or carrier violating any provision ot

the act is subject to a fine of not over $200.

It will be observed that in the Webb-Kenyon Act the prohibition is against "shipment or transportation" from one state to

another and in the Food and Drugs Act, the prohibition is

against the "introduction" into any state from any other state,

whereas in the Lacey Act it is made "unlawful" for any per

son to "deliver" for transportation or for any common carrier

to "transport." This difference in the form of the prohibition,

however, cannot be accepted as putting the Webb-Kenyon Act

in a peculiar class, for in this respect the Webb-Kenyon Act and

the Food and Drugs Act are practically the same, and the latter

is clearly to be classed as an exercise by Congress of its familiar

power to control the movement of articles in interstate com

merce.

Again, in the Food and Drugs Act, and the Lacey Act, the

prohibition is against transportation of articles as to which the

undesirable things already has happened; that is, the article is

to be kept out of interstate commerce because it is adulterated or

misbranded, or because a state game law has been violated. In

the case of the Webb-Kenyon Act the prohibition is against the

transportation of articles as to which the undesirable thing is

still to happen ; that is, the article is to be kept out of interstate

30 Act of May 25, 1900, 31 Stat. 187.
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commerce because it is intended to be received, etc., in violation

of a state law. The prohibition, however, is none the less a

regulation by Congress. Nor does the fact that in the Webb-Ken-

yon Act and the Lacey Act the undesirable thing is the violation

of a standard set up, not by Congress, but by the states, affect

the nature of the act. The only difference is that its operation

is conditioned upon action by the states; and in the case of the

Webb-Kenyon Act its enforcement is perhaps rendered more dif

ficult by the necessity of proving intention to violate the stand

ard rather than the actual violation of the standard.31

If then we can find nothing in the body of the Webb-Kenyon

Act which marks it as being essentially different from any other

federal regulation of interstate commerce, where are we to look

for its distinguishing element? The Court furnishes a possible

clue when it says that "the movement of liquor in interstate com

merce and the receipt and possession and right to sell prohibited

by the state law" have been "in express terms divested by the

Webb-Kenyon Act of their interstate commerce character."

These "express terms" we find not in the body but in the title

of the act, which reads "An Act divesting intoxicating liquors of

their interstate character in certain cases." This is the one sig

nificant point of difference betwen the Webb-Kenyon Act and

the others. The title of the Food and Drugs Act is "An Act

for preventing transportation," etc. ; and the title of the Lacey

Act is "An Act to . . . prohibit the transportation by inter

state commerce," etc. In each case the title is, as every title

ought to be, merely a statement of what the body of the act

may reasonably be said to accomplish. In the case of the Webb-

Kenyon Act, the provisions are essentially the same as those of

the other acts but we are to believe that they have an entirely

Different effect because of a difference in the title.

So we have the result that though the body of the act is not

aptly designed to accomplish the purpose stated in the title, it is

31 There is a difference between the Food and Drugs Act, and the

Lacey Act on the one hand, and the Webb-Kenyon Act on the other,

in that the latter provides no penalty. This is a difference, however,

which does not affect the substantive provisions of the act but relates

only to the means of enforcement. Carrying liquor from one state into

another where the liquor is intended to be used in violation of the state

law constitutes a violation of the federal act ; but in the absence of a

penalty, the only restraint which the federal government could exercise

would be through an injunction. A violation of the injunction would

of course be punishable as a contempt of court. See below, however,

footnote 63 for an indication of the significance which some Senators

attached to the omission of a penalty.
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the title which must be accepted as indicating what the act really

does. In short, the meaning of the act is to be determined not

by the body, but by the title.32

The act, says the Court,

"did not simply forbid the introduction of liquor into a

state for a prohibited use but took the protection of interstate

commerce away from all receipt and possession of liquor pro

hibited by state law,"

and adds that the movement of liquor in interstate commerce

and the receipt and possession and right to sell prohibited by the

state law have been "in express terms divested by the Webb-

Kenyon Act of their interstate commerce character." The stafe

laws are "made applicable" by reason of the fact that the Webb-

Kenyon Act has divested intoxicating liquors of their interstate

character. They are "made applicable" not because Congress has

in any sense conferred a power on the states, but, as we have

said before, because Congress has so acted upon intoxicating

liquors as in some way to strip them of their immunity from the

state laws. Divesting an article of its interstate character is

therefore the doctrine by which the Webb-Kenyon Act is to

save the West Virginia law from repugnancy to the constitu

tion of the United States.

IV.

What, then, is this doctrine of divesting an article of its in

terstate character, the doctrine which makes it possible for states

to do what the Court formerly said they could not do?

We are not told what it is, but what it does. When it is

applied to articles which used to be immune from state law as

long as they were in interstate commerce it somehow strips them

32 In this connection it is interesting to note certain declarations of

the Supreme Court as to the relation between the title and the body

of an act.

In United States v. Fisher, (1805), 2 Cr. 358. 2 L. Ed. 304, Mr. Chief

Justice Marshall said :

''Neither party contends that the title of an act can control plain

words in the body of the statute; and neither denies that, taken with

other parts, it may assist in removing ambiguities. Where the intent is

plain, nothing is left to construction. Where the mind labors to discover

the design of the legislature, it seizes everything from which aid can be

derived ; and in such case the title claims a degree of notice, and will

have its due share of consideration." (p. 386.)

In United States v. Oregon, etc., R., (18%), 164 U. S. 526, 17 S. C.

R. 165, 41 L. Ed. 541. the Court said:

"The title is no part of an act and cannot enlarge or confer powers,

or control the words of an act unless they are doubtful and ambiguous.

. . . The ambiguity must be in the context and not in the title to

render the latter of any avail." (p. 541.)
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of that immunity and leaves them exposed to the full operation

of state law. So thoroughly does it strip them of that immunity

that they become subject at once to the state law and it is im

material that they are actually in the course of transit from one

state to another. What it does, in short, is to save certain state

regulations from being repugnant to the federal constitution.

The Court said so.

What does the title of the Webb-Kenyon Act mean when it

says that intoxicating liquors are divested of their interstate

character, or what does the Court mean when it says that the

movement of liquor in interstate commerce has been divested

of its interstate commerce character? Is it that when an article

is divested of its interstate character its ceases to be a subject

of interstate commerce? Or, that when intoxicating liquor is

divested of its interstate character the shipment of such liquor

from one state to another no longer constitutes interstate com

merce? Can it be that in such circumstances interstate com

merce in fact is not interstate commerce in law?

An examination into the origin and development of this doc

trine throws considerable light on what it means. Incidentally,

as has been said before, such an examination reveals a striking

example of how the statute law is developed from decisions, ob

servations, and suggestive dicta by the courts.

In 1827 the Supreme Court had under consideration a Mary

land statute requiring all importers of foreign goods and all

persons selling the same by wholesale to take out a state license.

This was the case of Brown v. Maryland.™ The statute was

held unconstitutional as a tax on imports and as a regulation of

foreign commerce. Mr. Chief Justice Marshall, in discussing

the constitutional prohibition against state taxation of imports,

said:

" : . . there must be a point of time when the pro

hibition ceases, and the power of the state to tax commences ;

we cannot admit that this point of time is the instant that the

articles enter the country. . . .

"It is sufficient for the present to say, generally, that when

the importer has so acted upon the thing imported, that it has

become incorporated and mixed up with the mass of property

in the country, it has, perhaps, lost its distinctive character as

an import, and has become subject to the taxing power of the

state; but while remaining the property of the importer, in his

warehouse, in the original form or package in which it was

"3 (1827), 12 Wheaton 419, 6 L. Ed. 678.
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imported, a tax upon it is too plainly a duty on imports to

escape the prohibition in the constitution." (441)

This was said with respect to the power of a state to tax im

ports, a power which, with a slight exception in favor of inspec

tion laws, no state can exercise without the consent of Con

gress.34

The controlling test announced in the language just quoted

is whether an article has become incorporated in the mass of

property in the country. If it has become so incorporated, "it

has, perhaps, lost its distinctive character as an import ;" but re

gardless of whether it has lost its distinctive character as an

import, it "has become subject to the taxing power of the state."

The point actually decided by the Court, however, in applying

the test, was that an import still in the original package, etc ,

has not become subject to such taxing power.

The Court's incidental remark that when an article is incor

porated into the general mass of property it has perhaps lost its

distinctive character as an import is of interest chiefly in that

the intimation that an article's distinctive character as an im

port may be lost possibly suggested the later theory that an

article's interstate character is something which may be taken

away. There was, however, nothing in the Court's language

which would in any way indicate that the character as an im

port might be taken away. On the contrary, what the Court

expressly said was that it may be "lost," the implication being

that if such a thing does happen it is in the course of events:

that is, the import character is lost because the importer has

so acted upon the thing imported that it has become incorporated

and mixed up with the mass of property in the country. Least

of all did the Court say that the import character could be lost

by reason of any legislative declaration.

When the Chief Justice came to discuss the question whether

the state taxation of imports interfered with the power of Con

gress to regulate foreign commerce, he said :

"Any charge on the introduction and incorporation of the

articles into and with the mass of property in the country,

must be hostile to the power given to Congress to regulate

commerce, since an essential part of that regulation, and prin

cipal object of it, is to prescribe the regular means for accom

plishing that introduction and incorporation." (448)

According to this, the introduction and incorporation of articles

into the mass of property are a part of that commerce which

34 See above, p. 119.
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Congress may regulate. But here again the decision was only

that articles still in the original package, etc., have not been so

incorporated. Nowhere does the Court in this opinion define

what constitutes such incorporation or what would be the "reg

ular means" for accomplishing it.

More than sixty years later the case of Leisy v. Hardin was

before the court.35 Mr. Chief Justice Fuller, rendering the opin

ion, said:

"... they [the dealers] had the right to import this

beer into that state, and in the view which we have expressed

they had the right to sell it, by which act alone it would become

mingled in the common mass of property within the state. Up

tc that point of time, we hold that in the absence of congres

sional permission to do so, the state had not power to inter

fere by seizure, or any other action, in prohibition of importa

tion and sale by the foreign or non-resident importer. Whatever

our individual views may be as to the deleterious or dangerous

qualities of particular articles, we cannot hold that any articles

which Congress recognizes as subjects of interstate commerce

are not such, or that whatever are thus recognized can be con

trolled by state laws amounting to regulations, while they retain

that character; ..." (p. 124)

It will be noted that the Court is here also applying the test

of whether the articles have become incorporated into the gen

eral mass. This test was first announced for determining when

the state taxing power attaches but it is here used for determin

ing when the police power attaches. It was held that an im

ported article still in the original package, etc., was not, prior

to sale, subject to state control; that is, was not incorporated.

The court did declare, though it was not called upon to decide,

that sale is the act by which—more than that, by which alone—

an article becomes mingled in the common mass of property

within the state. The Court went further and suggested by wav

of dictum, that Congress may permit a state to control imported

articles even before the point of time of sale. After saying "we

hold" that the state had no power to interfere with the sale of

liquors in the original package the Court, in stating what "we

cannot hold," introduced the idea that articles recognized by

Congress as subjects of interstate commerce must be recognized

as such by the courts, and that while they retain that character

they cannot be controlled by state laws. These words contained

the intimation that if the articles did not retain their characte:-

as subjects of interstate commerce they would be subject to

35 See above, p. 104, for a brief statement of the case.
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state control and have been used as a basis for the argument that

the retention of that character is more or less dependent on rec

ognition by Congress.

Three months after Leisy v. Hardin, Congress passed the

Wilson Act, and the case of In re Rahrer immediately fol

lowed.36 Mr. Chief Justice Fuller, after referring to what had

been suggested in Lcisy v. Hardin as to the effect of congres

sional permission to a state in the matter of regulating importa

tion, said :

"Congress has now spoken, and declared that imported liquors

or liquids shall, upon arrival in a state, fall within the category

of domestic articles of a similar nature." (p. 560)

It will be recalled that Mr. Chief Justice Fuller also wrote

the opinion in Leisy v. Hardin and that the two decisions were

handed down in.the course of little more than a year. When the

second of these opinions was written there was freshly before

the Court the circumvention of state laws as described in Leisy

v. Hardin, the dissatisfaction aroused by the decision in that

case, and the quick response of Congress in an effort to relieve

the situation by giving effect to state laws which had been de

clared invalid. In such circumstances it is not particularly sur

prising that a Court which in Leisy v. Hardin "held" that "in

the absence of congressional permission" the states had no power

to interfere with the importation and sale of intoxicating liquors

should subsequently hold that since "Congress [by passing the

Wilson Act] has now spoken" and given such permission, the

states may now do what formerly they could not do. The dic

tum of the Lcisy case was a virtual invitation to Congress to

speak and in the Wilson Act Congress spoke.'17

The question of the incorporation of articles into the mass

of property was again made the controlling element. The Court

referred to the passage above quoted'18 from Brown v. Mary

land and said:

"The power to regulate [interstate commerce] is solely in the

general government, and it is an essential part of that regula

tion to prescribe the regular means for accomplishing the intro

duction and incorporation of articles into and with the mass of

property in the country or state."

and immediately continued :

36 See below, footnote 58. for the text of the act, and p. 105, for a

brief statement of the case.37 See footnote 58.38 See p. 123.
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"No reason is perceived why, if Congress chooses to provide

that certain designated subjects of interstate commerce shall be

governed by a rule which divests them of that character at an

earlier period of time than would otherwise be the case, it is not

within its competency to do so." (p. 562)

One of the points involved in this decision was that intoxicating

liquors are incorporated into the mass of property when they

arrive in the state. This was a positive decision on the question

of what constitutes incorporation. Sale had been heretofore

assumed, but not actually held, to constitute incorporation. Un

der the Rahrer case, however, the time of arrival in the state

and not the time of sale, was the point of time at which incor

poration was said to take place. In other words, assuming that

"sale" had really been the time of incorporation and that the

Wilson Act was an effective statute, the point of time of incor

poration was by that act advanced from the time of sale to

the time of arrival.39

But the Court did not stop with approving this action by

Congress. It went further and suggested that a more extender!

use might be made of the power exerted in passing the Wilson

Act. The suggestion was that by this power, evidenced in the

"rule" which divests certain articles of their character as sub

jects of interstate commerce,40 Congress could advance still fur

ther the point of time at which incorporation takes place.41 The

suggestion that Congress had such a power apparently was made

in reliance on the intimation in the Leisy opinion that in the

case of a subject of interstate commerce the retention of "that

character" might depend on the recognition of Congress. The

language of the opinion offered no limit whatever on this power

of Congress. The use of the word "divest" in the passage above

quoted gives the doctrine definite form. It is indeed around thi.s

word that the whole doctrine has crystallized.

It appears, then, that the doctrine has been built up grad

ually by the Court on certain remarks in Brown v. Maryland, X\\t

phraseology of that case being used in the original or modified

form. But while the Court has adhered more or less to the

30 Attention has already been called to the decision in the Rhodes case

construing "arrival" to mean "delivery to the consignee."

-"' The Wilson Act was considered as an act which "divests them

of that character at an earlier period of time than would otherwise be

the case." See the Rhodes case, p. 426.

11 Senator Kenyon said that "that suggestion of the Court has never

been answered by the opponents of this class of legislation"—referring

to the Wilson Act and the Webb-Kenyon Act. Cong. Record, Vol. 49,

p. 767.
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letter of the Brown case it has departed widely from the spirit.

The main question presented throughout has been as to the

line of division between federal and state jurisdiction, the point

of time when state jurisdiction attaches. In Brown v. Mary

land it was said, with respect to the taxing power, that the test

for determining this point of time was whether the articles in

question have become incorporated into, mingled with, the mass

of property in the state. This was merely a rule of construction.

As such, it may or may not have been necessary, but it was

nevertheless announced by the Court in its interpretation of the

constitution and has been followed in taxation cases.42

Although the rule has proved to be of great practical value in

setting the limits of state jurisdiction in taxation cases the ap

propriateness of its application to police power cases may be ques

tioned, for there is a wide difference between the taxing power

and the police power as they are recognized under the constitu

tion. The states are expressly prohibited from taxing imports

find it has been held repeatedly that no state may impose a tax:

on articles in interstate commerce or on the importation of goods

from one state into another. So it is necessary to determine

when a thing ceases to be an import or ceases to be an article

of interstate commerce in order to determine the point of time

when the taxing power of the state may attach. This occurs, as

the Court has said, when the foreign or interstate transaction is

finished and the articles have become incorporated into the gen-

42 It is not improbable that the rule of "incorporation into the mass"

was suggested by the doctrine of "confusion of goods," for the termin

ology is not unlike and the principle seems similar. The doctrine of

"confusion," as derived from the Civil Law, is well settled and means the

mixing of goods, the mingling of property. (See "Confusion of Goods"

in "Words and Phrases Judicially Defined.") The process of incor

poration as referred to by the Court in the Brown case is apparently

the same as that in confusion, though probably it does not involve such

a complete and thorough mingling or mixing of goods. The Court in

that case spoke of the effect which follows "when the importer has so

acted upon the thing imported that it has become . . . mixed up

with the mass of property," and added that the imported bale or package

of dry-goods had not been broken by the importer so that the goods

might be mixed up with the other property. The analogy to confusion

of goods, while not exact, is at least suggestive. For example, when

grain which has been stored in sacks is emptied into bins with other

grain it becomes mixed up with the general mass and is no longer dis

tinguishable. In other words, in such circumstances it has lost its ident

ity. Identity must be lost to meet the test of confusion, but if we take

incorporation as something less than confusion though analogous thereto

it is not necessary that the article actually become indistinguishable.

This only, it seems to us. was what Mr. Chief Justice Marshall meant in

saying that when an article has become incorporated it has perhaps lost

its distinctive character as an import.
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cral mass of property. On the other hand, the constitution not

only does not prohibit the states from exercising control under

the police power while the articles are still in foreign or inter

state commerce but it has been decided, e.g., on the subject of

quarantine laws, that the police power does so attach. Under

such circumstances it is, of course, immaterial whether the for

eign or interstate transaction is completed or not, and since the

rule of incorporation is merely a convenient means of deter

mining when such transaction is completed the rule itself, as far

as the police power is concerned, becomes unnecessary. Never

theless, the Court accepted it as applicable to police regulations

lor the control of the liquor traffic in the same manner that it

was applicable to tax laws and applied it in Leisy v. Hardin.

But no sooner was the rule accepted than there began a

divergence from its original meaning. It began in fact in the

very case in which the rule was applied to the police power,

namely, in Leisy v. Hardin. "Incorporation" was treated as a

question of fact, i.e., something which happens in the course of

events, a physical result. The Court said that sale was the act

by which the article would become mingled, incorporated, in

the common mass. But the Court began to talk about character

as a subject of interstate commerce, and said that liquors were

not subject to state control while they retained that character.

Further, that so long as Congress recognized them as having that

character the Court could not say otherwise. New terminology

was thus introduced: instead of "loss of distinctive character"

it was "retention of character as a subject of interstate com

merce." The change in terminology brought in a change in

meaning: instead of "distinctive character as an import" as

something which might be lost under certain circumstances it

was "character as a subject of interstate commerce" the reten

tion of which character was in some way dependent on recog

nition by Congress. Where the loss of distinctive character was

in a sense dependent on incorporation in Brown v. Maryland, it

was here advanced to a position of equal importance with it

and was beginning to show signs of a coming superiority over it.

It was no longer something which "perhaps" happens when in

corporation has taken place and at the time that state jurisdic

tion attaches but, on the contrary, was regarded as something

which had an important bearing on whether state jurisdiction

could attach. For, it was said, state jurisdiction could not attach
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while the character as a subject of interstate commerce \v:is

letained.

In re Rahrer carried the divergence still further. The Court

ceased to regard incorporation as a fact and treated the retention

of an article's character as a subject of interstate commerce as

something independent of and superior to incorporation. Thus,

that character was no longer something which an article might

or might not retain, but it was something of which an article

might be divested. It was intimated in Lcisy v. Hardin that the

ietention was more or less dependent on recognition by Congres.-',

and here the intimation became an assertion that Congress may

provide a rule which divests liquors of that character. The most

important assertion of the Court, however, was that the divest

ing was a means of accomplishing incorporation ; that is to sav,

the result of divesting an article of that character would be to

bring about its incorporation into the general mass of property.

The Court consistently maintained its position in declaring

that, with respect either to the taxing power or to the police

power, the test of whether state jurisdiction attached was a

question of incorporation. But in applying the test and ascer

taining whether it was complied with, the Court diverged so far

from the original rule that it practically reversed the entire order

of things. Thus, in the beginning, incorporation was something

which happened in the course of events, an ascertainable fact

upon the happening of which there followed a certain legal

tesult, namely, subjection to state jurisdiction, and a possible

physical result, namely, loss of the distinctive character as an

import. In the end, however, incorporation was no longer a

fact which happened in the course of events but merely a legal

fiction brought about by a declaration of Congress that certain

articles were divested of their character as subjects of interstate

commerce. Loss of that character was not, like the loss of dis

tinctive character under the original rule, the result of incor

poration: it was regarded as the very means of accomplishing

that incorporation.

The doctrine as thus developed retained the rule of incorpo

ration but ignored the fact of incorporation on which the rule

was based. To explain : it became immaterial to ascertain

whether the articles were actually incorporated into the mass

of property because it was said that Congress by divesting them

of their character as subjects of interstate commerce, had put

them in such a position that they might be treated as if they
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were actually incorporated. In other words, in order to satisfy

the terms of the rule they were declared to be incorporated when

they were not incorporated. Incorporation had become fic

titious.

But the doctrine still recognized the fact of interstate com

merce. It not only recognized it but, by applying the rule of

incorporation, had for its sole purpose the determination of the

point of time when such commerce was completed, when the

state law applied. It was consistent with the commerce clause,

could have no significance apart from that clause. As originally

interpreted the interstate commerce transaction was completed

when the article was sold by the consignee. Up to that time

the article retained its character as a subject of interstate com

merce. It was now said, however, that if the article should be

divested of that character at an earlier time the interstate trans

action would be terminated at that earlier time. Thus it was

said that the Wilson Act, by divesting liquor of its character as

a subject of interstate commerce upon arrival at its destination,

eliminated "sale" from the interstate transaction and caused that

transaction to be terminated at the time of delivery to the

consignee. And it was further said that by divesting an article

of that character at a still earlier time, e.g., upon its arrival at

the express station and before delivery to the consignee, the

interstate transaction would thereupon be terminated and the

state law would attach.4' The doctrine was only a scheme for

shortening the interstate transaction—"chopping" off parts of it

—but it always proceeded on the theory that there was an inter

state transaction left. Interstate commerce was still a recog

nized fact.

This was the state of the doctrine as the Court announced it

in the Rahrer case. Likewise, this was the state of the doctrine

when Congress, in 1912, took up the bill which became the Webb

Kenyon Act.

( To be continued.)

4rl As Senator Nelson said :

In the case of Leisy against Hardin the Supreme Court decided that

the ?ale by the consignee in the unbroken package to the retail trade was

a part of interstate commerce, and just as much suhiect to the protection

of Congress as the transit by rail to the point of destination. In that

case Congress (by the Wilson Act) chopped off a part of interstate

commerce : it chopped off the sale in the unbroken package ; and in sec

tion 2 of this bill, (Wcbb-Kenvon) it is simplv proposed to go a step

further. (Cong. Record, Vol. 49, p. 829.)
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Contingent Remainders—Destruction—Merger—War

ranty Deeds.—A recent case in Illinois seems to be one of first

impression in the field of future estates.1 There X conveyed by

warranty deed to A for life, remainder to such of A's children is

survived him. X subsequently conveyed his reversionary interest

to A and A still later reconveyed to X. It was held that, in

equity, X will not be allowed to defeat by conveyance the contin

gent remainders which he has by his warranty deed created, that

the life estate does not merge in the reversion, and that X holds

iBiwer v. Martin, (111. 1920) 128 N. E. 518.
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subject to the rights of the remaindermen to take when the con

tingency occurs.2

The general rule is that where the particular estate and the

next vested estate in reversion or remainder are joined in the

same person, the particular estate becomes merged in the larger

interest, and all contingent remainders dependent upon the par

ticular estate for their support are destroyed.* The reason for

the rule seems to be that the reversion, really an incorporeal inter

est, became an estate in possession when it was joined to a pos

sessory estate, and since it then comprehended the whole fee,

the life estate had no further function to perform.4 This doc

trine was applied where the contingent remainders were created

by common law conveyance,5 even though those conveyances

were subject to implied warranties of quiet enjoyment and general

warranty.6 The modern warranties as expressed in a deed are

construed in the same fashion as the implied warranties at com

mon law,7 though different liabilities result.8 There seems to be

no authority for presuming that equity viewed the general rule in

any different aspect than did courts of law.

The rule has been generally accepted in the United States

wherever the question has arisen.9 But it has been repudiated

once where the destruction of the contingent remainders was pal

pably contrary to the intention of the testator who created them,10

and one court has declared that no merger results where the con

veyance of either the particular estate or that in reversion or

remainder is made by deed of bargain and sale.11

2 See Crisfield v. Storr, (1872) 36 Mo. 129, 11 Am. Rep. 180. A case

of a warranty deed where warranty was not so considered when heir

asserted title.

3Edgerton v. Massey, (1857) 3 C. B. (N.S.) 338.

* Craig v. Warner, (1887) 5 Mackey (D.C.) 460, 60 Am. Rep. 381.

8 2 Fearne, Contingent Remainders 324.

6 2 Bl. Comm. 300 et seq., also p. 171.

7Biwer v. Martin, (111. 1920) 128 N. E. 518.

82 Tiffany, Real Property 1692.

9 Jordan v. McClure. (1877) 85 Pa. St. 495; Love v. Lindstedt, (1915)

76 Ore. 66, 147 Pac. 935; Craig v. Warner, (1887) 5 Mackay (D.C.)

460, 60 Am. Rep. 381, and see 21 Corpus Juris 1006.

10McCreary v. Coggeshall, (1906) 74 S. C. 42, 53 S. E. 978, 7 L. R.

A (N.S.) 433. In this case the court adopted the rule obtaining where

there is a merger of an equitable and legal estate. There does not

seem to be any supporting authority for that view. See also Flanigan

v. Sable, (1890) 44 Minn. 417, 46 N. E. 854.

11 Godfrey v. Roland, (1905) 16 Hawaii 377. Her» the court mis

understood the rule that a deed of bargain and sale could have no tor

tious effect to terminate a life estate, and held that no merger resulted

when the life tenant conveyed his - interest to the reversioner by such

deed.
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The doctrine of merger is subject to two exceptions. Where

the estate in reversion descends directly to the devisee of the

life estate, from the devisor, the intervening contingent remain

ders are not destroyed,12 but if the life tenant conveys interests

to a third party, the estates merge in the possession of the trans

feree.13 And where the life estate, contingent remainder, ' and

fee are all granted by the same instrument, the contingent re

mainder will not be destroyed by the merger of the life interest

in the fee.14 The rule of law gives way to the intention thus

far because otherwise the provisions in the instrument as to

the contingent interests would never be of any effect.

Biwer v. Martin™ seems to be the only case where the effi

cacy of the warranties in a deed to save the contingent remain

ders, created by the deed, from destruction by the merger of the

particular in the vested estate has been raised or decided. The

fact that it has never before been raised leads to the opinion that

the contrary view has always been accepted, but no reason, aside

from precedent, is seen for not supporting the decision. No

doubt the rule owes its inception to the common law ideas of

seizin which have long since lost their force, and so the rule

might well be changed. Legislative enactment, however, and not

judicial decision, should effect the change. Many states alread;

have statutes saving contingent remainders from the effect of the

rule and such is the case in Minnesota.1"

Restrictions on Rights of Co-Tenants Respecting the

Common Property.—Although co-tenants hold lands and tene

merits by several and distinct titles, the possession of one is the

jossession of all, each having the right to occupy the whole.1

Out of this unity of possession has arisen a relation of trust and

confidence between the co-tenants with reference to such prop

erty. The law has imposed upon them special obligations and

definite restraints, similar to those of a trustee, for the purpose

12 Bennett v. Morris, (18.15) 5 Rawle (Pa.) 1; Crisfield v. Storr,

(1872) 36 Mo. 129, 11 Am. Rep. 180. Miley v. Deer, (1912) 93 S. C.

66, 76 S. E. 27.

"Bond v. Moore. (1908) 236 111. 576, 86 X. E. 386. Dissent by

Carter, J.

14Purefov v. .Rogers, (1670) 2 Saunders 380.

15 (111. 1920) 128 N. E. 518.

"Minn. Gen. Stat. 1913, Sees. 6682-6684.

JMctcalf v. Miller. (1893) 96 Mich. 459, 56 N. W. 16, 35 A S. R.

617: McMahill v. Torrencc, (1896) 163 111. 277, 45 N. E. 269.
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of preventing an act on the part of one which would injure the

interest of the others. A community of duty to protect the com

mon property is well recognized. Mere possession by one tenant

alone is not sufficient for a disseissin of the others, for such a

possession is ordinarily held to be for the benefit of all tenants

in common.2 An actual ouster openly and notoriously mani

festing a choice to hold the land under a claim of exclusive

right is required to establish adverse possession.3 The purchase

of a tax title to the entire property by one co-tenant for himself

is regarded as a breach of fidelity, and operates as a redemption

of the property for the benefit of all,4 unless the interests of the

co-tenants are separately assessed.5 Nor is a co-tenant permitted

to undermine his companion by purchasing an outstanding hostile

paramount title without notice to the other.6 Such a title cannot

even be set up as a defence in a suit of ejectment, where ordi

narily the plaintiff must recover on the strength of his own title,

not on the weakness of the defendant's.7- He does not have the

power to enter into an agreement with a third person, a lessee,

modifying a prior lease to the detriment of the interest of the

co-tenants in the absence of evidence that he acted as their

agent.8

The theory that co-tenants are bound to deal candidly with

each other in regard to the common subject of ownership is

applicable to the renewal of leases. Tenants in common of a

lease have an equitable right of renewal, not enforceable against

2McMahill v. Torrence, (1896) 163 111. 277, 45 N. E. 269; The pos

session of one owner in common is presumed not to be hostile or

adverse, Beitz v. Buendiger, (1919) 144 Minn. 52, 174 N. W. 440.

3 Holland v. Ousbve, (1916) 132 Minn. 106, 155 N. W. 1071; Col-

burn v. Mason, (1845) 25 Me. 434, 43 Am. Dec. 292; Owen v. Morton,

(1864) 24 Cal. 373; Blackaby v. Blackaby, (1900) 185 111. 94. 56 N. E.

1053. Uninterrupted possession by one co-tenant with pernancy of

profits over a long period of time raises a presumption of ouster, how

ever. Joyce v. Dyer, (1905) 189 Mass. 64, 75 N. E. 81, 109 A. S. R.

603.

*Holterhoff v. Mead, (1886) 36 Minn. 42, 29 N. W. 675. One co-

tenant is "equitably bound to protect" the other against tax titles. Easton

v. Scofield (1896) 66 Minn. 425 at p. 427, 69 N. W. 326.

5 Roberts v. Thorn, (1860) 25 Tex. 728; 78 Am. Dec. 552.

6 Oliver v. Hedderlv, (1884) 32 Minn. 455, 21 N. W. 478; Gilchrist

v. Beswick, (1889) 33 W. Va. 168, 10 S. E. 371. He may buy in the

landlord's title, however, such title not being hostile. Ramberg v. Wahl-

strom, (1892) 140 111. 182, 29 N. E. 727, 33 A. S. R. 227.

'Braintree v. Battles, (1834) 6 Vt. 395.

8DeLancey v. Robbin, (1910) 123 N. Y. S. 946.

9 Freeman, Co-tenancy, par. 151, 157.

"Hackett v. Patterson, (1891) 16 N. Y. S. 170. 40 N. Y. St. Rep.

813.
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the landlord except under a contract, but only between the

tenants themselves.9 In New York, it was held that where two

persons together leased a safe in the vaults of a safety deposit

company and before the expiration of the term one of them

obtained a renewal for himself only, the renewal inures to the

benefit of his co-tenant.1" But where the tenants are devisees

under an invalid title, one can take a lease from the true owner

tree from any trust in favor of the others.11 The general rule

that a tenant holding over after the expiration of his lease may

be held, at the landlord's option, for another year upon the terms

cf the prior lease does not apply to lessee who is also a co-tenant

in the ownership of the premises. His possession is no longer

as a lessee, but as a co-tenant.12 However, the interest of the

co-tenants in the common property existing beyond the term

of the lease is a personal right and does not pass to a transferee

of the lease. A recent decision of the New York court of appeals

holds that a purchaser under a partition sale of all the right,

title, and interest of several co-tenants in a lease is not entitled

to an interest in a new lease of the same property obtained by

one of the original co-tenants prior to the partition sale for the

benefit of a corporation of which he was president.13 If the

co-tenants do not ask for redress, the purchaser, a stranger, has

no cause of action, since the right is purely personal between the

co-tenants and does not run with the land.

Insurance — Waiver and Estoppel — Parol Evidence

Rule.—Is the parol evidence rule to be modified in its applica

tion to insurance cases where questions of waiver and estoppel

arise? Because of the peculiarities of soliciting and making

the insurance contract,1 this question seems to be constantly

before the courts. But as yet, none of the courts seem ready to

say that the rule, admittedly a salutary one, will be modified in

this class of cases.

The particular problem which seems to raise the question in

its most difficult form was before the court in the recent Dela-

11 Shaver v. Radley, (1820) 4 Johns Ch. (N.Y.) 310.12Valentine v. Healey, (1904) 178 N. Y. 391, 70 N. E. 913.

"Thayer v. Leggett, (N.Y.1920) 128 N. E. 133, 91 Central Law Jour

nal 243.

'Ins. Co. v. Wilkinson, (1871) 13 Wall. (U.S.) 222, 234, 20 L. Ed.

617; People's Fire Ins. Ass'n v. Goyne, (1906) 79 Ark. 315, 325, 96 S.

W. 365, 369, 16 L. R. A. (N.S.) 1180; see note 16 L. R. A. (N.S.) 1165,

1187.
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ware case of Cohen v. Home Insurance Co.2 In that case a fire

policy was taken out on a stock of goods in a general store. At

the time of the delivery of the policy, but before the payment of

the first premium, the assured noticed the iron safe clause at

tached and asked the agent concerning it, informing the agent

that he had no safe. He was assured by the agent that the clause

was not rigidly enforced by the company, that it was simply there

to catch crooks, and that he need not worry about it. The

assured took the policy with the clause attached, and without

further question.

Such a state of facts apparently gives the rule of evidence

its severest test, and the difficulty of the case is well illustrated

by the result in that case, where the decision of the lower court,

upholding the forfeiture, was affirmed by the higher Delaware

body, only because the supreme court was equally divided.

The volume of cases turning upon waiver and estoppel in

insurance law may be divided into three distinct classes, the

division being based upon the time of the attempted waivers.'

The first class includes cases where the waiver claimed was made

or the facts creating the estoppel arose prior to the completion

of the contract; the second is that of attempted waiver subse

quent to the execution of the policy, and the third is that of

attempted contemporaneous waiver or estoppel.

There can be no doubt as to the general holding in the first

two classes. In the first there is little question generally as to

the application of the parol evidence rule. The waiver claimed

cannot be shown, because all of the dickerings and promises

made before the issuance of the policy are merged in the written

instrument.4

In the cases of subsequent waiver also, the law seems well

settled. Here the parol evidence rule has no application, because

the question involved is not one of altering a written instru

ment, but of proving a new contractual relation subsequent

to the original contract. The chief question upon which the

courts differ in these cases is that of the authority of the agents,

especially where "non-waiver" or "waiver in writing only"

2 (Del.1920) 111 Atl. 264.

3Carrigan v. Lycoming Ins. Co., (1881) 53 Vt. 418, 38 Am. Rep. 687;

see Vance on Insurance, Chap. 10, Sec. 121, p. 347.

* Union Mut. Ins. Co. v. Mowry, (1877) % U. S. 544, 24 L. Ed. 674;

Fitchburg Sav. Bk. v. Amazon Ins. Co., (1878) 125 Mass. 431;

Gray v. Ins. Co., (1898) 155 N. Y. 180. 49 N. E. 675; Union Cent. Ins.

Co. v. Hook, (1900) 62 Oh. St. 256, 56 N. E. 906; Graham v. Mercantile

etc., Ins. Co., (1904) 110 Mo. App. 95, 84 S. W. 93.
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clauses are placed in the policy."' (riven authority, however, a

subsequent waiver binds the company, and may be shown with

out any violation of the parol evidence rule.6

As to the third class of cases there are two distinct situa

tions. In the first of these typical situations the courts are able

to find elements of deceit entering into the transaction, and prior

to the decision in the case of Northern Assurance Co. v. Grand

View Building Ass'n? it had become generally settled law, out

side of New Jersey,8 that in such a case the insurance company

would be estopped from insisting upon the forfeiture.0

And even since the decision in the Northern Assurance Co.

case, the majority of the state courts still hold that where there

had been misstatements by the company's representative as to

material existing facts, and reliance thereon by the assured, or

where the company had knowledge at the inception of the pol

icy of conditions or facts which it might set up as causing a

forfeiture, and yet took no action toward the cancellation of the

j.olicy, the company will be estopped to set up the forfeiture.10

This result is reached even though the events indicated hap

pened at the time of, or before the issuance of the policy, and

is based not upon considerations of waiver or contract law, but

5 Ins. Co. v. Norton (1877) 96 U. S. 234, 24 L. Ed. 689, where the

court divides on the question of authority only, both majority and min

ority agreeing that with authority the agent may waive provisions of the

policy.

"Ins. Co. v. Norton, (1877) 96 U. S. 234, 24 L. Ed. 689: Lamberton

v. Conn. Ins. Co., (1888) 39 Minn. 129. 39 N. VV. 76, 1 L. R. A. 222: Riley

v. American Cent. Ins. Co., (1906) 117 Mo. App. 229, 92 S. VV. 1147;

Queen of Ark. Ins. Co. v. Forlines, (1910) 94 Ark. 227, 126 S. W. 719,

39 Ins. L. J. 706; Caledonian Ins. Co. v. Smith, (1913) 65 Fla. 429,

62 So. 595, 47 L. R. A. (N.S.) 619; Bennett v. Union Cent. Ins. Co..

(1903) 203 111. 439, 67 N. E. 971, recognizes the principle but confuses

the terms, waiver and estoppel.

- (1902) 183 U. S. 308, 22 S. C. R. 133, 46 L. Ed. 213.

SDewees v. Manhattan Ins. Co.. (1872) 35 N. J. L. 366; Franklin

Fire Ins. Co. v. Martin, (1878) 40 N. J. L. 568. 29 Am. Rep. 271.

"Ins. Co. v. Wilkinson, (1871) 13 Wall. (U.S.) 222, 20 L. Ed.

617; Crouse v. Hartford Ins. Co. (1890) 79 Mich. 249. 44 N. W. 496;

Anderson v. Manchester Ins. Co., (1894) 59 Minn. 182, 63 N. W. 241,

28 L. R. A. 609, 50 Am. St. Rep. 400; Home Ins. Co. v. Gibson, (1894)

72 Miss. 58. 17 So. 13; Wood v. American Ins. Co., (18%) 149 N. Y.

382, 44 N. E. 80, 52 A. S. R. 733; Breedlove v. Norwich Union Ins.

Co., (1899) 124 Cal. 164, 56 Pac. 770.

"Orient Ins. Co. v. McKnight, (1902) 197 III. 190, 64 N. E. 339;

German Ins. Co. v. Shader, (1903) 68 Neb. 1, 93 N. W. 972, 60 L. R. A.

918; Andrus v. Maryland Cas. Co., (1904) 91 Minn. 358, 98 N. W. 200;

Welch v. Fire Ass'n of Philadelphia, (1904) 120 Wis. 456. 98 N. W.

227; Virginia Ins. Co. v. Richmond Mica Co., (1904) 102 Va. 429, 46

S. E. 463; Grand View Bldg. Ass'n v. Northern Assur. Co.. (1905)

73 Neb. 149, 102 N. W. 246.
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upon the equitable principle of estoppel in pais. The parol

evidence rule therefore is not involved.

The second of these typical situations under the third class

of cases, brings up the real problem, the problem presented in

Cohen v. Home Insurance Co., supra. The facts in that case

when analyzed do not, of course, give rise to an estoppel in

pais. There is no misrepresentation by the company's agent as

to an existing fact, simply a promise as to future actions, and a

reliance thereon. Both the insured and the insurer knew all

the facts. Waiver it is submitted is equally impossible in such

a situation. Waiver is defined as the voluntary or intentional

relinquishment of a known right,11 and the cases also lay down

the proposition that there can be no waiver until the right has

come into existence.12 Hence under accepted definitions there

can be no waiver in such a situation as that presented by the

Cohen case, supra, for there can certainly be no existing right

under the policy, until the policy has been accepted and the con

tract completed. But even treating the events as an attempt at

waiver, and many courts seem to insist on such a view, the

whole transaction is contractual in nature, and being prior to the

acceptance of the written policy, if the parol evidence rule were

to be rigidly applied there could be no question as to the validity

of the objection to such testimony.

In spite of the difficulty pointed out, which is apparently rec

ognized, there seems to be a marked tendency to consider the

application of the principles of estoppel in these cases and in

some instances the courts with laborious effort to spell out an

estoppel from such a situation,13 avoiding in that way any neces

sity of application of the parol evidence rule which they seem

unwilling to modify.

The problem then thus resolves itself : Treated logically

there can be no waiver, because the contract not having been

accepted there are no existing rights to be waived, and even if

the negotiations be treated as an attempt at waiver, none can

11 Swedish-American Bank v. Koebernick, (1908) 136 Wis. 473, 117

N. W. 1020, 128 A. S. R. 1090; Doane v. Simmons, (1910) 31 R. I. 530,

77 Atl. 775.

12 San Bernardino Inv. Co. v. Merrill, (1895) 108 Cal. 490, 41 Pac.

487; McCarty v. Piedmont Ins. Co., (1908) 81 S. C. 152, 62 S. E. 1,

18 L. R. A. (N.S.) 729; State ex rel. Driffill v. City of Anaconda, (1910)

41 Mont. 577, 111 Pac. 345.

"Mitchell v. Miss. Home Ins. Co., (1894) 72 Miss. 53, 18 So. 86;

Ha.v-ver Ins. Co. v. Dole, (1898) 20 Ind. App. 333, 50 N. E. 772; Shook

v. Retail Hdw. Mut. Ins. Co., (1911) 154 Mo. App. 394, 134 S. W. 589.
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be shown without a violation of the parol evidence rule. There

can be no estoppel in pais set up if recognized principles of

equitable estoppel are to be given due consideration. Yet the

courts have manifested a strong desire to hold for the insured.

It is suggested that there is a doctrine which might be made

to cover cases of this type. Mr. Williston calls it "promissory

estoppel."14 The class includes just the type of cases which the

name implies, cases where an estoppel is based on a promise as

to future actions, and a reliance on that promise to the prom

isee's damage, usually amounting to the loss of some legal right.

An example of these cases is the group where a debtor promises

not to plead the Statute of Limitations and a forbearance of suit

relying on such a promise,15 or the group Where there is a

promise to give land and the donee makes improvements on the

strength of such a promise.10 Such a doctrine if carefully con

fined to insurance cases of this type, would permit a finding for

the assured in these difficult cases, without a modification, in

words at least, of the parol evidence rule, and, if properly desig

nated, without a violation of the recognized principles of

estoppel.

RECENT CASES

Api'EARANtE—F.FFECT OF CiEN'ERAL AprEARANCE AFTER JUDGMENT.—Ajudgment by default was given against the defendant on a note and mort

gage. The defendant moved to vacate judgment on the ground of the

insufficiency of the summons and also on the ground of error in allow

ance of attorney's fees. Held, that by this motion to vacate on the latter

ground, the defendant appeared generally in the action, and the effect

of this general appearance was to waive all questions of jurisdiction and

to validate the judgment. Crowell v. Kopp, (N. M. 1920), 189 Pac. 652.

The case raises the question whether a general appearance after judg

ment relates back and validates all previous proceedings, including judg

ment, or merely gives the court jurisdiction in subsequent proceedings.

The courts have split sharply on this question, the majority holding that

such appearance does relate back. Rurdcllc v. Cnrgati. (1881) 26 Kan.

14 1 Williston Contracts, sec. 139, p. 307-8. The majority of cases

heretofore which called for the application of this doctrine have related

to the intended abandonment of an existing right, (see note 13) but that

the class is not limited to such cases is shown by the use made of the doc

trine as a basis for upholding stock subscriptions to charitable corpora

tions as suggested by Mr. Williston.

15 See 1 Williston Contracts, sec. 139, p. 309, and cases there cited under

note 30.

10 See 1 Williston Contracts, sec. 139, p. 312, and cases there cited

under note 38.
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102; Pfister v. Smith, (1897) 95 Wis. 5I, 69. N. W. 984; Henry v. Henry,

(1901) 15 S. D. 80, 87 N. W. 522. A number of states, however, hold

strongly to the contrary. Godfrey v. Valentine, (1888) 39 Minn. 336,

40 N. W. 163; Simenscn v. Simensen, (1904) 13 N. D. 305, 100 N. W.

708.

The theory of the majority holding is that by coming into court and

challenging the proceedings on account of irregularities, the defendant

admits the jurisdiction of the court and cannot, on being overruled on

the merits, afterward say that he never was a party in court or bound by

those proceedings. Burdette v. Corgan, (1881) 26 Kan. 102. By object

ing to a judgment on non-jurisdictional grounds, the defendant is deemed

to have recognized the existence of a judgment valid and effective but

for those defects and all jurisdictional objections are waived. Crowcll

v. Galloway, (1874) 3 Neb. 215. Asking relief which can only be granted

upon the hypothesis that the court has jurisdiction is a submission to

jurisdiction and waives all jurisdictional defects. Blackburn v. Sweet,

(1875) 38 Wis. 578.

The minority courts recognize that a motion based on non-jurisdic

tional grounds amounts to a general appearance, but refuse to consider

it as relating back and validating the previous proceedings and the judg

ment. They take the position that the judgment was absolutely void

for want of jurisdiction and that, though the defendant is now in court,

he was not a party at the time the judgment was rendered. The fact that

the defendant asks for relief on non-jurisdictional grounds should not

amount to a waiver of the jurisdictional objection when that objection

is distinctly stated at the same time. Godfrey v. Valentine, (1888) 39

Minn. 336, 40 N. W. 163.

The majority view may be the more logical, but there is a practical

objection to it. Although the defendant may now be willing to appear

voluntarily and go to trial on the merits, he cannot move to vacate the

judgment and be allowed to file an answer. To do so would constitute

a general appearance and validate the previous judgment. He must

make a special appearance, and have the judgment vacated. Then the

plaintiff can commence his action anew and get jurisdiction if he can.

Under the minority rule, this circuity of action is eliminated and the

case is determined on the merits.

Attorney and Client — Disbarment — Nature of Proceedings —

Weight of Evidence Required.—A judgment was recovered against the

defendant attorney who was charged with misappropriating funds. There

after this proceeding was brought to disbar him. Held, that the defend

ant be reprimanded only, considering that more than a preponderance of

the evidence is required to justify disbarment. Although such pro

ceedings are civil, not criminal, in their nature, the acts alleged must be

clearly established. In re Conncll, (Okl. 1920) 192 Pac. 564.

The majority of the American courts, with which the instant case is

in accord, hold that disbarment proceedings are civil rather than crim

inal in their nature, 6 C. J. 602 ; they are special proceedings of a sum

mary character intended not for punishment but to protect the courts,
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the profession and the public. Ex parte Wall, (1882) 107 U. S. 265, 2

S. C. R. 569, 27 L. Ed. 552; In re Rouss, (1917) 221 N. Y. 81, 116 N. E.

782; In re Breidt, (1915) 84 N. J. Eq. 222, 94 Atl. 214; People v. Stone-

cipher, (1916) 271 111. 506, 111 N. E. 496. One jurisdiction, however,

declares them to be criminal in nature. In re Alameda Bar Ass'n, (1918)

35 Cal. App. 534, 170 Pac. 432, while others point out that they are penal

in character and quasi-criminal. Worthen v. State ex rcl. Venter, (1914)

189 Ala. 395, 66 So. 686; State ex rcl. McAllister v„ Sanderson, (Mo.

1920) 217 S. W. 60. This difference of opinion as to the nature of dis

barment proceedings has given rise to several views as to the weight

of evidence required to justify disbarment. (1) that a preponderance of

the evidence as in civil cases is sufficient. In re McDonald, (1914) 157

Ky. 92, 162 S. W. 566; In re Harrow and Talbot, (1910) 175 Ind. 44, 92

N. E. 369; (2) that guilt must be proved beyond a reasonable doubt.

In re Alameda Bar Ass'n, (1918) 35 Cal. App. 534, 170 Pac. 432, at

least to justify permanent disbarment, People v. Ader, (1914) 263 111. 319,

104 N. E. 1060; or where the misconduct alleged is a criminal offense,

People v. Sullivan, (1905) 218 111. 419, 75 N. E. 1005; (3) the majority,

and what seems to be the better view hold that while a mere preponder

ance is insufficient and that proof beyond a reasonable doubt is not

necessary, yet it is necessary to establish the alleged acts by a clear pre

ponderance of the evidence. In re Hertz, (1918) 139 Minn. 504, 166 N.

W. 397; Flanders v. Kecfc, (1901) 108 Wis. 441, 84 N. W. 878; In re

Baum, (Idaho 1920) 186 Pac. 927.

Banks and Banking—Duty of Depositor to Call for Passbook—

Forgeries.—Plaintiff depositor left his passbook at defendant bank to

be balanced. He failed until two months later to call for passbook and

canceled checks. Prior to and during this period checks were forged

on his account. The bank set up the defense that the depositor was under

a duty to call for his paid vouchers within a reasonable time after leaving

the passbook to be balanced and is therefore estopped to set up the

forgeries committed after the book and checks were ready for delivery.

Held, in the absence of agreement, the depositor is under no duty to call

for his book and checks, and no knowledge of the forgeries can he im

puted to him until he actually receives the passbook and checks. McCarty

v. First National Bank of Birmingham, (Ala. 1920) 85 So. 754.

The instant case raises a question which appears never to have been

squarely before the courts of this country. There is a decided weight

of authority in support of the rule that when a depositor's passbook has

been balanced and returned to him with the canceled checks which have

been charged to his account, it is his duty to examine such checks within

a reasonable time and to report any forgeries or alterations which he

has discovered, failing in which he cannot, if his failure has resulted in

detriment to the bank, dispute the correctness of the payments shown.

Leather Manufrs Nat. Bank. v. Morgan, (1885) 117 U. S. 96, 6 S. C. R.

657; Dana v. Nat. Bank of Republic, (1882) 132 Mass. 156; Scanlon-Gib-

son Lumber Co. v. Germania Bank, (1903) 90 Minn. 478, 97 N. W. 380.
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It is difficult to see how any such duty can be raised under the facts of

the instant case. Depositors left their passbooks at the bank at infre

quent intervals and allowed them to remain there for long periods with

out objection by the bank. Hence no duty to call for the passbook within

a reasonable time can be inferred from the custom of the business. A

passbook has been held an account stated, Shipman v. State Bank, (1891)

126 N. Y. 318, 27 N. E. 371, and is governed by the general rule that

an account stated must be actually rendered, and a mere preparation of

the account, without rendering a copy to the other party, does not estab

lish an account stated. 1 C. J. 679.

It would seem, therefore, that the only way by which a bank can

cast upon the depositor the duty of examining his passbook and canceled

checks and reporting errors and forgeries, is actually to deliver the pass

book and checks to the depositor.

Chattel Mortgages—Recording in Realty Records of Mortgage

Covering Realty and Personalty as Notice as to Personalty.—A mort

gagor, after executing a mortgage covering both real estate and chattel

property, took it to the county recorder's office and left it for recording.

The recorder through inadvertence recorded the instrument only in the

real estate mortgage book. After an innocent third party had purchased

the chattel, the mortgagee brought action to foreclose the mortgage.

Held, that recording the instrument in the real estate mortgage record

book was constructive notice of the incumbrance of the chattel. Wood

bury Class Co. v. Decson, (Ind. 1920) 127 N. E. 573.

This case raises an interesting question as to which one of the two

ir.nocent persons should suffer from the negligence of a public officer.

In the one case the mortgagee relies on the recorder to do his duty ; and

in the other, the purchaser, reposing faith and confidence in the correct

ness of the record, acts upon it. A large number of cases are in accord

with the instant case in holding that where a chattel mortgage has been

duly deposited in the proper office, and with the proper officer, subse

quent purchasers will be charged with constructive notice although the

officer fails to record the instrument properly. Anthony v. Butler, (1839)

13 Pet. (U.S.) 421, 10 L. Ed. 229; Chandler v. Scott, (1890) 127 Ind. 229,

26 N. E. 797; Eastman v. Parkinson, (1907) 133 Wis. 375, 113 N. W. 649,

13 L. R. A. (N.S.) 921. This rule has been extended to cases where

the recording officer made an error in describing the property covered

by the instrument recorded. Covington v. Fisher, (1908) 22 Okla. 207,

97 Pac. 615; Ward v. Stark, (1909) 91 Ark. 268, 121 S. W. 382.

A possible majority support the opposite contention, and hold that

the prime purpose of the law requiring instruments to be recorded is

to give notice to all intending purchasers, and its purpose is not ac

complished until the instrument has been correctly recorded. Prouty v.

Marshall, (1909) 225 Pa. St. 570, 74 Atl. 550, 25 L. R. A. (N.S.) 1211;

Bamberg v. Harrison. (1911) 89 S. C. 454, 71 S. E. 1086. Where in

recording a real estate mortgage properly executed the register of deeds

omitted the name of one witness, the Minnesota court held that the
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record was not constructive notice. Parret v. Shaubhut, (1860) 5 Minn.

323 (G. 258). As respects chattel mortgages, the precise point in issue

in the instant case would seem to he somewhat in doubt in Minnesota.

The earlier Minnesota cases adopted the view that a chattel mortgage

was filed within the meaning of the statute relating to chattel mort

gages when it was delivered to the proper officer. Gorham v. Summers,

(1878) 25 Minn. 81; Appleton Mill Co., v. Warder, (1889) 42 Minn.

117, 43 N. W. 791. Since those decisions, the filing statutes in regard

to chattel mortgages have been amended, and there seem to be no

recent cases interpreting these statutes. G. S. Minn. 1913, secs. 6969,

6988. Section 6988 after requiring the register of deeds to keep an

index book and enter chattel mortgages therein, provides "Every such

instrument so filed shall be notice to all persons of the existence there

of." Which would seem to indicate that the mere handing of the

chattel mortgage to the proper officer would not be sufficient, that it

must in fact be filed. As to index and reception book as part of the

record see 2 Minnesota Law Review 386.

Constitutional Law—Courts—New Trial On Only One Issue.—

Flaintiff brought an action to recover damages for personal injuries. After

verdict for the plaintiff, the plaintiff made a motion for a new trial on

the ground of inadequate damages. The trial court granted the motion

restricting the new trial to that one issue alone. Held, that such pro

cedure is unconstitutional as the defendant is deprived of his constitu

tional right to a jury trial. McKeon v. Central Stamping Co., (C. C. A.

3rd. Cir. 1920) 264 Fed. 385.

The argument of the court in the instant case was that at the time

of the adoption of the constitution the verdict of a jury was considered

single and undivisible, 3 Blackstone Comm. 375. This decision repre

sents a decidedly backward step in the development of speedier and

simpler methods of disposing of litigation before the courts. By the

great weight of authority, the state courts, in cases where the issues

properly may be separated, allow a new trial on less than all of the

issues. The Minnesota court has sanctioned the practice without any

statute expressly authorizing it, Helvetia Copper Co. v. Hart-Parr Co.,

(1919) 142 Minn. 74, 171 N. W. 272. Other courts either with appropri

ate statutes or as the result of judicial decisions have taken the same

position, Cowart v. Strickland, (Ga. 1919) 100 S. E. 447; Yasoo & Miss.

Valley Ry. Co. v. Scott, (1914) 108 Miss. 871, 67 So. 491, L. R. A. 1915E

239; In re Even's Estate, (1912) 163 Cal. 449, 125 Pac. 1088; Montgom

ery Door & Sash Co. v. Atlantic Lumber Co., (1910) 206 Mass. 144, 92

N. E. 71. These cases are not confined to personal injury actions but

include cases of contracts, wills, and ejectment, where such issues as

warranties and release, undue influence and insanity, and title and mesne

rrofits are separated. In fact, where damages are sought to be made the

one issue in a personal injury action great care is taken to see whether

the verdict reached was not the result of a compromise, or that the issues

are not so interwoven that a trial on one without the others would work
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injustice. Murray v. Krenz, (Conn. 1920) 109 Atl. 859; Simmons v. Fish,

(1912) 210 Mass. 565, 97 N. E. 102, Ann. Cas. 1912D 588; Doody v.

Boston & M. R. R., (1914) 77 N. H. 161, 89 Atl. 487.

Federal courts in other circuits found no difficulty with the constitu

tional aspect of a new trial on one issue. Twenty-One Mining Co.

v. Original Sixteen To One Mine, (C. C. A. 9th Cir. 1920) 265 Fed. 469;

Farrar v. Wheeler, (1906) 145 Fed. 482, 75 C. C. A. 386; and the practice

of allowing remittiturs has been sanctioned in federal courts. Hazard

Powder Co. v. Volger, (1893) 58 Fed. 152, 7 C. C. A. 130; Hansen v.

Boyd, (1895) 161 U. S. 397, 16 S. C. R. 571, 40 L. Ed. 746. So the argu

ment of the court in the instant case would seem to lose much of its

force. See also 34 Harvard Law Review 71. But does it make any prac

tical difference to the rights of the parties, in a proper case, whether one

jury tries all of the issues or all the issues are tried by jury? A new

trial on one issue not only does justice to the parties but saves time,

trouble and money.

Constitutional Law—Federal Income Tax—Judges' Salaries.—

Plaintiff was taxed on his salary received for services as a federal judge

under the Act of Congress, Feb. 24, 1919, chap. 18, sec. 213, Comp. Stat.

Ann. Supp. 1919, sec. 6336 1/8 ff. He paid the tax under protest and

sued for the recovery of the amount so paid. Held, the plaintiff could

recover. Evans v. Gore, (U.S. 1920) 40 S. C. R. 550. Justice Brandeis

and Justice Holmes dissenting.

The court rested its decision on two grounds: (1) The tax was a

violation of article 3, sec. 1, of the constitution of the United States which

provides that the compensation of federal judges "shall not be diminished

during their continuance in office." This provision the court argued

was intended to insure the independence of the judiciary and thus of vital

importance to the whole structure of our government. Though the ques

tion had never been squarely raised, it had generally been considered that

the taxation of a judge's salary was a violation of this provision against

diminution of salary. Letter to Chief Justice Taney, (1862) 157 U. S.

701. Opinion of Att'y Gen. Hoar, 13 Op. A. G. 161, approved by Att'y

Gen. Olney in his brief in Pollock v. Farmers Loan and Trust Co., (1895)

157 U. S. 429, 15 S. C. R. 673, 39 L. Ed. 759; Ibid., (1895) 158 U. S. 601,

15 S. C. R. 912, 39 L. Ed. 1108. (2) The other ground for the decision

was that the Sixteenth amendment did not give the tax any validity, first,

because the amendment was not express enough in its terms to imply

an intent of the legislature to override art 3, sec. 1, of the constitution;

secondly, because the words in the amendment "from whatever source

derived" conferred no additional powers on Congress as to the "sources"

open to taxation. Concerning this last point it is important to note that

this is the first decision directly deciding the meaning of those words.

Hubbard, The Sixteenth Amendment, 33 Harv. Law Rev. 794. Many

cases however have dicta to the effect that the amendment was only in

tended to avoid the difficulty presented in the Pollock case, supra, requir

ing the apportionment of income taxes when they are direct. Brushaber

v. Union Pac. R. R. Co., (1915) 240 U. S. 1, 17, 18, 36 S. C. R. 236, 60
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L. Ed. 493, Ann. Cas. 1917B 713, L. R. A. 1917D 414: Beck v. Lowe.

(1918) 247 U. S. 165, 172, 38 S. C. R. 432, 62 L. Ed. 1049; Eisner v. Ma-

comber, (U.S. 1920) 40 S. C. R. 189.

The question has been raised whether the Supreme Court would follow

the dicta of the above cases if an attempt were made to tax state secur

ities and the salaries of state officials. Hubbard, The Sixteenth Amend

ment, supra ; Ritchie, Power of Congress to Tax State Securities, 44 Re

ports of Am. Bar Ass'n, 226. Admitting that .the instant case decides

the question of enlargement of powers under the sixteenth amendment

enly as to the income of judges, there seems to be little doubt that the

Supreme Court would follow the reasoning of these cases and hold such

a tax invalid.

Contracts—Damages—Rate of Exchange.—Defendants contracted

with plaintiffs, buyers in London, to deliver a certain amount of British

Columbia salmon at Vancouver, B. C, in September, 1917. Defendants

failed to deliver, and an arbitrator awarded plaintiffs $12,500, to be paid

at the rate of exchange of sterling for dollars ruling on the date of the

award, February, 1920. Through the depreciation of sterling since 1917,

defendants were exposed to a loss of $5,000. Held, that damages must be

assessed according to the rate of exchange ruling at the time of the

breach of the contract and not at the date of the award or judgment.

Lcbeaupin v. Crispin and Co., [ 1920] 2 K. B. 714, 36 Times Law Rep. 739.

The English court in this case follows Barry v. Van Den Hurk, [1920]

2 K. B. 709, 36 T. L. R. 663, and reasons that, since the plaintiff could

bring suit for damages immediately upon the defendant's breach, the

damages crystallize and are determined as at the date of the breach

and do not change afterwards. To allow the assessment according to the

rate of exchange current at the date of the judgment, would make the

defendant's liability depend upon such variable factors as the length of

the proceedings, the health of the parties concerned and the number of

prior cases on the court calendar. The plaintiff would be encouraged to

gamble on the market fluctuations of the rate of exchange and to hasten

or delay the trial accordingly.

In Kirsch v. Alien, (1919) 36 T. L. R. 59, the rate of exchange at the

date of the judgment is held to be determining, but this case was reversed

on appeal for other reasons, and the justice rendering this minority view

expressed his preference in the later case of Di Ferdinando v. Simon.

Smits & Co., [1920] 3 K. B. 409, for the contrary holding which is set

forth in the instant case and represents the prevailing view in England.

The question has rarely arisen in the United States, but what author

ity there is allows the rate of exchange current at the time of the judg

ment, in direct opposition to the English rule. Lcc v. Wilcocks, (1819)

5 Serg. & R. (Pa.) 48; Marburg v. Marburg, (1866) 26 Md. 8, 90 Am.

Dec. 84 ; 2 Parsons. Notes & Bills 370. In view of the present rapid

variation in the rate of exchange between this and adjacent countries,

the question is likely to become one of frequent occurrence, and, if so.

it would appear that the English holding is based upon the better

reasoning.
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Contracts—Pleading—Alleging Performance of Conditions Prece

dent.—The code of New York provides that it is not necessary for the

plaintiff to set out the facts showing performance of conditions prece

dent, but "he may allege generally that he has duly performed the condi

tions on his part." Plaintiff alleged that he had "fully and entirely" per

formed the conditions on his part. Held, that the allegation was insuffi

cient, the word "duly" in the statute being one of substance and must be

used. Zaiss v. Heimerdinger, (N.Y.1920) 184 N. Y. S. 335.

The code provision in New York is practically identical with those

found in the other code states. G. S. Minn. 1913, 7776. The rule seems to

be well settled in New York that the omission of the word "duly" is

a failure to comply with the statute. The basis of the rule seems to be

that but for the statute the plaintiff would have to set out all the facts

showing performance on his part. Therefore if he wishes to avoid this

and take advantage of the statute he must comply strictly with its

terms. Wright v. Larkin, (1915) 154 N. Y. S. 961. The following allega

tions have been held insufficient : "Actually performed," Marcus Contract

ing Co. v. IVcinbros Real Estate Co.. (1914) 147 N. Y. S. 576; "has per

formed his part of the contract," Weaver Hardware Co. v. Solomovits,

(1917) 163 N. Y. S. 121 ; "has complied with each and every term,"

Feuerstcin v. German Fire Ins. Co., (1910) 126 N. Y. S. 201. Most

courts do not apply so strict a rule, holding that an allegation is suffi

cient which substantially in general terms alleges due performance.

Easton v. Quackenbush, (1917) 86 Ore. 374, 168 Pac. 631; Wilson Case

Lumber Co. v. Mountain Timber Co., (1912) 200 Fed. 181. Minnesota

has taken a very liberal view on this question that if the allegation con

veys the meaning that the plaintiff has done all that the contract requires

of him, it answers the purpose of pleading. Andreas v. Holcombe, (1876)

22 Minn. 339.

The New York view introduces into code pleading the strict tech

nicality of the common law pleading and thus defeats the very purpose

for which code pleading was instituted.

Corporations—Insolvency—Status of Employee Holding Stock

Under Contract to Repurchase.—In consideration of buying stock in

the defendant corporation, the petitioner was given employment together

with an agreement that such stock would be repurchased if he terminated

his connection with the company. Later the petitioner left the company's

employ giving notice that he wished to withdraw the money invested. He

did nothing further to compel the purchase of his stock until the com

pany was insolvent when he tried to put in his claim as a creditor. Held,

the petitioner's claim was properly rejected; if allowed it would put a

stockholder on the same footing with the actual creditors. Bayne v. Com

ing Egg Farm, Inc., (N.J.Eq. 1920) 111 Atl. 289.

The instant case shows some of the dangers connected with alluring

employment given in consideration of the purchase of stock, although

apparently safeguarded by an agreement to repurchase. By the great

weight of authority in the United States, in the absence of fraud, a

corporation may purchase its own stock for legitimate purposes. 7 R. C.
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L. 547; 2 Fletcher Cyc. Corp., sec. 1136; see also 2 Minnesota Law

Review 456. But even under the minority holding, which forbids a cor

poration to purchase its own stock, contracts similar to the one in the

instant case are held valid. 7 R. C. L. 551. This is on the theory that

the contract of sale and the option of rescinding are but one indivisible

transaction, so that when the power to rescind is exercised the whole

.contract is terminated. The corporation then has the title to the stock

which had been for the time being in the conditional purchaser. No

sale had been consummated as the rescission dates back to the time of

the making of the original contract, hence the corporation is not buying

its stock but is merely put in statu quo. Schulte v. Boulevard Gardens

Land Co., (1913) 164 Cal. 464, 129 Pac. 582, Ann. Cas. 1914B 1013, 44

L. R. A. (N.S.) 156. Along the same line of reasoning, other courts

uphold these contracts without passing upon the corporation's right to

purchase its own stock. Lumber Co. v. Telephone Co., (1904) 127 la. 350,

101 N. W. 742, 109 A. S. R. 387, 69 L. R. A. 968; Vent v. Duluth Coffee

& Spice Co., (1896) 64 Minn. 307, 67 N. W. 70.

But when a corporation becomes insolvent, all the courts seem to hold

that the capital stock is a fund for the benefit of the actual creditors and

any private arrangements between the corporation and the stockholders

such as involved in the instant case, will not be enforced, if prejudicial

to the creditors' interest. Mclntyre v. Bement's Sons, (1906) 146 Mich.

74, 109 N. W. 45, 10 Ann. Cas. 143; Olmstcad v. Vance & Jones, (1902)

196 III. 236, 63 N. E. 634. In Minnesota, an employee purchasing stock

in a corporation not engaged in manufacturing would be especially dis

illusioned if the company became insolvent, because of the double liabil

ity imposed upon this class of stock. Minn. Const., Art. 10, sec. 2.

Criminal Law—Constitutionality of Statutes Relating to Of

fenses Committed on Trains or Boats—Trial in County in Which

Offense Committed.—The defendant was convicted of grand larceny for

stealing a watch on a train, under a statute providing that where a crime

is committed on a train, boat, or other public conveyance the accused may

be tried in any county through which the conveyance passes. Held, that

the statute is unconstitutional, in that it violates the constitutional right

of the accused to be tried in the county in which the offense is alleged

tc have been committed. State v. Reese, (Wash.1920) 192 Pac. 934.

This decision is in accord with the apparent weight of authority. State

IX Anderson, (1905) 191 Mo. 134, 90 S. W. 95; People v. Brock, (1907)

149 Mich. 464, 112 N. W. 1116, 119 A. S. R. 684, 9 Ann. Cas. 616 note;

fe R. C. L. 99. See also Craig v. State, (1871) 3 Heisk. (Tenn.) 227. The

opposing view is upheld by People v. Dowling, (1881) 84 N. Y. 478 and

Watt v. People, (1888) 126 111. 9, 18 N. E. 340, 1 L. R. A. 403, the latter

case sustaining the statute on the ground that the constitutional guaranty

of trial by a jury of the county in which the offense is "alleged" to have

been committed permits an allegation and proof not necessarily in accord-

?nce with the actual fact, 7 L. R. A. (N.S.) 673 note; and that any

other construction would grant practical immunity to the criminal in

cases where it cannot be determined in which county the crime was per
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petrated. The court in the instant case, however, under a clause similar

to that in the constitution of Illinois, holds that the offense being alleged

in a particular county, the proof must show that it was actually com

mitted in that county. The Michigan court in People v. Brock, (1907) 149

Mich. 464, 112 N. W. 1116, 119 A. S. R. 684 asserts that possible failure

cf the criminal prosecution cannot deprive the accused of a constitu

tional right.

Minnesota has a statute similar to those under consideration, G. S.

Minn. 1913, sec. 9152, but in the only case which seems to have arisen

under it, State v. Timmcns, (1860) 4 Minn. 325 (241), its constitution

ality was not challenged. It should be noted that in art. 1, sec. 6, of the

Minnesota constitution providing for trial by a jury of the county or dis

trict "wherein the crime shall have been committed," the absence of the

word "alleged" eliminates any question of interpretation such as is pos

sible under the Illinois constitution. But, in State v. Robinson, (1869) 14

Minn. 447 (333), a statute allowing trial in either county of offenses com

mitted within one hundred rods of the dividing line between counties was

held constitutional. And in State v. Miller, (1870) 15 Minn. 344 (277),

a statute which was construed as allowing a change of venue by the

state in criminal actions was upheld. The Minnesota statute seems to

have anticipated and avoided the question by declaring that "The route

traversed by any railway car," etc., "shall be deemed ... to be

criminal districts, . . ." thus conforming, in words at least, with the

constitution.

The object of this constitutional guaranty is to secure to the accused a

trial among his friends and witnesses in the neighborhood where he can

most readily prove his innocence, and as aptly stated in Watt v. People,

(1888) 126 111. 9, 18 N. E. 340, 1 L. R. A. 403, when a person is on train

completely shut off from the communities through which he is rapidly

passing, it is ordinarily a matter of no importance whether he be tried

in one county or another and the right in such a case is at most a tech

nical right of no great value to the accused.

Marriage—Equitable Division of Property Jointly Accumulated

During a Void Marriage.—In an action where a marriage was found

void because the parties were first cousins, the woman having entered the

contract in good faith, Held, that the court had authority to make an

equitable division of the property jointly accumulated by the parties

while they were living together as husband and wife. Krauter v. Krauter,

(Okla.1920) 190 Pac. 1088.

It is a general rule of the common law that when a marriage is void

because incestuous or bigamous or for other reasons, the innocent party

acquires no right to dower, curtesy, or alimony, and that no civil rights

are conferred. Gathings v. Williams, (1845) 27 N. C. 487, 44 Am. Dec.

49, and note ; 2 Bishop, Marriage and Divorce, 5th ed., sec. 690 ; note, 96

A. S. R. 267, 269, 272. Nor has the woman any right at common law

to a share of the property which she helped accumulate during the sup

posed coverture. De France v. Johnston, (1886) 26 Fed. 891, 894; Schmitt

v. Schneider, (1900) 109 Ga. 628, 35 S. E. 145. Under the civil law, how
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ever, a "putative marriage," i.e., one contracted in good faith notwith

standing its legal nullity, produces civil effects and entitles the innocent par

ty to a share in the property. Wright, French Civil Code Annotated sec.

201; Succession of Barry, (18%) 48 La. Ann. 1143; Succession of Benton,

(1901) 106 La. 494, 31 So. 123, 59 L. R. A. 135; note, 68 A. S. R. 375,

378. This doctrine that the innocent woman is entitled to an equitable

division of the property accumlated during the existence of the void

marriage has been quite generally accepted in community property states,

not on the theory that it is strictly community or partnership property,

which presupposes a valid marriage, but on the ground of a quasi-

partnership. Schneider v. Schneider, (Cal.1920) 191 Pac. 533; Coats v.

Coats, (1911) 160 Cal. 671, 118 Pac. 441, 36 L. R. A. (N.S.) 844; Buckley

v. Buckley, (1908) 50 Wash. 213, 96 Pac. 1079, 126 A. S. R. 900; note,

96 A. S. R. 267. In some common-law states the innocent party is pro

tected by statute. Barber v. Barber, (1887) 74 Iowa 301, 37 N. W.

381. Wheeler v. Wheeler, (1890) 76 Wis. 631, 43 N. W. 531. The

instant case is the most recent example of the increasing number of

decisions in common-law states reaching the civil law result, without

the aid of a statute, on the ground of general equity powers. Werner

v. Werner, (1898) 59 Kas. 399, 53 Pac. 127, 41 L. R. A. 349, 68 A. S. R.

372; Donnelly v. Donnelly, (1847) 8 B. Mon. (Ky.) 113; see also Adams

v. Holt, (1913) 214 Mass. 77, 100 N. E. 1088, 32 Ann. Cas. 850.

Mortgages—Liahility of Mortgagor After Sale of Mortgaged Land.

—Defendant gave his note to the plaintiff, the note being secured by a

mortgage on a piece of land. Defendant subsequently sold the land to

one C. who took the land subject to the mortgage. The plaintiff agreed

with C. to extend the time of the mortgage. Plaintiff now seeks to fore

close the mortgage and obtain a deficiency decree against the defendant.

Held, that the defendant was entirely released from any liability on the

mortgage. Baum v. Crew, (Cal.1920) 192 Pac. 531.

Where the grantee of the mortgaged land assumes the payment of the

mortgage, it has been held that the relation of principal and surety is

thereby created between the grantee and the grantor of the land, and an

extension of time to the grantee by the mortgagee, releases the original

mortgagor from liability. Union Mutual Life Ins. Co. v. Hanford, ( 1892)

143 U. S. 187, 12 S. C. R. 437, 36 L. Ed. 118. Extending this doctrine a

step further some courts have held that where the grantee merely takes

the land subject to the mortgage, the land becomes the principal debtor

and the grantor or original mortgagor the surety. Murray v. Marshall,

(1884) 94 N. Y. 611; Trovers v. Dorr, (1895) 60 Minn. 173. 62 N. W.

269. This latter view seems to rest on the equitable right of subroga

tion which the grantor has, i.e. to be reimbursed out of the proceeds of

the land, rather than on any strict surety relationship. North End Sav

ings Bank v. Snow, (1908) 197 Mass. 339, 83 N. E. 1099, 125 A. S. R. 368;

Bunnell v. Carter, (1896) 14 Utah 100, 46 Pac. 755. For this reason the

courts generally hold that the original mortgagor is surety only to the

extent of the value of the land at the time the note became due. Feigen-

baum v. Hizsnay, (1919) 175 N. Y. S. 223: Simc v. Lewis, (1910) 112
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Minn. 403, 128 N. W. 468. The New York court in denning the liability

of the mortgagor in this regard says : "It must be steadily remembered

that he can only be discharged so far as he is surety; that he holds that

position only up to the value of the land : and beyond that is still prin

cipal debtor without any remaining equities." Murray v. Marshall, (1884)

94 N. Y. 611, 617. The instant case seems to be alone in holding that

the original mortgagor is entirely released regardless of the value of the-

land ; and one court has even taken the position that where the grantee

takes the land only subject to the mortgage, the relation of principal and

surety does not exist in any form. Chilton v. Brooks, (1890) 72 Md. 554,

20 Atl. 125.

Municipal Corporations—Paving Bonds—Referendum.—Chapter 65,

Minnesota Session Laws, 1919, provides that the governing body of a city

of the fourth class, i.e., a city or village of less than 10,000, may pave the

streets and issue bonds to pay for the same without submitting the ques

tion to vote of the electors. The act provided that it should not modify

or repeal the provisions of any home rule charter, but gave the govern

ing bodies of such home rule cities the option to come under the pro

visions of this act. Warren, a city of the fourth class having a home

rule charter, enacted an ordinance electing to come under the provisions

of the act. Plaintiff a taxpayer seeks to enjoin the paving and the issu

ance of the bonds. Held, that the act was unconstitutional in regard to

cities having a home rule charter, because the law was not uniform in its

operation, because it would only go into effect in those cities which

adopted it. Lodoen v. City of Warren, (Minn.1920) 178 N. W. 741.

The effect of this decision is to restrict the operation of the act to

cities of the fourth class not having a home rule charter. As to them

the act was held constitutional in the recent case of Pike v. City of Mar

shall, (Minn.1920) 178 N. W. 1106. The rulings of these two cases would

seem to be an added incentive to non-home-rule cities to adopt home

rule charters in order that the electorate may retain control of the bond

issues.

A more serious question involved is that in regard to optional munici

pal legislation, the Minnesota court holding that a general law is invalid

which becomes operative only in those cities which adopt it. Contra,

Adams v. City of Beloit, (1900) 105 Wis. 362, 81 N. W. 869, 47 L. R. A.

441; Eckerson v. City of Des Moines, (1908) 137 Iowa 452, 115 N. W.

177; Cole v. Dorr, (1909) 80 Kan. 251, 101 Pac. 1016, 22 L. R. A. (N.S.)

534. See also State v. Cop eland, (1896) 66 Minn. 315, 69 N. W. 27, 34 L.

R. A. 777, 61 A. S. R. 410. The reasoning of the Minnesota court is,

that a law which one city is permitted to adopt and another not to adopt,

is in effect a special law, not operating with uniformity upon all mem

bers of the class to which it purports to apply. This reasoning if carried

to its full length would invalidate a fair share of the municipal legisla

tion of the state, and particularly it would seem to invalidate chap. 358.

Minn. Laws, 1917 providing for the city manager plan of city government

for cities of the fourth class, sec. 2 of which provides : "This act shall

apply to all cities of the fourth class, but it shall not be in force in any
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such city until its adoption by the electors as hereinafter provided." The

rule of the instant case would not invalidate the adoption of home rule

charters which are authorized by art. 4, sec. 336, of the constitution of

Minnesota. Some of the most beneficial forms of city government such

as the commission form have in a large measure owed their rapid growth

to this form of optional legislation, but in Minnesota this form of legis

lation seems now restricted to very narrow limits.

Municipal Corporations—Ordinances—Street Meetings.—A city or

dinance prohibited the holding of street meetings without first obtaining

a permit from the mayor or the majority of the council. The defendant

was convicted of holding a meeting without a permit. Held, that the ordi

nance was void for unreasonableness. Anderson v. Tedford, Town Mar

shal, (Fla.1920) 85 So. 673.

Courts have declared ordinances void for unreasonableness upon two

distinct grounds. First, where the ordinance is passed under an express

grant of power from the legislature and is declared void as unreasonable,

it means that it is conflict with the state or federal constitution. If the

ordinance is within the express grant of power the courts will not inter

fere merely because the ordinance is unwise or imprudent. Second, where

an ordinance is passed by virtue of a general or implied grant, and is

declared void for unreasonableness, it means the ordinance is ultra vires.

2 McQuillan, Municipal Corporations, sec. 724 et seq. In the latter case,

however, the ordinance might be unconstitutional as well as ultra vires.

Ordinances similar to the one in the instant case are ultra vires when they

are so clearly arbitrary, oppressive, or partial that it could not have been

v/thin the intention of the legislature to grant the power. Mayor of Balti

more v. Radecke, (1878) 49 Md. 217, 33 Am. Rep. 238. In the instant

case, the ordinance was declared void upon this ground, the court holding

that the implied power granted to the city included only the right to pro

hibit such street meetings as would create a public disturbance or obstruct

the traffic, and not the right to vest in any officer such arbitrary and un

controlled discretion, in the matter of restraining the holding of what

may be peaceful meetings which do not obstruct the traffic.

The conclusion courts reach in cases of this character seems to be

somewhat influenced by their attitude towards street meetings. The court

in the instant case regarded them as being prima facie peaceful and law

ful, while the New York court, regarding them as disorderly in nature,

sustained a similar ordinance. City of Buffalo v. Till, (1920) 182 N. Y.

S. 418. Several courts have upheld ordinances similar to the one in the

instant case on the theory that there had been an express grant of power.

Love v. Judge of Recorder's Court, (1901) 128 Mich. 545, 87 N. W. 785,

55 L. R. A. 618; Fitts v. City of Atlanta, (1904) 121 Ga. 567,49 S. W.

793, 67 L. R. A. 803, 104 A. S. R. 167; Commonwealth v. Davis, (1894) 162

Mass. 510, 39 N. E. 113, 26 L. R. A. 712, 44 A. S. R. 389.

Practice and Procedure—New Trial—Errors of Law Occurring at

Trial.—The defendant, who had been convicted of assault and battery, al
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leged an error in the ruling of the court on his challenge to a juror and

moved for a new trial under the code provision authorizing a new trial

for "errors of law occurring at trial." Held, that an error in the ruling

on a challenge to a juror is not one occurring at the "trial," since the

trial does not begin until the jury is impaneled and sworn, so the de

fendant's motion was properly denied. Bush v. State, (Ind. 1920) 128 N.

E. 443.

The Indiana code provisions in regard to new trials are similar to

those found in the other code states. G. S. Minn. 1913, sec. 7828 (6). The

ouestion raised by the instant case becomes of importance in regard to

motions for change of venue, removal to the federal courts, and in regard

to the presence of the accused,—in short, wherever the phrase "before"

or "at trial" appears, it becomes necessary to know at what stage of the

proceedings the "trial" commences. The court in the instant case follows

Hunnel v. State, (1882) 86 Ind. 431, and is supported by State v. Kent,

(1896) 5 N. D. 516, 67 N. W. 1052, 35 L. R. A. 518; State v. Jackman,

(1909) 31 Nev. 511, 104 Pac. 13; See 8 Words & Phrases 1st. Series p.

7099. In opposition to the rule of the instant case are the holdings of

the Minnesota court to the effect that the trial commences when the case

is called and the jury summoned, even though the jury has not been

sworn. St. Anthony Falls Water-Power Co. v. King, etc., Co., (1876)

23 Minn. 186, 23 Am. Rep. 682; Lueck v, St. Paul, etc., Ry. Co., (1894)

57 Minn. 30, 58 N. W. 821. This more liberal definition of the word

"trial" is supported by Palmer v. State, 42 Oh. St. 596; Anglo-American

Provision Co. v. Evans, 34 Neb. 44, 51 N. W. 310, State il. Johnson, (1910)

24 S. D. 590, 124 N. W. 847. Hopt v. Utah, (1884) 110 U. S. 574, 4 S.

C. R. 202, 28 L. \IA. 262. In the latter case, under a statute requiring

the presence of the defendant "at the trial," the court holds that since

the statute aims to prevent the taking of any important steps in the

absence of the accused, and since the selection of the jury is of vital

importance to the accused, the trial commences at least from the time

when the work of impaneling the jury begins.

It should be noted that the generally accepted principle that in criminal

cases jeopardy does not attach until the jury is impaneled and sworn,

does not determine the time at which the trial commences, Cafles v.

State, (1909) 3 Okl. Cr. Rep. 11, 104 Pac. 493, since legal jeopardy

is strictly defined as arising when a person is put on trial and a jury

has been impaneled and sworn. 8 R. C. L. 138; State v. Sommers, (1895)

60 Minn. 90, 61 N. W. 907.

The difficulties arising from the conflicting views held as to when

the trial commences, as exemplified by the instant case, may be avoided

by basing the motion for a new trial not upon "errors of law occurring

at trial" but upon the broader ground offered by clause 1 of the Minnesota

and Indiana statutes, granting a new trial for "irregularities in the pro

ceedings of the court, etc." G. S. Minn. 1913, sec. 7828 (1).

Public Service Corporations—Giving of Credit as a Discrimina

tion.—The relator, a public service corporation, extended credit to some

of its patrons, but refused to extend it to the Postal Telegraph Com



154 MINNESOTA LAW REVIEW

pany. The New York Public Service Commission having statutory au

thority to prevent unjust discrimination issued an order requiring the

relator to extend credit to the Postal Telegraph Company. Held, that

the giving of credit was a matter of administrative policy in the control

of the relator and was not improper discrimination. People ex rel.

Western Union Tel. Co. v. Public Service Commission, (Postal Tel.

Co.. Intervcnor) (N. V. 1920) 183 N. Y. 659.

The question as to whether a public service corporation can extend

credit to some of its patrons and refuse it to others similarly situated

has arisen most frequently in regard to common carriers. Generally at

common law, arbitrarily withholding credit from some and extending it

to others was not forbidden. Russell v. Miller, (1910) 98 Miss. 185, 53

So. 495. It was not in violation of Section 3 of the Interstate Com

merce Act prohibiting "undue and unreasonable preference.'* Gamble-

Robinson Co. v. Chicago etc. Co., (1909) 168 Fed. 161, 94 C. C. A. 217,

21 L. R. A. (N.S.) 982. But later, under the Elkins Act, 32 Stat. 847,

Comp. Stat. 8597, which prohibits the giving or receiving of any dis

crimination in respect to the transportation of any property, it was held

that extending credit to some and not to others was an unlawful dis

crimination. United States v. Hocking Valley Ry. Co., (1911) 194

Fed. 234, affd. in 210 Fed. 735, 127 C. C. A. 297. G. S. Minn. 1913, sec.

4332 prohibits common carriers from making or giving any "unequal

or unreasonable preference or advantage," but the question in regard

to credit as a discrimination does not seem to have been passed on.

Other state courts under similar provisions have held that such prac

tice amounts to unlawful discrimination. Adams Express Co. v. State,

(1903) 161 Ind. 328, 67 N. E. 1033. Wadley Southern Ry. Co. v. Geor

gia, (1912) 137 Ga. 497, 73 S. E. 741, affd. in (1915) 235 U. S. 651, 35

Sup. Ct. Rep. 214.

Torts—Negligence—Degree of Care Owed to a Prune Fireman

by the Owner of the Premises.—The defendant brewing company had

built upon its premises a paved driveway which led to stable in the

rear. Back 150 feet an unguarded coal hole ran half way across the

pavement. A fire broke out on the premises at night and the plain

tiff, a fireman, in answering the alarm, fell into the hole and sustained

injuries for which he now sues. Held, that the plaintiff could recover,

for he was more than a bare licensee. The defendant owed him the

duty of reasonable care. Meiers v. Koch Brewing Co., (N. Y. 1920)

127 N. E. 491.

The instant case is contra to the great weight of authority, which

holds that in absence of statute, a fireman in entering upon the prem

ises in discharge of his duty is a mere licensee. New Omaha Light Co.

v. Anderson, (1905) 73 Neb. 84, 102 N. W. 89; Lunt v. Post Printing

& Pub. Co., (1910) 48 Colo. 316, 110 Pac. 203, 30 L. R. A. (N.S.) 60;

Hamilton v. Minneapolis Desk Co., (1899) 78 Minn. 3, 80 N. W. 693.

The only duty owed a fireman by the owner of the premises is not

wilfully to injure him or knowingly let him run into' hidden peril.

Bcehler v. Daniels, Cornell & Co., (1894) 18 R. I. 563, 29 Atl. 6. The
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majority view rests upon the theory that a fireman answers a fire

alarm in a public and not a private capacity; that the law creates the

right and imposes the duty to enter. He is therefore not an invitee

of the owner of the premises, even though the owner himself has turned

in the alarm. Lunt v. Post Printing 3- Pub. Co., (1910) 48 Colo. 316,

110 Pac. 203, 30 L. R. A. (N.S.) 60.

The court in the instant case does not clearly defme the status of a

fireman who enters the premises in performance of his duty. It de

clines to base its decision upon the theory that the plaintiff was an in

vitee, and it also states that he was not a licensee or trespasser. How

ever, the court held that the defendant property owner owed the plain

tiff the duty of reasonable care, which is the same degree of care owed

to an invitee. Calvert v. Springfield Light Co., (1907) 231 111. 290, 83

N. E. 184, 14 L. R. A. (N.S.) 782. So it would seem that the plain

tiff's status closely approximates that of an invitee. Other courts have

also found difficulty in determining the exact status of a fireman or

policeman coming on the premises. The Tennessee court in the case of

a policeman termed him a "quasi-licensee," Burroughs Adding Machine

Co. v. Fryar, (1915) 132 Tenn. 612, 179 S. W. 127, L. R. A. 1916B 791.

It would almost seem that under the circumstances of the instant,

case the plaintiff might have recovered even as a licensee, on the ground

that leaving a coal hole uncovered at night in an open driveway con

stitutes a hidden pit-fall.

Trover and Replevin—Title to Things Severed From Real Estate

by Adverse Possessor—In an action by one mining company against

another, the defendant mining company being in adverse possession

of the realty under a bona fide claim of title, Held, that the thing severed

becomes the defendant's property so that the owner of the land cannot

maintain trover therefor but must resort to his remedy for possession.

Arizona Commercial Mining Co. v. Iron Cap Copper Co., (Mass. 1920)

128 N. E. 4.

It is generally held that trover and replevin cannot be maintained

for things severed from the realty in bona fide adverse possession dur

ing such adverse possession. Anderson v. Hapler, (1864) 34 111. 436,

85 Am. Dec. 318; Mather v. Trinity Church, (1817), 3 Serg. & R. (Pa.)

509, 8 Am. Dec. 663, for the reason that title cannot be tried directly

in a transitory action. Washburn v. Cutter, (1871) 17 Minn. 361 (335) ;

note 69 L. R. A. 732. However, what the state of the title to the

specific chattel is after the disseisee has recovered in ejectment is a

question that has given rise to conflicting opinions. The majority view

is that the disseisee has no right to the thing that was severed during

the disseisin, but that the title is indefeasibly in the disseisor. This

doctrine has been applied (a) frequently to crops, fructus industriales,

Brothers v. Hurdle, (1849) 32 N. C. 490, 51 Am. Dec. 400; Nash v.

Sullivan, (1884) 32 Minn. 189, 20 N. W. 144; note L. R. A. 1918A

550, (b) to timber, fructus naturales, Harrison v. Hoff, (1889) 102 N.

C 126, 9 S. E. 638; King v. Baker, (1855) 25 Pa. St. 186, (c) to ore,

Lehigh Zinc and Iron Co. v. N. J. Zinc and Iron Co., (1893) 55 N.
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T. L. 350, 357. 26 Atl. 920. This result is reached in two ways: (1) by

implication, that from time immemorial the disseisee's sole remedy after

ejectment has been for damages by way of mesne profits and that con

sequently he never had a right to the specific chattel. Beihea v. Jcffrcs,

(1916) 126 Ark. 194, 189 S. W. 666, L. R. A. 1918A 549; Powell v.

Smith, (1833) 2 Watts (Pa.) 126; (2) that great practical mischief

would ensue if the disseisee on regaining possession could bring nu

merous actions of trover or replevin against the disseisor and everyone

who has bought a bushel of corn or a load of wood from him, in this

country where there are no markets overt. It follows from the fore

going reasoning, therefore, that a bona fide purchaser gets an inde

feasible title. Johnston v. Fish, (1895) 105 Cal. 420, 38 Pac. 979, 45 A.

S. R. 53. The minority opinion, on the other hand, is that the disseisee,

after revesting himself of possession, is, by virtue of the doctrine of

relation, the owner of the chattels severed during the disseisin, and that

he can recover in trover or replevin against the disseisor, Wilson v.

Hoffman, (1892) 93 Mich. 72. 52 X. VV. 1037; Morgan v. Varick, (1832)

8 Wend. (X.Y.) 587; Rcucll v. Klein, (1873) 44 Ind. 290, 15 Am.

Rep. 235, and against a bona fide purchaser. Alliance Trust Co. v.

Nc'ttleton Hardwood Co.. (1896) 74 Miss. 584. 21 So. 396. Although

r. distinction between the rules applicable to crops on one hand, and

to trees and grass on the other has been denied, Liford's Case,

(1603) 11 Coke 46, 51, nevertheless some cases make a discrimination,

holding the title to fructus industrialcs to be in the disseisor by acces

sion, but of fructus naturalcs to be in the disseisee. Lindsay v. Winona

& St. P. R. Co., (1882) 29 Minn. 411, 13 X. W. 191, 43 Am. Rep. 228;

note L. R. A. 1918A 550, 557.

Wills—Life Estate of Widow in Homestead—In her tance Tax.—

The testator, after bequests of one dollar to each of his three children,

devised all the residue of his estate to his wife. The only real property

of which he died seized was the homestead. The will was admitted to

probate and thirteen months- thereafter the probate court upon petition

by the widow set apart the homestead for and during her natural life.

In determining the value of the estate subject to the inheritance tax, G

S Minn. 1913, sec. 2271, the probate court deducted the value of the

life estate so set aside. Held, the life estate of the widow in the home

stead is not subject to the inheritance tax even though she takes a

fee title thereto by the will of her husband, hi re Murphy's Estate.

(Minn. 1920) 179 X. W. 728. Sec also Randolph v. Craig, (1920) 267

Fed. 993.

The personal property allowances to the family of the deceased under

G. S. Minn. 1913, sec. 7243 are, by sec. 7308, not to be treated as assets

in the hands of the executor or administrator, hence are not subject to

distribution under the will or intestate statutes. Stromberg v. Strombcrg,

(1912) 119 Minn. 325. 138 X. W. 428. and hence are exempt from the

transfer tax, Statc ex rcl. Pettit v. Probate Court of Hennepin County,

(1917) 137 Minn. 238, 163 X. W. 285, see Xote. 2 Minnesota Law Re-

v.ew 377. In tin- opinion of the majority of the court in the install;
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case the life estate of the surviving spouse in the homestead bemg placed

in a similar position by the latter statute is also exempt. In the dis

senting opinion, which also relies upon the statutory interpretation laid down

in the Pettit case, it is said that this statute is merely procedural and that

since the widow, by virtue of the will, received the fee, whereas otherwise

the remainder in fee would have gone to their children, the whole estate

is an inheritance and should stand with the statutory one-third interest

of a surviving spouse in lands other than homestead, held subject to the

transfer tax in the Pcllit case. It is clear that the statute, G. S. Minn.

1913, secs. 7307, 7308, is procedural in the sense that the order of the

court merely segregates from the other property of the deceased the

homestead of the widow which vested immediately on the death of the

husband, Nordlund v. Dahlgren, (1915) 130 Minn. 462, 153 N. W. 876;

Kux v. Adam, (1919) 143 Minn. 35, 172 N. W. 912; but the further

contention of the dissenting opinion that, under the conditions in the

instant case, the whole estate is a taxable inheritance, would seem to be

answered by the reasoning of the court in the Pettit case that to hold

that the tax was designed to be imposed where the widow took the life

estate by will and not where the will is renounced, or where there is no

will, would lead to an unjust and inequitable imposition of the tax. The

effect of the instant decision is that, in regard to the inheritance tax, it

is immaterial whether the life estate in the homestead, as distinguished

from the remainder in fee, passes to the widow by statute or by will

cither alone or as part of the greater estate, it is exempt in either case.

Witnesses—Communications Between Physician and Patient—

Waiver of Privilege by Beneficiaries and Personal Representatives.—

Plaintiff sued as beneficiary under an accident policy issued to her de

ceased husband. There was no testimony to establish an accident within

the terms of the .policy, except that of a physician whom the insured con

sulted in a professional capacity. A state statute declared such communi

cation privileged. Held, the privilege can not be waived by the beneficiary

and such testimony offered was incompetent. Maine v. Maryland Casualty

Co., (Wis. 1920) 178 N. W. 749.

The Wisconsin statute has no express provision for the waiver of the

privilege conferred upon communications to a physician. Statutes 1919,

sec. 4075. However, it is well settled in Wisconsin that the privilege is for

the benefit of the patient and may be waived by him. McGinty v. Broth

erhood of Railway Trainmen, (1917) 166 Wis. 83, 164 N. W. 249. But

this court has refused to go one step forward and confer upon others

after the death of the patient, the right of waiver.

This holding seems contra to the weight of authority. Other courts,

under similar statutes, hold almost uniformly that the privilege may be

waived by the beneficiaries under insurance policies and by personal rep

resentatives. The statute is construed liberally as being for the benefit of

the patient and not an instrument to be used by the defendant in defeat

ing the plaintiff's rights. It is not allowed to act as a two-edged sword

in promoting palpable injustice. Waiver by beneficiaries allowed: Olson

v. Court of Honor, (1907), 100 Minn. 117, 110 N. W. 374, 8 L. R. A. (N.
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S.) 521, 117 A. S. R. 676, 10 Ann. Cas. 622; National Annuity Ass'n v.

McCall, (1912) 103 Ark. 201, 146 S. W. 125, 48 L. R. A. (N.S.) 418.

Waiver by personal representatives: Bruington v. Wagoner, (1917), 100

Kan. 10, 164 Pac. 1057; Grieve v. Howard, (Utah 1919) 180 Pac. 423. The

waiver need not be specifically expressed, but certain actions of the par

ties may constitute the waiver ; as an administrator calling other wit

nesses than physicians to testify to the nature of the deceased's injuries.

Moreno v. New Guadalupe Mining Co., (1917) 35 Cal. App. 744, 170 Pac.

1088.

BOOK REVIEW

International Law. By Roland R. Foulke, Philadelphia. The John

C. Winston Co., 1920. 2 vols. Pp. 1000, CLXXVI. Price $15.00.

The purpose of the writer of these two well-bound and well-printed

volumes is set forth in the preface: "to clear away some of the many

obscurities and misconceptions which pervade the subject of international

law . . . ;" likewise his point of departure : that international law

is not capable of being popularized and requires interpretation by an

expert who has not "let his heart run away with his head."

The treatise is in three parts : Preliminary, Substantive International

Law and Remedial International Law. In the first part the chapters are

entitled : Definition and Nature of Law, Facts of International Life and

Definition and Nature of International Law ; in the second part the

titles are : Intercourse, Territory, Open Sea, Branches and Maritime

Belt, Treaties, Independent States and Aliens and State Conflicts; in the

last part are treated Redress for Damage, War, Neutrality, Conduct

of Hostilities, Property in War, Public Property in War, Private Prop-

city in War (2 chapters), and Private Individuals in War.

The author points out that "human conduct revolves around inter

ests," that a man's conduct is largely dictated by his interests, both sel

fish and altruistic, and that when his interests are threatened, he uses

not only his own ingenuity but the aid of the community in its non-politi

cal aspects and, if possible, the force of the state to which he belongs

to protect them. Conversely he is restrained from attacking the interests

of others by his own ethical ideals or by the ideals of the community or

by his fear of the police. From these considerations the author deduces

that law is not simply the "power of the state in determining conduct,"

but "the jural conception of human conduct as influenced by external

factors other than forces of nature" (I, 45-46). Thus the exertion of

the power of the state "is independent of and has no connection with it

[law] and it is not a necessary element in law but an element which

may or may not be present" (I, 48). Furthermore "it is believed [by

Mr. Foulke] that it is entirely possible to discuss any branch of law

. . . without using the word 'right'" (I, 54).

Mr. Foulke parallels state interests in the international community

with those of the individual in the state and names "self-interest, in

herent prejudice, international public opinion, custom and pressure from

one or more other stales" as the international factors of conduct, ex

cluding "the principles of ethics" from his list "as they are so often
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overcome by the other factors that they are of little practical import

ance" (I, 172-173). "International law is . . . the conception in

terms of order of the conduct of independent states as determined by in

ternal and external factors, which external factors exclude the forces

of nature and superior political power" (I, 173). International law is,

therefore law, though it lacks the sanction which supports municipal law.

The idea of rights is discarded, without reference .to authority, as being

involved in an "unspeakable quagmire of ambiguities" (I, 175). For it

the author substitutes the ideas of interests and of powers. He admits

that there is "considerable discussion in the books," on the relation be

tween international law and municipal law but asserts that "it is perfectly

obvious upon reflection that . . . in no sense can it be said that

international law is a part of municipal law, or vice versa" (I, 178). In

reaching this "perfectly obvious" conclusion Mr. Foulke makes no at

tempt to discuss the cases on the subject, a damaging defect which finds

frequent duplication in his treatise. When cases are referred to it is

likely to be simply by citation. The author is unwarrantably dogmatic.

He mentions "the writers" frequently without discrimination between

them and usually in a derogatory tone.

States, according to Mr. Foulke, are the subjects of the "international

factors" of conduct. They, rather than individuals, are also the objects

of those factors (I, 152-3). They do not require a definite territory

(I, 128) ; sovereignty being an ambiguous word is discarded (I, 69) ;

"Monarchies are generally referred to in the feminine, and republics in

the neuter gender" (I, 130).

In his treatment of substantive and remedial international law the

author follows in the main the lines laid down by the accepted au

thorities. Certain discrepancies and omissions may be noted. He holds

that the receiving state has "absolute power" over envoys (I, 221); he

omits any discussion of consuls ; he makes no use of Satow's recent

work: Diplomatic Practice; he discards, in a brief paragraph the con

ception of extraterritoriality (I, 286), he gives a list of references, largely

fiom the American Journal of International Law and none of them later

than 1913, on aerial jurisdiction but makes no effort to digest any part

or them nor to draw any conclusions respecting this most interesting

subject from practice during the Great War (I, 288) ; his statement that

"where a bed of a river belongs to two states ... an island on

one side of the channel belongs to the state owning the other side"

(I, p. 300) is probably a slip of the pen; he overlooks U. S. v. Rodgers

(150 U. S. 249) in defining the high or open sea as "the great body of

salt water which covers the greater part of the surface of the earth"

(I, 393) ; any private individual "who assumes to go forth on the bosom

of the sea on his own footing," whether animo furandi or not, "is a

pirate" (I, 393) ; he rejects any distinction between legal and political

difficulties in the "international world" (II, 125) ; discards the words

retorsion, reprisal and retaliation (II, 126) ; asserts that the "necessity

of a declaration of war has disappeared" (II, 147) ; does not discuss the

effects of breaking off diplomatic relations; states that militia . . .

are an evolution of modern democracy" (II, 270) ; regards the conver

sion of merchant ships at sea as analogous to the conversion of civilians
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into soldiers and equally legitimate (II, 271) ; thinks that, the object of

war being annihilation (II, 160), the use of poison gas and flames is

likely to increase and holds that "the international lawyer can really

say nothing upon the question of the implements of war . . . the

question after all is what will be found to be most efficient for the

purpose in view" (II, 272) ; and rejects angary as an unnecessary phrase

used to describe what is really a branch of the power of eminent

domain (II, 339).

Mr. Foulke's English style is not always marked either by clearness

or correctness. On page 40 of the first volume we read : "The political

power of the state determines conduct in several ways, which will be

through the exercise of the several branches of executive, judicial or

legislative organs of the government." On page 81 of Volume II oc

curs: "The attempt is made to justify the acts of interference on various

grounds all of which may be reduced to the simple formula we have

already stated, and pointed out the ambiguity in the application of."

He is impatient of distinctions as made by "the writers" but very fond

of prima facie categories of his own devismg, e. g. : "My interest in an

object may be affected by (A) a change in my attitude toward the ob

ject, (B) a change in the object itself, (C) the action of some outside

agency" (I, 31) ; again "There are two cases where a public ship of

state will interfere with the public or private ships of another state

for the purpose of self-preservation: (A) in time of war; (B) in time

of peace (I, 366). The reader often has an impression that had Mr.

Foulke himself made greater use of his lengthy footnotes his discussion

would have been broadened, though still lacking in attention to conti

nental authorities. Especially surprising is the almost negligible use made

of the different aspects of practice during the recent war and in the

peace conference.

Mr. Foulke is most at home and his work of most value in those

parts such as Territory and Redress for Damage where useful analogies

may be drawn between private law and international law. He has col

lected a mass of statistics, his footnotes often providing several entire

pages of valuable historical data.

Nearly forty pages are given at the end of the second volume to a

"Table of International Persons," giving in outline the histories of

state lives so often needed by the student of international law. Every

chapter is adequately summarized, as is the entire work. There is no

separate list of cases cited but the index is full and is printed entire in

each volume.

The reviewer cannot agree with the announcement of the publishers

that there is "nothing in any language to compare with this work." Its

value is seriously impaired by the author's arbitrary definitions and re-

jictions, by his preference for his own logic over the authority of well-

established precedents, by his over-emphasis of so-called realities, and

by the abstractness and vagueness found on many pages. The task which

the author set himself remains to be done.

Harold Scorr Quigley.

University of Minnesota.



MINNESOTA

LAW REVIEW

VOL. V FEBRUARY, 1921 No. 3

COURTS OF DOMESTIC RELATIONS

By Edward F. Waite.*

IN presenting this article, the writer must in fairness to the

readers of the Minnesota Law Review and himself dis

claim such preparation as he would ordinarily wish to make

before going into print. The subject is of local timeliness and

the editors cannot quickly lay hands on anybody who has given

it thorough study.

Courts of domestic relations, or family courts, as they are

coming to be called, are among the newest of the specialized

courts with which we have been experimenting in the United

States during the last twenty years. Not only by reason of their

novelty, but because they differ among themselves in organiza

tion and jurisdiction, they have not yet come to be generally

understood. This is illustrated by recent occurrences in our

own state. For several years our social workers, who are usually

the first to be interested in new attempts to relate the state's au

thority to social maladjustments, have been quietly discussing this

subject and wondering when the widening circle of propaganda

in favor of the family court would reach Minnesota. When the

State Conference of Social Work met in Minneapolis last Octo

ber it was rumored that there probably would be submitted to

the incoming legislature a bill for the establishment of a court

of domestic relations. Not for the purpose of promoting such

legislation, but rather in order to forestall a possibly premature

and ill-considered measure, a committee was appointed to study

"Judge of district court, Minneapolis, with juvenile assignment since

1911. At his own request Judge Waite will soon be permanently relieved

of juvenile court work.
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the whole question and report to the conference in the fall of

1921. About the same time a committee of the Hennepin

County Bar Association took up the subject for investigation,

and certain progressive organizations of women, eager for im

provement of the conditions of family life, made the family

court a plank in their legislative programs. Presently there ap

peared in a local paper an interview with a member of the dis

trict bench favoring, under the name of a court of domestic rela

tions, the specialization of the divorce court, with appropriate

organization to protect the interests of the public. At once there

was a tempest in the professional teapot. Lawyers rose in pro

test against interference with the established order, and a meet

ing of the Bar Association, called to discuss the general scheme

of the family court, became a lively forum for debating pro and

con the propriety of raising barriers against easy divorce.

Marriage being the fundamental domestic relation, it might

well be expected that a court which by its name professes to

deal with such relations would have jurisdiction of the dissolu

tion and annulment of marriage ; and yet there is but a single

state (Ohio) where such courts have been given divorce juris

diction. One may desire more efficient handling of divorce mat

ters, and to that end may favor judicial specialization in that

field, and yet not be interested in the development of courts of

domestic relations like those now functioning ; and one may covet

for the large cities of Minnesota the sort of judicial organiza

tion which in a dozen other states goes under this name, with

out being willing to give it authority in cases of divorce. There

fore, let us clear up our terminology by at least finding out what

courts of domestic relations really are.

One need not be a profound student of affairs to have ob

served that in the last quarter century the emphasis of public

opinion as expressed in statutes and decisions of the courts has

made a notable shift away from preservation of the rights of

private property as the chief object of the law, and toward

securing and safeguarding the welfare of people,—people as

individuals and as grouped in the community. This process of

humanizing and socializing the law and its administration has

gone on more rapidly in substantive than in adjective law, prob

ably because the influence of the conservative legal profession

has been most effective in the field of procedure. But beginning

with the juvenile court in 1899 one am trace the process of
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socialization in the latter field, expressing itself in the wide and

rapid spread of juvenile courts and the development of courts

of conciliation and small claims, morals courts, traffic courts, and

courts of domestic relations; in quasi judicial instrumentalities,

such as rate commissions,1 industrial accident commissions, min

imum wage commissions, the so-called "court of industrial

relations" in Kansas ; and in agencies for securing justice for

the poor, such as legal aid bureaus, private and municipal, and

the public defender, and in the increasing use by criminal courts

of scientific aids and organized probation. The court of domestic

relations is a product of this tendency. Its genesis is not ob

scure nor its growth difficult to follow.

The basic ideas of the juvenile court are not new; they are

as old as chancer}-. The new things that happened in Chicago

in 1899 were the working out of these ideas to their logical con

clusions as legal concepts, and the creation of an agency to

make them effective; that is, an organized and socialized piece

of judicial machinery. The child in need of the guardianship of

the state, whether dependent, neglected or delinquent, was cared

for in a single court instead of several, as before, with adequate

administrative aid at its command. The next steps were taken

in Colorado a few years later, when the juvenile court was em

powered to deal with parents and others responsible for condi

tions that brought children into court. These "contributory de

linquency and dependency" laws spread rapidly to other states,

until now practically every juvenile court has this cognate juris

diction, except when barred by constitutional provisions. The

natural way in which this sort of court came gradually to be

clothed with added functions is seen in the history of the juve

nile court of Indianapolis.

"It was organized in 1903 and dealt with juvenile delinquents,

truants and neglected children on petition of the board of guard

ians; in 1905 it assumed jurisdiction over contributory delin

quency cases ; in 1907 it was empowered to consider cases against

parents for abandonment, non-support and neglect; to take chil

dren away from vicious parents, and if parents were separated,

to decide which one should have custody of the child ; finally it

was given charge of homeless, abandoned and destitute children.

In 1911 the court changed its name to the Marion County juve

nile and domestic relations court because it had been dealing with

1 It is not forgotten that rate commissions long antedated 1899, and

that in their origin at least, they were mere business expedients, untinc-

tured with any purpose to "socialize" law.
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every variety of case handled in a domestic relations court except

divorce, alimony and closely allied cases."2

A similar development may be traced in Ohio, New Jersey, Vir

ginia and Oregon.

The first so-called domestic relations courts, however, were

not juvenile courts and most of them are not now. The earliest

was established in Buffalo in 1910, and was a city court of lim

ited jurisdiction, specializing in cases of non-support. Of the

same sort were and still are the domestic relations courts of

Greater New York, (one each in Manhattan, the Bronx and

Brooklyn), Boston and Kansas City. The highly organized mu

nicipal court of Chicago took on a domestic relations branch in

1911 to deal with cases of non-support, illegitimacy and offenses

against children, including abduction and statutory rape. This

has been from the first a popular and efficient court. At a din

ner given in celebration of its first anniversary and attended as a

testimonial to its success by nine hundred of the leading citi

zens of Chicago, Judge Goodnow, who had carried the court

through its first year, stated its demonstrated advantages in terms

which may be summarized as follows :

1. Uniformity of decisions and treatment of offenders; 2.

Removal of women and children from police court environment ;

3. More intelligent understanding and sympathetic treatment of

cases ; 4. Opportunity to discover and check causes of depend

ency and delinquency; 5. Opportunity to make an effort to keq>

the family and home together; 6. Efficiency in dealing with non-

supporting husbands; 7. Facilities for aiding deserving women

and children; 8. Unification of record system; 9. Promptness in

disposing of cases.

A recent statement from Judge Harry A. Fisher, now sitting

in this court, is worth quoting as giving the point of view of

"the man on the job:"

"The advantages of having such a court are in the main the

possibility of establishing a social service department in con

nection with it, which is required to make investigation of cases

and, when possible, to avoid bringing these matters before the

court either by effecting reconciliations or by obtaining volun

tary contributions for the support of the families, and to look

after a proper collection of the money ordered for the support

of wife or child. A separate court for these matters also de

velops expertness on the part of the judge who is assigned to pre

side over it. It separates these cases from the other cases that

2 Mangold, Problems of Child Welfare, 374.
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are usually brought before the criminal branches of the court ;

and, above all, makes it possible to treat these cases from a social

point of view. The proceedings are less formal and the court is

not limited to the trial of bare issues of fact. It is in a position

to call to its aid the numerous private social agencies which exist

in the city and which are able to help solve many domestic prob

lems. In fact, our court has become much more a great social

agency than a court. The judicial power is resorted to only

where coercion is necessary."

The municipal court of Philadelphia (1914) has shared with

that of Chicago the distinction of being especially well organized

and efficient. It has a juvenile branch3 and a domestic relations

branch, but the administrative work for the two branches, in

the way of investigation and supervision, is done through a uni

fied system. Like other domestic relations courts it commands

the service of probation officers and is a remarkably complete

organization, as well as that of medical and psychiatric experts,

such as has been found indispensable to the best work of juve

nile courts. It has jurisdiction in cases of non-support, deser

tion, illegitimacy, habeas corpus involving children, and abandon

ment of parents.

Chapter 296, Laws of Oregon, 1919, established a court of

domestic relations in Multnomah County (Portland) with ex

clusive jurisdiction in cases under the juvenile court laws, adop

tion and commitment of feeble minded, epileptic and "criminally

inclined" persons under nineteen years of age. Concurrent juris

diction with the circuit court in non-support cases was also con

ferred.

The obvious field for the court of domestic relations,—as

suming that it has a legitimate field, and the presumption seems

to be in its favor in view of the foothold it has quickly gained

even in conservative communities,—is the large city. Specializa

tion is one of its essential features, and it is difficult to see how

this can be secured in a rural district. The differences in the

judicial machinery of the states, and sometimes in that of dif

ferent cities in the same state, are so great that no precise analogy

can be found to conditions in the three large cities of Minnesota.

Perhaps the court most nearly like what is now being discussed

in Minnesota is found in Cincinnati, where there is a "division

of domestic relations" in the court of common pleas, a court of

general jurisdiction. In 1913, section 1639 of the General Code

3 In Chicago the juvenile court is a branch of the circuit court.
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of Ohio was amended so as to provide that one of the judges

of the court of common pleas shall be elected under the designa

tion on the ballot of "judge of the court of common pleas, divi

sion of domestic relations;" and that to him shall be assigned all

cases of divorce, alimony, non-support and desertion, together

with all matters arising under the juvenile court act, including

the administration of "mothers' pensions." The court has been

open six years and seems to give general satisfaction. Those who

are interested to inquire into its spirit, methods and results, with

special reference to divorce matters, are referred to the address

of Judge Charles W. Hoffman before the Boston meeting of the

. American Institute of Criminal Law and Criminology.4

Act 186, Laws of Michigan, 1915, provided an elaborate

scheme for the city of Detroit. This measure, which was passed

unanimously by both houses of the legislature, created a domestic

relations branch of the circuit court, with a judge elected under

a special designation, as in Cincinnati. Jurisdiction was given in

divorce and annulment of marriage, non-support, desertion, minor

offenses against children and illegitimacy. This act was declared

unconstitutional in Attorney General v. Lacy,6 chiefly on the

ground that the classification by population, limiting the opera

tion of the act to .Wayne County, was special legislation. Deci

sions of the Minnesota supreme court seem to indicate that a

different conclusion would have been reached in this state.

Constitutional obstacles have prevented the spread of the

new idea in New York beyond the present limits. The legislature

of 1920 proposed an amendment to the constitution providing as

follows :6

"The legislature may establish children's court and courts of

domestic relations, as separate courts or as parts of existing courts

or courts hereafter to be created, and may confer upon them

such jurisdiction as may be necessary for the correction, pro

tection, guardianship and disposition of delinquent, neglected or

dependent minors, and for the punishment and correction of

adults responsible for or contributing to such delinquency, neg

lect or dependency, and to compel the support of a wife, child

or poor relative by persons legally chargeable therewith who

abandon or neglect to support any of them."It will be observed that no divorce jurisdiction is included in

this proposal.

4 Jour, of Crim. Law & Criminology, November, 1919.

5 (1914) 180 Mich. 329, 146 N. W. 871.

l=3 N. Y. Laws 1920, pp. 2521, 2522.
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The social workers' ideal of the family court is set forth in

the report .of a committee of the National Probation Associa

tion, presented in 1917. Judge Hoffman, of the Cincinnati court,

was chairman. The report recommends jurisdiction in—

"(a) Cases of desertion and non-support; (b) Paternity cases,

known also as bastardy cases; (c) All matters arising under acts

pertaining to the juvenile court, known in some states as the

children's court, and all courts however designated in the several

states having within their jurisdiction the care and treatment of

delinquent and dependent children and the prosecution of adults

responsible for such delinquency and dependency; (d) All mat

ters pertaining to adoption and guardianship of the person of chil

dren ; (e) All divorce and alimony matters."

In this grouping there appear to be three underlying ideas : the

interest of the state in the conservation of childhood, the inti

mate interrelation of all justiciable questions involving family

life, and the need for administrative aid in the wise solution of

such questions. Concerning the general scheme Dean Roscoe

Pound, of the Harvard Law School, makes the following dis

criminating comment :

"What seems to me the true dividing line is this : The main

work of the courts is with the economic activities of the commu

nity—in a large sense property and contract. Next to that comes

injuries to personality through the aggression or negligence of

others. In these cases the administration of justice calls for

rules or standards applied according to a settled technique. On

the other hand, in the class of cases belonging to a domestic rela

tions court the technique of application of legal rules has more

of an administrative character. Attempts to deal with these cases

along the lines of property and contract have failed. We have

had to recognize that common sense and experience backed up

by adequate administrative facilities and a staff of social investi

gators, and even, perhaps, a psychological laboratory, are re

quired for a proper administration of justice in this field. This

does not mean that we should make the mistake of setting up

separate courts of hard and fast jurisdiction, but rather that in

our courts of general jurisdiction we should make provision for

specialist judges handling this group of cases as a unit. In the

end it is wasteful for a man whose time is primarily given to

that portion of the administration of justice which has to do with

interests of substance to turn from time to time to fragments

of situations calling for a different sort of treatment, and involv

ing different interests, and endeavor to deal with them through a

different technique. The chances are infinite that he will do

what, by and large, most of our judges have done, namely, apply

the habits and methods of property law and commercial law to

the solution of problems of human conduct."
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Do we need the family court in Minnesota? And if so, in

what form? The reader who desires to answer these questions

for himself should examine somewhat intensively the situation

as it now exists in our large cities. Let us take Minneapolis, with

which the writer is most familiar, accepting the foregoing scheme

as a standard and bearing in mind that the object sought is to in

crease judicial efficiency through specialization and access to

administrative aid.

(a) Desertion and non-support. Desertion is handled in the

district court, often with the aid of unofficial social workers in

preparing the evidence, and with a probation officer to supervise

in the event of stay of sentence. The same is true of non-sup

port in the municipal court. It may well be doubted whether

cases of the latter sort are handled more humanely, wisely or suc

cessfully in any of the courts of domestic relations than in the

municipal court of Minneapolis. In 1919 there were 154 cases.

Reconciliations, still effective at the end of 1920, were brought

about in 24 families, while collections under court orders totaled

$37,481.20. In 1920 the corresponding figures were 152, 26 and

$55,200.26 respectively. In the district court there is no special

ization, the criminal assignment being passed successively to

eight judges, each keeping it two months. In the municipal court

each of three judges has the criminal branch four months dur

ing the year.

(b) Illegitimacy. Establishment of paternity and collections

for support are in the district court, under the criminal assign

ment. Aid in securing evidence, adjusting the mother and mak

ing collections from the father is given by an agent of the County

Child Welfare Hoard. Disposition of the child may be through

an adoption proceeding in the district court, under the "court"

(equity) assignment, or through a dependency proceeding in the

juvenile court. In either case administrative aid is available

from the Child Welfare Board for investigation and supervision.

(c) Juvenile court matters; i.e., delinquency, dependency,

neglect, "contributory" cases against adults, county allowances

("mothers' pensions"). All these go into the juvenile branch of

the district court, under an assignment for not less than one year,

giving opportunity for specialization. There is good administra

tive machinery,—probation officers, investigators of allowances

to mothers, correctional schools and various unofficial co-opera

tive agencies.



COURTS OF DOMESTIC RELATIONS 169

(d) Adoption: in the district court, "court" assignment.7

Guardianship of the person of children : in the probate court

by constitutional provision, except as special custody is author

ized by the juvenile court act.

(e) Divorce and alimony matters. These are disposed of in

the district court, under the "court" assignment, except where

adultery is alleged; then under the "jury" assignment. No ad

ministrative aid is available, and there is no specialization.8

In some of the proposals for family court jurisdiction there

are included other offenses involving the welfare of children be

sides the "contributory" cases noted above. It seems plain to

the writer that felonies, such as "carnal knowledge," have no

proper place in the scheme; but something can be said for the

inclusion of offenses against the "general welfare" policies of the

state involving the morals, education and health of children, such

as violations of child labor and compulsory education laws, fur

nishing forbidden articles to minors and admitting them to for

bidden places. These offenses are for the most part misde

meanors, triable in the municipal court. Aid in child labor cases

from agents of the state bureau of labor and industries, and in

school attendance cases from representatives of the local board

of education, is available, in addition to service from probation

officers.

It will be observed that in practically every class of cases

making up the ideally complete jurisdiction of the family court,

as suggested by Judge Hoffman's committee, except divorce cases,

the aid of a social service organization, official or unofficial, is

already at the disposal of the judge. In many divorce cases,

especially when custody of children is involved, the need for sim

ilar aid is keenly felt, and the propriety of the court's employing

it can be denied only by denying the interest of the public in

suits involving the marriage relation. The idea that the use of

investigators in divorce matters would lead to star chamber meth

ods is not borne out by local experience in other fields. Much

time of the court is wasted, and much expense incurred by people

who can ill afford it, in disputes over alimony. The well known

contrast between the lax enforcement of such payments in the

district court and the efficient methods of collection in the mu-

7 See above.

8 In Ramsey County the judge having the juvenile assignment also

takes all divorce cases.
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nicipal court under orders in non-support cases, speaks loudly in

favor of administrative aid for this branch of divorce business

at least.

It is not necessary, however, to create a new court, or even

a domestic relations division of the district court, in order to

secure the benefits of administrative aid in divorce and alimony

matters. It is obvious that this can be done simply and directly.

The thing that cannot be done without carefully devised legis

lation is to bring to a focus in a unified judicial tribunal all the

work needing to be done in or through the different courts, in

the fields above indicated, or so many of them as it is thought

best to combine. As to whether this would be worth while, peo

ple will differ according to the measure of their sympathy with

the modern tendency of the courts toward socialization ; and ac

cording as they do or do not believe that the business of ad

ministering justice and executing laws for the public welfare,

when delegated to the courts, will profit, like other forms of

business, by organizing details and by training to expertness,

through accumulation of experience, those who are the responsi

ble heads. The inbred conservatism of lawyers tends to array

them as a class on the negative of this proposition ; but there is

very respectable opinion on the other side: witness the publica

tions of the American Judicature Society. The social workers,

a keen and tireless group, are to be reckoned with ; and the newly

enfranchised woman is not likely to be long delayed in pursuing

her ideals for the betterment of family life by mere legalistic

use-and-wont. The family court seems to be on the way: if it

is not to arrive the obstacles must be made to appear substantial.9

9 Courts of domestic relations ; references :

Articles, addresses and reports by Judge Charles W. Hoffman, Judge

of the Court of Domestic Relations of Hamilton Co., O. (Cincinnati).

Report New York Probation Association, 1916, p. 329.

Report National Probation Association. 1917, p. 82.

Same article in 8 Journal of Criminal Law and Criminology, 744.

Report of National Probation Association, 1918, p. 133.

Same article in Proceedings National Conference of Social Work,

1918, p. 124.

Journal Criminal Law and Criminology, November, 1919.

Chicago (Branch of Municipal Court).

Report, 1917.

Baldwin, 3 Journal Criminal Law and Criminology, 400.

Philadelphia (Branch of Municipal Court).Reports, Philadelphia Municipal Court, 1915, 1919.

Miscellaneous.

Report, New York Probation Association. 1915. pp. 56, 509, et seq.Report, New York Probation Association, 1916, p. 56.Report, New York Probation Association, 1919, p. 46.
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But on one point, surely, there should be no conflict of opin

ion among intelligent citizens, and least of all among members

of the legal profession: the stronger the movement of public

opinion toward departure from the beaten paths of judicial pro

cedure, the more alert and diligent should be the leaders of the

bench and bar to find in which direction lies the general good.

Report, National Probation Association, 1918, p. 9.

Report, National Probation Association, 1919, p. 113.

Courts in the United States Hearing Children's Cases, publication No.

65, U. S. Children's Bureau.

Mangold, Problems of Child Welfare, 374.Eliot, The Juvenile Court and the Community, 155.Flexner & Baldwin, Juvenile Courts and Probation, 10.Bartlett, The Newer Justice, Atlantic Monthly, Sept., 1920.Smith, Justice and the Poor, Chapter XI.

Magistrates' Courts, City of New York. The Probation Service, 58.
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DECLARATORY JUDGMENT

By James Sciioonmakfr*

A FTER writing the article printed in the December issue

-*- *- of the Minnesota Law Review1 I learned of the decision

in Anway v. Grand Rapids Ry. Co.,2 in time to append a note

calling attention thereto, and stating that I would refer to it in

a later article.

The decision seems to be based on these grounds : First, the

act in question will impose upon the judges more work; second,

it makes the courts the legal advisers of the people ; third, the act

provides for a moot procedure ; and, fourth, the duties imposed are

not judicial. Of these in their order. Space will not permit

very extensive quotations from either the prevailing or the dis

senting opinion, and, therefore, I refer the reader to the report.

First.—The writer of the prevailing opinion seems to have

labored under the impression that the rendering of declaratory

judgments imposes additional work upon the courts, and that this

fact should be taken into consideration in determining the con

stitutionality of the law. I quote from the prevailing opinion as

follows :

"Before this court, with its membership of eight, takes up

the work of advising 3,000,000 people, and before the legislature

is called upon to increase the membership of this court so as to

efficiently conduct this work, it is well that this court pause long

enough to consider and consider fully, whether the act calls upon

us to perform any duties prescribed by the constitution or to

exercise any power therein conferred."

Conceding that it is proper for courts in construing an act

of the legislature to consider whether the duties imposed by the

act are within the terms of the constitution, yet the fact that the

act imposes more work upon the judges furnishes no reason for

holding the law unconstitutional. This is a very proper matter

for the consideration of the legislature, but it is unbecoming for

judges to assign any such ground for decision. If they consider

*Of the St. Paul Bar.

1 Vol. 5, p. 32.

2 (Mich. 1920) 179 N. W. 350.
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themselves overworked, their proper remedy is to decline office,

resign, or appeal to the legislature or to the people. However,

the assumption that declarations will burden the courts with work

is not supported by the experience of the courts of England and

other countries where declarations are made. While it is doubt

less true that not all of the controverted questions upon which

declarations will be sought would otherwise result in actual liti

gation, yet it is also true that it will consume much less time of

the courts to construe contracts, etc., than to try with juries

the actions for damages resulting from breaches of contracts ;

besides it is a great saving in expense to the state or county.

Second.—It is asserted in the prevailing opinion concerning

the act that "it at once becomes apparent that by the act the

courts of this state are made the legal advisers of all seeking

such advice." The most casual examination of the act shows that

this assertion is wholly unjustified by the terms of the act. This

and other statements in the. opinion characterize it as the brief of

a partisan advocate rather than an unbiased judicial utterance.

That part of the act material on this point is found in section 1

as follows:

"No action or proceeding in any court of record shall be

open to objection on the ground that a merely declaratory judg

ment, decree or order is sought thereby, and the court may make

binding declarations of rights whether any consequential relief

is or could be claimed, or not."

It will be noticed that this language is copied, with the addi

tion of a few immaterial words, from the English court rule of

1883. It is also in substance the English act of 1852. There is

nothing in this language which by any stretch of the imagina

tion can be tortured into the statement of the opinion that "by

the act the courts of this state are made the legal advisers of all

seeking such advice." But granting this to be true, how does it

offend the judicial dignity? Is it necessary that the parties to a

controversy batter each other in court before the writing of any

opinion settling the controversy becomes a dignified occupation?

This law has been in force in England during the last 68 years,

and the reports fail to disclose the slightest evidence that the

English judges have been converted into "legal advisers," or that

the rendering of declaratory judgments has been considered by

them in any way derogatory to their judicial dignity. The peo

ple of this country do not take kindly to this sort of self-asserted

dignity, and are not disposed to allow it to thwart their wishes
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expressed through the legislature, nor to retain judges who in

dulge in that kind of thing.

Several decisions and constitutional provisions are cited con

cerning the power of the legislative or the executive department

to call upon the judicial department for advice, but as the act in

question contains no such feature these decisions and provisions

have no bearing on the question of what is meant by the term

"judicial power." as admittedly the giving of advice does not

come within that term.

Third.—It is contended in the prevailing opinion that the

proceedings authorized by the act constitute a moot case. I quote

therefrom as follows :

"In short it requires that time of the court shall be taken, not

in the determination of actual controversies when rights have

been invaded and wrongs have been done, but in the giving of

advice to all who may seek it. If the proceedings do not square

with the technical definition of a 'moot case,' they possess all of

its objectionable characteristics."

A moot case is nothing more than a supposed case as distin

guished from a case based on existing facts. As the determina

tion of a moot issue serves no useful purpose, the discussion of

such an issue is nothing more than mental gymnastics. No one

will find fault with judges for declining to determine such issues,

because the people do not appoint them for the purpose of con

ducting debating societies ; but on the other hand the people will

not long tolerate a judge who assigns the "moot case" as an

excuse for his failure to discharge his full duty to the people,

whose servant he is.

The opinion fails to specify a single one of these so-called

"objectionable characteristics," unless the alleged "giving of ad

vice" constitutes such characteristics. The fact is that nothing in

the act has the slightest resemblance to a "moot case," and this

is too plain to admit of argument. If the writer of the opinion

had consulted the decisions of the courts of England and other

countries, covering a space of over half a century, he would have

found that the questions upon which declarations have been made

related to real facts arising from the actual affairs of life, and

that these same courts have unformly declined declaration on

purely moot or academic questions. It is a significant fact the

jurisdiction of the English courts was extended by rule of court

in 1893 to the construction of deeds, wills and other instruments.
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It is not to be supposed that the English courts would have

adopted this rule if they looked upon declarations as moot cases.

As England has no written constitution like ours the decisions

of its courts furnish us no guide for the determination of what

is meant by the words "judicial power" in our constitution, but

their decisions construing their declaratory judgment law and

court rules as not being a moot procedure are entitled to the

highest respect.

Fourth.—We now come to the real question in the case, namely,

is the rendering of judgments without immediate consequential

relief the exercise of a "judicial power" within the meaning of

the constitution?

The writer of the prevailing opinion refers to the constitu

tion of Michigan, which like our constitution3 vests the "judicial

power" in certain courts, and he then cites certain decisons, espe-

cally from the Supreme Court of the United States, which he

claims supports his contention that the awarding immediate con

sequential relief, such as execution, is an essential part of an

adjudication; and that the rendering of judgment declaring a

right without at the same time granting further relief is not the

exercise of a judicial power. He seems to rely chiefly on federal

decisions, for he says :

"We have examined the decisions of many state courts of

last resort, but, as would be expected, have found more aid in

reaching our conclusion from the decisions of the federal courts

of last resort than from any one other source."

I shall refer only to such decisions as have a bearing on the

definition of the term "judicial power" with reference to conse

quential relief. I have already attempted to show that rendering

of declaratory judgments does not involve the giving of advice,

and hence the decisions concerning the legality of statutes requir

ing the judicial department to advise the legislative or the execu

tive department have no bearing on the question here consid

ered. In passing, I call attention to the fact that the federal

decisions are undoubtedly influenced by the fact that the

framers of the federal constitution intentionally eliminated the

giving of such advice from the judicial power. An unsuccessful

attempt was made to continue the practice of English judges of

rendering advisory opinions by incorporating the provision of

8 Art. 6, sec. 1.
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the Massachusetts statute in the federal constitution.4 Here we

have an express intention to change the common law on this

point.

Only three of the cases cited from the United States Supreme

Court seem to have a direct bearing on the point under con

sideration.5

Chief Justice Taney is quoted in the Gordon case as follows:"The award of execution is a part and an essential part of

every judgment passed by the court exercising judicial power.

It is no judgment in the legal sense of the term without it. With

out such an award the judgment would be inoperative and nuga

tory, leaving the aggrieved party without a remedy. It would be

merely an opinion which would remain a dead letter, and without

any operation upon the rights of the parties, unless Congress

should at some future time sanction it and pass a law authorizing

the court to carry its opinion into effect. Such is not the judi

cial power confided to this court, in the exercise of its appellate

jurisdiction; yet it is the whole power that the court is allowed

to exercise under this act of Congress."

Justice Brewer is quoted in the Trcgca case as follows:

"But, going beyond this matter, we are confronted with the

question whether, in advance of the issue of bonds and before

any obligation has been assumed by the district, there is a case

or controversy with opposing parties, such as can be submitted

to and can compel judicial consideration and judgment. . . .

It may well be doubted whether the adjudication really binds

anybody."

Justice Day is quoted in the Muskrat case as follows :

"That judicial power, as we have seen, is the right to deter

mine actual controversies arising between adverse litigants, duly

instituted in courts of proper jurisdiction."

It will be noticed that Chief Justice Taney's definition makes

the award of execution an essential part of a judgment. Jus

tice Brewer's definition makes "a case or controversy with op

posing parties, such as can be submitted to and can compel judi

cial consideration, and judgment" which is binding, the essen

tials of judicial power. Justice Day makes "the right to deter

mine actual controversies arising between adverse litigants, duly

instituted in courts of proper jurisdiction," the test of judicial

power.

* Madison's Jour, of the Fed. Conv. (Scott's ed., 1884) 558, 559.

5 Gordon v. United States, (1864) 117 U. S. 697, appendix: Tregea

v. Modesto Irrigation District, (1896) 164 U. S. 179, 17 S. C. R. 52,

41 L. Ed. 395; Muskrat v. United States, (1911) 219 U. S. 346, 31 S.

C. R. 250.
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Several other federal and state cases are cited in the pre

vailing opinion to the effect that the courts will not decide abstract

questions, declare future rights, etc., and in at least two of these

cases the granting of immediate consequential relief is made

essential.

The statutes of several western states relating to irrigation

provide for submitting the proceedings to the court, upon notice

and hearing, and requiring the court to determine the validity

thereof. The prevailing opinion disposes of these decisions in

this language :

"Their validity has been frequently assailed and quite uni

formly upheld by the courts of last resort of the several states.

The usual ground of attack has been that they do not provide for

due process of law, but in several instances they have been as

sailed on the ground that the power conferred upon the court

was not judicial power. These holdings, however, lose much of

their value as authority upon the question of judicial power from

the fact that one of them [involving the California act] found

its way into the United States Supreme Court in, Tregea v. Mod

esto Irrigation District, 164 U. S. 179, 17 Sup. Ct. 52, 41 L.

Ed. 395."

Justice Brewer is then quoted among other things as above.

The court declined to either reverse or affirm the decision of the

supreme court of California sustaining the validity of an order

for the issuance of irrigation bonds on the grounds that it pre

sented a purely moot question unless the bond should be issued,

and the proceeding is only one to secure evidence. Three jus

tices dissented.

The prevailing opinion disposes of the California statutes re

lating to Torrens System and to the establishment of titles after

the earthquake in this manner:

"The proceeding contemplated by both acts was a proceeding

to quiet title, a well recognized field for the exercise of equitable

jurisdiction, and the cases are not persuasive of the validity of

the act here under consideration."

Certainly the justice who wrote the opinion must be presumed

to know that there is not the slightest resemblance between the

proceedings under these acts, or the statutes authorizing actions

to determine adverse claims, and the old equitable action to quiet

title, except that they provide for a hearing upon notice followed

by a judgment, and except that they all relate to real property.

The material feature of a complaint to determine adverse

claim, or of an application to register under the Torrens Sys
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tem, is an allegation of ownership in the plaintiff or applicant.

While the proceedings determine title to real property, and hence

in one sense quiet the title thereto, it is a misnomer to refer to

them as the old equitable action to quiet title by removing a

cloud from the title. The judgment in the latter action fre

quently granted consequential relief whereas the judgment in

registration simply declares the title. This is illustrated by the

decision in Reed v. Siddall* wherein the court held that the valid

ity and existence of mechanics liens might be determined in the

proceedings, but not their foreclosure. The simple fact is that

the judgments in the Torrens System, adverse claim, and sim

ilar matters, are mere declarations of right ; and insofar as they

alter the common law concerning consequential relief, if such

is the case, they are legislative changes made necessary and ad

visable by changed conditions and the progressive development of

economic affairs. To stifle this growth and development by as

serting the sacredness of common law principles, developed under

different conditions, is like attempting to stop the growth of a

tree by endeavoring to prevent any change in the bark.

The mere fact that the Torrens System, the adverse claim

action, and similar matters, relate to real property does not change

the principle involved, because the right to real property is of no

higher degree than the right to personal property, nor is it any

more sacred than the right of personal liberty—the right to con

tract, etc. It is begging the question to attempt any such distinc

tion, and the sooner such sophistry is eliminated the better.

Concerning the decisions of our supreme court the prevailing

opinion has this to say :

"Counsel also say that in proceedings to determine heirship

the courts have exercised powers analogous to those here involved.

They say such determinations of the courts are binding and cite

us to Fits/Patrick v. Simonson Bros. Mfg. Co., 86 Minn. 140. 90

\T. W. 378, which does so hold. One difficulty in following this

case, however, and it is a sufficient one, lies in the fact that this

court has held exactly to the contrary in Lorimer v. Wayne Cir

cuit Judge, 116 Mich. 682, 75 N. W. 133. . . . But the su

preme court of Minnesota has quite definitely gone on record on

the question of what is judicial power."

Then follows a quotation from the opinion In re Application

of the Senate,1 in which case the court declined to answer cer

tain questions propounded by the Senate. Notwithstanding the

6 (1905) 94 Minn. 216, 102 N. W. 453.

* (1865) 10 Minn. 78, (Gil. 56).
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above assertion that our supreme court "has quite definitely gone

on record on the question of what is judicial power," there is

not the slightest attempt in the opinion to define judicial power

further than the holding that the act in question constituted the

court the advisers of the legislature, and that this was not a judi

cial power within the constitution.

The pith of the decision is seen in the following language of

the court, to-wit:

"The impropriety of an unauthorized expression of opinion

by a judge or court, especially one of last resort, upon a matter

which may subsequently come before the court for adjudication,

will immediately suggest itself."

However, our supreme court has gone definitely on record

as to the meaning of the word "judicial" contained in our con

stitution. In re Application of the Senate was decided in Jan

uary, 1865, by Justices Wilson, McMillan and Berry. In Jan

uary, 1868, and eleven years after the adoption of the constitu

tion, the same judges decided Home Insurance Co. v. Flint* and

here is what they say concerning the word "judicial:"

"The word 'judicial' is defined: (T) Pertaining to courts of

justice, as judicial power. (2) Practiced in the distribution of

justice; as, judicial proceedings. (3) Proceedings from a court

of justice; as, a judicial determination. Webster's Die. Bouvier

defines it—'belonging to and emanating from a judge as such.'

'Judicial powers' he defines—'the authority vested in the judges.'

A judicial investigation proceeds after notice, and eventuates in

a judgment, which is the final determination of the rights of

the parties, unless reversed by an appellate tribunal. The neces

sity of notice in the inception, and the conclusive character of

the determination, are perhaps as good a test as any other, as to

what proceedings are judicial."

Again in State v. Ueland,9 our supreme court had occasion

to consider what constitutes judicial power. In reference to cer

tain duties imposed on a probate judge, Chief Justice Gilfillan

refers to them as follows :

"No one is summoned before him; no notice of it is given;

there are no parties ; there is no trial ; he decides no controversy,

determines no rights ; his order, when properly called in ques

tion, as by quo warranto, would not have the conclusive effect

of a judicial decision."

In Foreman v. Board of County Commissioners10 the court

says :

8 (1868) 13 Minn. 244, (Gil. 228).

• (1882) 30 Minn. 29, 14 N. W. 58.

1° (1896) 64 Minn. 371, 373, 67 N. W. 207.
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"There are many duties which may be either the one or the

other, depending upon the officer or body performing them, and

the effect to be given to the action or determination of such

officer or body. When duties of this ambiguous or equivocal

nature are imposed upon a judicial officer or tribunal, to whom

none but judicial duties can be constitutionally assigned, the

doubt should be solved in favor of the validity of the statute,

and the duties held to be judicial, and the presumption indulged

in that the legislature intended them to be performed in a judi

cial manner."

This language is quoted with approval in McGce v. Board of

County Commissioners,11 wherein an act was sustained which im

posed upon the district court the duty of determining whether a

certain local improvement was for a public use. Again, in State

v. Bates,1- this language was referred to with approval, where

the court says :

"But it is not always easy to discover the line which marks

the distinction between executive, judicial, and legislative func

tions, and when duties of any ambiguous character are imposed

upon a judicial officer any doubt will be resolved in favor of the

validity of the statute, and the powers held to be judicial."

The authorities are reviewed at considerable length in the

opinion.

A statute imposing upon the district court the duty of con

firming local assessments is sustained in State v. Ensign.13 The

similar duty in reference to the establishment of ditches was like

wise sustained in State v. Crosby.1* That court says :

"The marked tendency of legislation in recent years, not only

in this state, but in other states, has been, to a large degree, to

break away from the theory of three separate and independent

departments of government, by imposing upon other departments

duties and powers of a legislative character, which the courts have

been inclined to sustain. Perhaps few, if any, cases are to be

found, however, where statutes imposing purely legislative duties

and powers upon the courts have been upheld ; but the authorities

are numerous, sustaining statutes which impose upon the courts

powers involving the exercise of both judicial and legislative

functions—such as the condemnation of land for public pur

poses, the appointment of commissioners of election in proceed

ings for adding territory to municipal corporations, and laying

out and establishing highways."

The authorities relating to the power of the legislature to

impose non-judicial powers on judges are fully reviewed in

11 (1901) 84 Minn. 472, 477, 88 N. W. 6.12 (1905) 96 Minn. 110. 116, 104 N. W. 709.

« (1893) 55 Minn. 278. 56 N. W. 1006.

» (1904) 92 Minn. 176, 180. 99 N. W. 636.
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State v. Brill.™ At page 511 the court says among other things

concerning Gordon v. United States,16 cited in prevailing opin

ion:

"Neither the court, the court of claims, nor the Supreme Court

could do anything more than certify an opinion to the secretary

of the treasury, and that officer at his discretion included it in

his estimates, and it then rested with Congress to determine

whether the claim should be paid."

This shows that neither the court of claims nor the Supreme

Court was authorized to render a binding judgment, which is of

the essence of judicial power.

The opinion in Snow v. Excelsior17 refers to and sustains

what appears to be a purely declaratory judgment. It appears

from the report that a controversy arose between the village and

the town of Excelsior concerning their duty to maintain a cer

tain bridge, and the same was submitted to the court upon an

agreed statement of facts pursuant to General Statutes 1913, sec

tion 7920; and a judgment was entered thereon to the effect that

the village should keep in repair the bridge and approach south

of a certain point. The court says at page 107, concerning this

judgment :

"The court had jurisdiction to render the judgment relied on

by defendant in this case. There was a bona fide controversy

between the village and the town of Excelsior as to the respective

portions of the bridge in question and its approaches each should

maintain. This was the primary question in dispute, but to

determine the question and definitely to fix the part the village

should maintain, it was necessary that the judgment should fix

the boundary line between the village and the town."

There is a vigorous dissenting opinion by one of the justices

in the Anway case from which I quote as follows :

"In my opinion, the construction which he places on the pro

visions of the act is not warranted by the language employed. I

15 (1907) 100 Minn. 499, 111 N. W. 294, 639.

10 (1864) 117 U. S. 697.

« (1911) 115 Minn. 102, 132 N. W. 8. See also In re Ungaro, (1917)

88 N. J. Eq. 25, 102 Atl. 244, followed in Miers v. Persons. (1920) 111

Atl. 638. More particularly in the first case the court had under con

sideration N. J. Laws 1915, Sec. 9, which provides that any person claim

ing a right cognizable in a court of equity under a will or other instru

ment may apply for a declaration of the rights of the persons interested

without seeking equitable relief in the premises. The view of the court

is shown by the following from the opinion :

"The fact that so many cases have been brought for construction

where no relief was available and the suitors were turned away seems to

indicate a situation where a construction without relief was a right much

desired and one which might be extended with propriety."
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can find nothing in the act itself which places upon courts the

duty to serve as 'legal advisers of all seeking such advice' in ad

vance of any existing controversy."

"The benefits to be derived by being able to secure a some

what summary determination of controversial rights without tin

tedious delay incident to the ordinary lawsuit and the acrimony

between litigants usually engendered thereby have long appealed

to thoughtful students of legal procedure."

"The courts are not thereby required to pass on moot case.'

or to answer abstract questions of law. There must be an action

or procedure brought in the court by petition or bill of com

plaint. This must be determined in the usual way except as mod

ified by the provisions of the act. The rights of the parties must

be declared—that is determined and stated—and, when ready tc

be promulgated in the legal form of judgment, decree or order,

it shall not be subject to the objection that no consequential re

lief is or could be claimed thereunder. In the action or proceed

ing all of the parties to be affected by the determination of the

court must be made parties. The judgment, decree or order de

claring the right of the parties is final and binding upon all

such parties, though unenforceable, so far as issuing execution or

mandatory process is concerned, without further application to

the court under section 3. To entitle such an action or proceed

ing to be brought, there must be an actual, concrete controversy,

a bona fide contest over asserted, existing legal rights. All of

the parties interested must be brought before the court. A trial

must be had of the issues presented in the usual way. The court

must determine the rights of all of the parties interested in the

controversy, and a judgment, decree or order entered conform

ing to such determination. The act does not authorize a mere

declaration of obligation. It is only when the plaintiff has

rights in the matter in respect of which the declaration is sought

that a declaration of rights can be made. In my opinion the

performance of such duties is an exercise of judicial power, and

no other duties are imposed on the courts by this act.

"The conclusion thus reached leads to a consideration of what

I deem to be the only doubtful question presented: Does the

lack of power under the act to enforce obedience to the deter

mination of the court by award of execution or mandatory process

render the proceeding non-judicial? I cannot so conclude.

Neither do I find that this element has usually been included in

defining such power."

The dissenting justice then cites several contra authorities,

refers to several Michigan statutes authorizing merely declara

tory judgments, distinguishes the United States cases cited in

the prevailing opinion, and observes "that the Supreme Court

of the Unted States has frequently rendered judgments under
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statutes which provided for mere declarations of right," citing

several cases. He also says :

"The power to be exercised by the court of claims under the

provisions of the federal Judicial Code18 is simply declaratory'

of the rights of the parties. No process may issue for its en

forcement. The statute, however, declares: 'The judgment of

said court or of the Supreme Court of the United States, to

which an appeal shall lie, as in other cases, as to the amount due,

shall be binding and conclusive upon the parties.'

"It further provides that the United States may bring action

to recover the amount so found to be due See, also. United

States v. Nye, 21 How. 408, 16 L. Ed. 135 : United States v.

Huertas, 8 Pet. 475, 8. L. Ed. 1015; United States v. Clarke,

8 Pet. 436, 8 L. Ed. 1001."

He also quotes Wisconsin Statutes, sec. 2352, and cites a case

thereunder as follows :

"When the validity of any marriage shall be denied or doubted

by either of the parties, the other party may commence an action

to affirm the marriage, and the judgment in such action shall de

clare such marriage valid or annul the same and be conclusive

upon all persons concerned. Proceedings under this act were

had in Kitcman v. Werner, 167 Wis. 308, 166 N. W. 792, and the

marriage there called in question was annulled."

I am unable to find that the test of a judicial proceeding an

nounced by the supreme court in Home Insurance Co. v. Flint,"

nearly fifty-three years ago, to-wit : "the necessity of notice in

the inception and the conclusive character of the determination,"

has ever been questioned in any subsequent decision, though the

case has been cited with approval in many decisions. Having

been followed without question for so long a period, it has be

come a settled rule of action which the court is now no more at

liberty to change than it would be to change a statute. State v.

National Accident Society.20 In this case the court had under

consideration a certain statute which twenty-eight years before

that time had been construed in a certain matter by the supreme

court. In speaking of the effect of this construction the court

says :

"The construction of the law of 1891, given as stated, doubt

less governed its administration by the insurance department of

the state from the time the decision was rendered down to about

the time of the commencement of this litigation, covering a period

of several years. It cannot now be changed. A construction so

long followed must be considered a part of the legislative enact-

18 U. S. Compiled Statutes, sec. 1171 et seq.

19 (1868) 13 Minn. 244, (G. 228).

20 (1899) 103 Wis. 208, 79 N. W. 220.
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ment the same as if plainly written into it originally. It cannot

now be changed by construction any more than plain language

used by the lawmaking powers can be added to or taken from

by judicial construction."

In fact, the test applied in the Flint case is the only test to

which all subsequent decisions fully square. In all cases you

will find that the proceeding was instituted on due notice, and the

termination thereof was conclusive on all parties in interest.

Apply this test to the declaratory judgment there can be no

doubt about its judicial character.
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INDUSTRIAL COURTS:

With Special Reference to the Kansas Experiment1By J. S. Young*

THE Kansas act creating a court of industrial relations has

been challenged as violating constitutional rights by ( 1 )

affecting with a public interest the business of manufacturing

clothing and food, and the mining or production of fuel; (2)

socializing these three industries by providing for state operation

in certain circumstances ; ( 3 ) interfering with liberty of contract

by denying to both employer and employee due process and

equal protection of the law; (4) reestablishing involuntary servi

tude; (5) impairing the obligation of the contract; (6) unnec

essarily burdening interstate commerce. These are sweeping con

demnations and call for an examination of the state police power

and the constitutional limitations that apply to it.

VI. The Kansas Act and the Police Power.1. Nature and Methods of the Police Power. What is the

police power? The courts and writers on the subject frankly

acknowledge that the police power has never been more than

partially denned. Its nature prevents a concise definition. The

supreme court of Iowa has said that this power cannot be em

balmed in any fixed or rigid formula and the Supreme Court of

the United States in the Slaughter House cases2 said:

"The police power is and must be, from its very nature inca

pable of any very exact definition and limitation." Justice Shaw

in Commonwealth v. Alger pointed out that "it is much easier

to prescribe and realize the existence and sources of the police

power than to mark its boundaries or prescribe the limitations of

its existence." Various writers have made general statements

touching the nature of the police power. John Stuart Mill dis

cussing the powers of the government said:1 "As soon as any

part of a person's conduct affects prejudicially the interests of

*Professor of Political Science, University of Minnesota.

1 Continued from 5 Minnesota Law Review 39.

2 (1872) 16 Wall. 36, 21 L. Ed. 394.

3 (1851) 7 Cush. (Mass.) 53, 58.

4 Essay on Liberty. Ch. 4, p. 283, Harvard Classics.



186 MINNESOTA LAW REVIEW

others, society has jurisdiction over it." Professor Ernst Freund,

the1 most recent and undoubtedly the ablest writer on the

police power, after stating that the object of the police power is

the general welfare said :5

"It [the state] exercises its compulsory powers for the pre

vention and anticipation of wrong by narrowing common law

rights through conventional restraints and positive regulations

which are not confined to the prohibition of wrongful acts. It

is this latter kind of state control which constitutes the essence

of the police power. The maxim of this power is that every

individual must submit to such restraints in the exercise of his

liberty or of his rights of property as may be required to remove

or reduce the danger of the abuse of these rights on the part of

those who are unskillful, careless or unscrupulous."

The doctrine of the police power originated with and has

been developed by the courts until this power has come to have

a recognized place along with such powers of the state as the con

stituent, the international, the administrative, the proprietary, the

criminal, the taxing and eminent domain ; but the courts do not

attempt formal definitions. Each case is allowed to rest upon

its own individual merits. In Gibbons v. Ogden," Chief Justice

Marshall referred to the state police power, without using the

term, as the state's power to regulate its "internal affairs" whether

of "trading or police," and in Brown v. Maryland," he used the

term "police power" for the first time in any adjudicated case.

In Lakcviciv v. Rose Hill Cemetery Company" the supreme court

of Illinois, by Justice Scott, said:

"It [the police power] is a power coextensive with self-

preservation and is not inaptly termed the law of overruling

necessity. It may be said to be that inherent or plenary power

in the state which enables it to prohibit all things hurtful to the

comfort, safety and welfare of society."

While the supreme court in the case of Thorpe v. Rutland,

etc., R. R. Co.* described the police power as follows :

"It extends to the protection of the lives, limbs, health, com

fort and quiet of all property within the state . . . and per

sons and property are subject to all kinds of restraints and bur

dens in order to secure the general comfort, health and prosperity

of the state."

The courts have developed the police power until it now ex

tends to the protection of public health, safety and morals; the

5 Freund, Ernst, Police Power, p. 6.

c (1824) 9 Wheat. (U.S.) 1, 6 L. Ed. 23.

- (1827) 12 Wheat. (U.S.) 419, 6 L. Ed. 678.8 (1873) 70 111. 191, 22 Am. Rep. 71.

0 (1854) 27 Vt. 140, 149. 62 Am. Dec. 625.
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prevention of fraud; safeguarding against incapacity and incom

petence ; conservation of natural resources ; securing public peace,

good order and comfort ; promotion of public convenience, gen

eral welfare and all the great public needs. The state cannot

divest itself of the police power.10 In other words it is inalien

able and is founded on the maxim, salus populi suprema lex est.

The general method of the police power is sic utere tuo ut alienum

non laedas. The state enforces this maxim by restraining and

regulating persons in the use they make of their liberty and

property. The police power is a general inherent power .of the

American states; but it must be exercised in such manner as

not to conflict with the state or federal constitution. The

municipal corporations of a state may exercise the police power,

only, when it is properly delegated to them by the law-making

power of the state. The federal government has no general

police power but it may and does perform a similar function in

the exercise of its delegated powers over interstate commerce,

postal powers and taxation.

The state may exercise the police power when there is an

emergency, danger or need of such magnitude as amounts to

public rather than merely private welfare and the emergency

danger or need cannot be met more effectively by the exercise

of some other power. The police power legislation should be in

some proportion to the danger or need-, should tend to remove

the danger or meet the need, and at the same time not impair

essential rights.

The police power is anticipatory and deals with incipient tend

encies and conditions that unchecked may lead to the violation

of rights and the commission of crime. The exercise of this

salutary legislative power is closing the garage before the auto

is stolen. If used wisely it may promote the general welfare

better than a resort to other coercive measures such as taxing,

eminent domain and the criminal power. The general spirit of

the times favors prevention rather than allowing matters to drift

until crime is committed and punishment must be inflicted ; the

prevention of typhoid, smallpox, diphtheria and numerous other

contagious and infectious diseases by abolition of the slums and

the substitution of sanitary hygiene, drainage and sewage ; the

prevention of accidents in the hazardous occupations rather than

10 See Boston Beer Co. v. Mass., (1877) 97 U. S. 25, 24 L. Ed. 989;

Stone v. Mississippi, (1879) 101 U. S. 814, 25 L. Ed. 1079.
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maiming workers and then providing compensation ; the preven

tion of vice by wholesome amusements, settlement houses and

proper home conditions; the prevention of food adulteration in

stead of curing nation-wide poisoning and disease : the preven

tion of fraud by proper licensing, inspection and publicity; the

prevention of social and economic injustice by wholesome legis

lation. In short, the idea back of police power legislation is that

an ounce of prevention is worth a pound of cure; restraint and

regulation of persons in the use of their liberty and property are

better than reformation and punishment.

Has the Kansas legislature made a proper use of its reserve

police power in creating a court of industrial relations for the

settlement of industrial disputes, or has it, in seeking to serve

the public, exceeded constitutional limitations? In attempting

answers to this question the first subject that claims attention is

involved in affecting an industry or business with a public inter

est; the second is one of constitutional infringement.

2. Business Affected With a Public Interest. The Kansas

statute affects with a public interest the operation of (1) all pub

lic utilities as defined in section 8329; (2) all common carriers

as defined in section 8330 of the General Statutes of Kansas,

1915; (3) the manufacture of clothing in common use by the

people of the state; (4) the manufacture of food products for

human beings; (5) the mining or production of fuel in common

use either for domestic, manufacturing or transportation pur

poses; (6) "the transportation of all food products and articles

or substances entering into wearing apparel or fuel as afore

said, from the place where produced to the place of manufac

ture or consumption." This is one of the widest exercises of

the police power ever attempted by a state legislature. What is

meant by affecting a business with a public interest? A review

of legislation and the resulting adjudications will afford the best

answer, and such a review will furnish an approximate standard

for testing the Kansas statute.

The doctrine of property or business affected with a public

interest was first definitely announced in this country by the

Supreme Court in the case of Mann v. Illinois11 and has since

been reaffirmed in numerous statutes and adjudications. The

issue in the Munn case grew out of a provision in the constitu

tion of Illinois, adopted in 1870, and legislation passed in pur-

" (1876) 94 U. S. 113, 24 L. Ed. 77.



INDUSTRIAL. COURTS 189

suance thereof, that declared all elevators or storehouses where

grain or other property was stored for the public and a charge

made for such service, to be public warehouses and subject to

legislative control including the fixing of charges. The Supreme

Court upheld the validity of these constitutional and statutory

provisions as a proper exercise of the police power, the opinion

being written by Chief Justice Waite. The doctrine of the opin

ion is founded on a statement made by Lord Chief Justice Hale

more than two hundred years ago in his treatise, De Portibus

Maris :12

"If the king1' or subject have a public wharf unto which all

persons that come to that port must come and unlade or lade

their goods . . . because they are the wharfs only licensed

by the king ... or because there is no other wharf in that

port, as it may fall out where a port is newly erected ; in that

case there cannot be taken arbitrary or excessive duties for cran

age, wharfage, etc., neither can they be enhanced to an immoder

ate rate ; but the duties must be reasonable and moderate.

. . . For now the wharf and crane and other conveniences are

affected with a public interest and thev cease to be juris privati

only. . . ." -

Justice Waite stated Lord Hale's principle to be applicable

to this country as follows:14

"Property does become clothed with a public interest when

used in a manner to make it of public consequence and affect

the community at large. When, therefore, one devotes his prop

erty to a use in which the public has an interest, he in effect,

grants to the public an interest in that use, and must submit to

be controlled by the public for the common good to the extent

of the interest he has thus created. He may withdraw his grant

by discontinuing the use ; but, so long as he maintains the use

he must submit to the control."

Justice Waite then reviewed the general character of the busi

ness of warehouse men in Chicago and emphasized the monop

olistic nature of the business in the following words :15

"They stand ... in the very 'gateway of commerce' and

take toll from all who pass. Their business most certainly 'tends

to a common charge and is become a thing of public interest and

use.' . . . Certainly if any business can be clothed 'with a

public interest and cease to be juris privati only,' this has been."

Continuing, the court said:1G "It is difficult to see why, if the

12 1 Harg. Law Tracts, 78.

13 The King is placed on the same basis as a subject.

14The Munn case, (1876) 94 U. S. 113, 126, 24 L. Ed. 77.

« (1876) 94 U. S. 113, 131-2, 24 L. Ed. 77.10 (1876) 94 U. S. 113, 131, 24 L. Ed. 77.
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common carrier, or the miller, or the ferry-man, or the inn-keeper,

or the wharfinger, or the baker, or the cartman or the hackney-

coach man, pursues a public employment and exercises 'a sort

of public office,' these warehouse men do not."

Having established the business of warehousing to be clothed

with a public interest the court justified the fixing of maximum

charges for the service as follows :17

"In fact, the common law, which requires the charge to be

reasonable, is itself, a regulation as to price. Without it the

owner could make his rates at will, and compel the public to

yield to his terms or forego the use."

Justice Field, with Justice Strong concurring, filed a dissent

ing opinion and raised the question whether it is within the com

petency of the state to fix the compensation which an individual

may receive for the use of his own property in his private busi

ness and for a service in connection with it, and remarked:13

"There is no magic in the language, though used by a constitu.tional convention, which can change a private business into a

public one, or alter the character of the building in which the

business is transacted. A tailor's or shoemaker's shop would still

retain its private character even though the assembled wisdom of

the state should declare by organic act or legislative ordinance

that such a place was a public workshop and that the workmen

were public tailors or public shoemakers. One might as well

attempt to change the nature of colors by giving them a new

designation."

Justice Field pointed out that by the doctrine of the majority

of the court all business and property in the state would be held

at the mercy of a majority in the legislature ; that doing this under

the guise of public good or the police power would be the same

as doing it by a special act providing for the confiscation of pri

vate property ; that the legislature might fix the rent of all tene

ments used as residences without reference to the cost of their

erection. He declared that when Lord Hale spoke of property

affected with a public interest and ceasing to be private he meant

property, the use of which had been granted by the government

or had been granted with special privileges. He then stated that

the power to regulate charges under the police power in this

country rested on some right or privilege granted by the govern

ment which renders the property more valuable to the owner ;

that submission to the power of regulation grows out of the

" (1876) 94 U. S. 113, 134, 24 L. Ed. 77.

" (1876) 94 U. S. 113, 138, 24 L. Ed. 77.

~>
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grant; that the moment the privilege or advantage is withdrawn

the power of regulation ceases.

The principles announced in the Munn case and other so-

called Granger cases came up again for a decision in two famous

cases, People v. Budd19 and Budd v. New York.20 In 1888 the

legislature of New York passed an act fixing the maximum

charge for receiving, elevating, weighing and discharging grain

between elevators and lake vessels or propellers, ocean vessels,

steamships and canal boats. The constitutionality of the statute

was contested in the state court the following year. Judge An

drews wrote the opinion of the court, and emphasized the fact

that the business of elevating grain is an incident to the business

of transportation, or that elevating is an instrumentality of trans

portation ; also that warehousing at Buffalo, New York City and

Brooklyn is a virtual monopoly which may be regulated under

the police power. In other words the doctrine of a business

affected with a public interest announced in the Munn case was

adopted by the state court. There were two vigorous dissents.

Justice Gray when discussing the question of virtual monopoly

said :M

"Has the government any concern or interest in the price

which one individual may demand of another, who resorts to him

because of his superior business skill or facilities? How does

the magnitude or the publicity of an individual's business fur

nish a valid reason for legislative interference? Every business

is, in a measure, public, and is dependent upon the public patron

age for its maintenance and success. It is not compulsory upon

the public to resort to these elevators nor is the business exclu

sive or beyond competition. ... If the door is opened to

this species of legislation what protection have we against social

istic laws? The police power is incapable of being stretched to

reach such a case as this if we have any respect for the pro

visions of the constitution. Its justification for interference with

a private, legitimate business is admissible only when that busi

ness may be said to be affected by a public use or interest by

reason of some grant or privilege conferred by the state."

A second dissenting opinion was filed by Justice Peckham whosaid :22

™ (1889) 117 N. Y. 1, 22 N. E. 670, 682, 5 L R. A. 559, 15 A. S. R. 460.

so (1891) 143 U. S. 517, 36 L. Ed. 247, 12 S. C. R. 468.

21 People v. Budd, (1889) 117 N. Y. 1, 32, 22 N. E. 670, 682, 5 L. R. A.

559, 15 A. S. R. 460.

22 (1889) 117 N. Y. 1, 40, 22 N. E. 670, 682, 5 L. R. A. 559, 15 A. S. R.

460.



192 MINNESOTA LAW REVIEW

"I also deny that any person has a virtual or any monopoly

in the business, without a grant thereof from the sovereign power

merely because the property is conveniently situated for the busi

ness and it would cost a large amount of money to duplicate it.

So long as everybody is free to go into the same business and

invest his capital therein with the same rights and privileges as

those who are already engaged in it, there can be no monopoly

in the legal acceptation of the term, virtual or otherwise."

Justice Peckham then protested against adopting the view of

Lord Hale which, he said, undoubtedly was colored by the atmos

phere of his times with their paternalistic conceptions of govern

ment, and then enlarging and extending this view to other cases

and by so doing ignoring the later and truer conceptions which

an advancing civilization and fuller knowledge of political econ

omy marks out as the proper functions of government. The case

was appealed to the Supreme Court.21 Justice Blatchford wrote

the opinion and followed the same line of reasoning adopted by

Justice Waite in the Munn case and by Justice Andrews in the

Budd case. Again there was a vigorous dissent written by Jus

tice Brewer with Justices Field and Brown concurring. Justice

Brewer said24 the vice of the doctrine announced in the opinion

of the court is "that it places a public interest in (he use of prop

erty upon the same basis as a public use of property." Continu

ing he said :

"Property is devoted to a public use, when, and only when the

use is one which the public in its organized capacity, to-wit, the

state, has a right to create and maintain it, and, therefore, one

which all the public have a right to demand and share in. The

use is public, because the public may create it, and that individ

ual creating it is doing thereby and pro tanto the work of the

state. The creation of all highways is a public duty. Railroads

are highways. The state may build them. If an individual does

that work he is pro tanto doing the work of the state. He de

votes his property to a public use. The state doing the work

fixes the price for the use. . . . But this public use is very

different from a public interest in the use. There is scarcely any

property in whose use the public has no interest. No man liveth

unto himself alone, and no man's property is beyond the touch

of another's welfare. Everything, the manner and extent of

whose use affects the well-being of others, is property in whosj

use the public has an interest. . . . Take for instance the

only store in a little village, all the public of that village are

23 Budd v. New York. (1891) 143 V. S. 517. 36 L. Ed. 247, 12 S. C. R.

468.

24 (1891) 143 U. S. 517, 549-550, 36 L. Ed. 247. 12 S. C. R. 468.
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interested in its use. . . . That which is true of the small

village store is also true of the largest mercantile establishment

in the great city. The magnitude of business does not change

the principle. Surely the matters in which the public has the

most interest are the supplies of food and clothing; yet can it

be that by reason of this interest the state may fix the price at

which the butcher must sell his meat or th j vendor of boots and

shoes his goods?"

The judge then made an analysis of warehousing and con

cluded that the business is private, not public, therefore, the state

cannot regulate it under the police power. He then set forth the

following rule :

"That property which a man has honestly acquired, he re

tains full control of subject to the following limitations: First

that he shall not use it to his neighbor's injury, and that does

not mean that he must use it for his neighbor's benefit; second,

that if he devotes it to a public use he gives to the public a right

to control that use; and third, that whenever the public need

requires, the public may take it upon payment of due compen

sation."

In 1891 the state of North Dakota regulated grain elevators,

declaring them to be public warehouses, fixed charges, and re

quired their managers to carry insurance to protect the owners of

grain stored in such elevators. This act was contested before

the Supreme Court in the case of Brass v. North Dakota.25 The

opinion of the court was written by Justice Shiras, who pointed

out that the monopoly feature of the warehouse business upon

which the Munn and Bttdd cases rested is not conclusive in the

matter of regulation, nor does the power of regulation rest ex

clusively upon special privileges granted. In other words, Jus

tice Shiras stripped the principle of its monopolistic and special

privilege features and said :

"When it is once admitted, as it is admitted here, that it is

competent for the legislative power to control the business of

elevating and storing grain, whether carried on by individuals or

associations, in cities of one size and in some circumstances, it

follows that such power may be legally exerted over the same

business when carried on in smaller cities and in other circum

stances. We do not understand this law to require the owner of

a warehouse built and used by him only to store his own grain

to receive and store the grain of others. Such a duty only arises

when he chooses to enter upon the business of elevating and stor

ing the grain of others for profit."

25 (1894) 153 U. S. 391, 38 L. Ed. 757, 14 S. C. R. 857.
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Again Justice Brewer, Justices Field, Jackson and White con

curring, dissented. Justice Brewer offered three objections

against the opinion:26 (1) the warehouse man by the decision

is compelled to engage in the business of maintaining a public

warehouse when his chief interest is private, or buying, storing

and selling grain for himself, the storing for the public being only

incidental ; (2) there is no practical monopoly in the prairie state

of North Dakota by means of which tribute can be exacted from

the community, as was involved in the Munn and Budd cases;

(3) the warehouse man is compelled to insure grain for the bene

fit of those storing it no matter what the cost.

The above review shows that the business of warehousing has

been established as one affected with a public interest, and hence

subject to the exercise of the police power, in spite of the power

ful arguments advanced in able dissenting opinions bottomed on

the private nature of the business. In other words, such a public

interest was discovered by the legislatures as justified state

control.

A development somewhat similar to that of warehousing, has

taken place with regard to banking. There was little regulation

of banking in English law. There was some statutory regula

tion of dealing in coins, bills of exchange and fixing the rate of

interest. In the United States, banking was originally regarded

as a common right and open to all citizens, until after the finan

cial crisis of 1837 when some states passed statutes changing the

common law right in order to insure financial security.27 These

general regulations culminated in limiting the right of banking

to corporations in some states and compelling the creation of a

depositors' guaranty fund in other states. In 1890 the state of

North Dakota passed an act prohibiting private banking and re

quired all banking to be carried on by corporations. In uphold

ing this act as a proper exercise of the police power the supreme

court of North Dakota in the case of State ex rcl. Goodsil v.

Woodmansee,"8 by Justice Wallin, said :

"It is clear . . . that the matter of regulating and pro

hibiting private banking, and all banking not expressly author

ized by law, is strictly within the legislative discretion, under

26 (1894) 153 U. S. 291, 308, 38 L. Ed. 757, 14 S. C. R. 857.

-7 Freund, Police Power 417.

28 (1890) 1 N. D. 246, 46 N. W. 970; accord Weed v. Bergh, (1910)

141 Wis. 569, 124 N. W. 664; Contra, State v. Scougral. (1892) 3 S. D.

55, 51 N. W. 858, and Marymont v. Nevada State Banking Board, (19101

33 Nev. 333, 111 Pac. 295.
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that branch of the police power relating to the public safety and

that the courts will not interfere and declare such legislation un

constitutional as an invasion of natural rights."

Closely connected with the requirement that all banking be

done by corporations is one adopted by the Kansas legislature in

1911, authorizing a state charter board to decide whether public

business necessity in a community justifies the establishment of a

bank or of additional banking facilities, and if no public neces

sity is found, to withhold a charter from the would-be-incorpora-

tors. In upholding the constitutionality of the act, the supreme

court of Kansas in the case of Schaake v. Dollcy," by Justice

Burch said :

"What the common law rights of the plaintiff may have been

is not very material. . . . Numerous subjects which for

merly were chiefly private with only an incidental public aspect,

have become social subjects demanding regulation of a kind and

to an extent which former conditions did not warrant. The

business of banking is now clearly discriminated as belonging to

that class."

In 1907 and 1909 the state of Oklahoma passed acts subject

ing state banks to assessments for a depositors' guaranty fund.

In upholding the constitutionality of the act the Supreme Court

in Noble State Bank v. Haskell30 said :

"It may be said in a general way that the police power ex

tends to all the great public needs. ... It may be put forth

in aid of what is sanctioned by usage, or held by the prevailing

morality or strong and preponderant opinion to be greatly and

immediately necessary to the public welfare."

On a motion for a re-hearing of this case, counsel for the Noble

State Bank vainly pointed out that the doctrine of the decision

substitutes public opinion for the constitution.31

Insurance has been regulated for practically the same rea

sons as justify regulation of banking. The first general regula

tion was in the state of New York in 1849. Now most states

have elaborate regulations.32 In 1870 the state of Pennsylvania

passed an act which restricted fire insurance to corporations. In

upholding the constitutionality of the act the supreme court of

29 (1911) 85 Kan. 598, 118 Pac. 80.

ao (1911) 219 U. S. 104, 55 L. Ed. 112, 31 S. C. R. 186. Accord Assaria

State Bank v. Dolley, (1911) 219 U. S. 121, 55 L. Ed. 112, 31 S. C. R.

186; Shallenburger v. First State Bank, (1911) 219 U. S. 114, 55 L. Ed.

112. 31 S. C. R. 186.

"Noble State Bank v. Haskell, (1911) 219 U. S. 575, 55 L. Ed. 341

31 S. C. R. 299.

32 Freund, Police Power, 418.
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Pennsylvania in the case of Commonwealth v. Vrooman,™ by

Justice Williams, said:

"The business of insurance against loss by fire is, by reason

of its magnitude, its importance to property owners, and the

nature of the business, a proper subject for the exercise of the

police power of the state. The act of 1870 . . . does not

prohibit but regulates the subject. . . . The qualification is

reasonable."

Justice Dean, Chief Justice Sterrett and Justice Green concur

ring, dissented and among other things said :a*

"It is paternalism to assume that citizens are incapable of

prudently contracting with reference to their property without an

express grant of the state in the shape of a corporate franchise,

to one of the contracting parties. It is an assumption that the

citizen is a child, needing the tutelage and protection of the leg

islature in the ordinary affairs of business life. Or else it is a

species of tyranny in government, like that of Turkey where the

right to produce, manufacture and trade are all the subject of

grant from the Sultan."

A further step in regulating fire insurance was taken by Kansas

in 1909 by regulation of rates under the supervision of the super

intendent of insurance with the right of review by the district

court. In upholding the constitutionality of this act Justice Mc-

Kenna in the case of German Alliance Insurance Co. v. Lewis'^'

said:

"The basic contention is that the business of insurance is a

natural right receiving no privilege from the state, is voluntarily

entered into, cannot be compelled nor can any of its exercises be

compelled; that it concerns personal contracts of indemnity

against certain contingencies. Whether such contracts shall be

made at all it is contended is a matter of private regulation and

agreement, and necessarily there must be freedom in fixing the

terms. And 'where the right to demand and receive service does

not exist in the public, the correlative right of regulation as to

rates and charges does not exist.' "30

This the Justice put aside as adventitious and inquired :

"Is the business of insurance so far affected with a public inter

est as to justify legislative regulation of its rates? And we mean

a broad and definite public interest. In some degree the public

interest is involved in every transaction between men, the sum of

the transactions constituting the activities of life. But there is

something more special than this, something of more definite con

83 (1894) 164 Pa. 306, 30 Atl. 217, 25 L. R. A. 250.

34 (1894) 164 Pa. 306, 325, 30 Atl. 217, 25 L. R. A. 250.

35 (1913) 233 U. S. 389, 58 L. Ed. 1011, 34 S. C. R. 612.

36 (1913) 233 U. S. 389, 405, 58 L. Ed. 1011, 34 S. C. R. 612.
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sequence, which makes the public interest that justifies regulatory

legislation."

This more special interest he found, in such matters as the busi

ness of -common carriers, the transmission of intelligence, the fur

nishing of water, light, gas and electricity, and then said:

"We do not hesitate at their regulation nor at the fixing of the

prices which may be charged for their service. The basis of the

ready concession of the power of regulation is the public inter

est.37

He dismissed as artificial the contention that the service which

the state cannot demand is not subject to state regulation ; also

the contention thai regulation applies to personal property, only,

and not to personal contracts. Touching the latter point he said :

"It is the business that is the fundamental thing; property is but

its instrument, the means of rendering the service which has be

come of public interest."

Referring to Justice Brewer's dissent in the Budd case, he said:"Every consideration was adduced based on the private char

acter of the business regulated, and for that reason, its consti

tutional immunity from regulation, with all the power of argu

ment and illustration of which that great judge was a master.

The considerations did not prevail. Against them the court op

posed the ever-existing police power in government and its nec

essary exercise for the public good. . . ."

He chided the timid and halting in the following words:

"Against that conservatism of mind which puts to question every

new act of regulating legislation and regards the legislation in

valid or dangerous until it has become familiar, government—-

state and national—has pressed on in the general welfare. . . .

The dread of the moment having passed, no one is now heard to

say that rights were restrained or their constitutional guaran

tees impaired."38

The Justice examined the business of fire insurance in the

light of the Mitnn, Budd and Brass cases and said :

"Business, by circumstances and its nature, may rise from private

to be of public concern and be subject in consequence to govern

mental regulations, Contracts of insurance have greater public

consequence than contracts between individuals to do or not to

do a particular thing whose effects stop with the individuals.

. . . When the effect goes beyond that there are many exam

ples of regulation."'10

Justice Lamar, Chief Justice White, and Justice Van De-

vanter concurring, wrote a vigorous dissent that compares favor-

« (1913) 233 U. S. 389, 407, 58 L. EdTlOll. 34 S. C. R. 612.

38 (1913) 233 U. S. 389, 409. 58 L. Ed. 1011, 34 S. C. R. 612.

3!1 (1913) 233 U. S. 389, 413. 58 L. Ed. 1011, 34 S. C. R. 612.
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ably with the dissents set out above. Among other things he said :

"For if the power to regulate, in the interest of the public, com

prehends what is intended in the power to take property for a

public use, it must inevitably follow that the price to be paid for

any service or the use of any property can be regulated by the

general assembly."40

He then examined laws regulating such business as canals,

waterways and booms ; bridges and ferries ; wharves, docks, ele

vators and stockyards; telegraph, telephone, electric, gas and oil

lines ; turnpikes, railroads and the various forms of common

carriers including express and cabs ; inn-keeping, irrigation

ditches and toll mills, and called attention to the fact that in each

instance the power to regulate rates is applied to a business that

uses tangible property devoted to a public use, not intangible such

as an insurance contract.11 He finally pointed out that public

interest and public use are not synonymous; if they are synony

mous, then the sum of the units involved in farming and labor

clothe these occupations with a public interest and the price of

farm products and wages of the day laborer can be minutely reg

ulated as they were during England's paternalistic regime be

tween the fourteenth and eighteenth centuries.42

The police power in its narrow sense of restraining and regu

lating in the interest of peace, safety, health and morals applies

to all business; but a special kind of control applies to a public

business or one affected with a public interest. At common law

these businesses are the ones conducted by an inn-keeper, ferry

man, wharfinger, miller, and common carrier; in addition, by

statute, the business of railroads, telegraphs, telephones, turn

pikes, canals, warehouses, stockyards ; the supplying of water,

gas, light, heat, oils, and power through pipes and wires ; banking

and insurance, and the distribution of news and market quota

tions. These have to do with transportation, finance and the nec

essaries of life.43 In other words, their justification for restraint

and regulation is that business has (1) a government grant or

special privilege: (2) is a virtual monopoly although not con

clusive now; (3) such a business has standardized its methods so

that the public must use it for success ; (4) where the business is

that of caring for another's property or money.4'

40 (1913) 233 U. S. 389, 419, 58 L. Ed. 1011, 34 S. C. R. 612.

« (1913) 233 U. S. 389, 426, 58 L. Ed. 1011, 34 S. C. R. 612.

42 (1913) 233 U. S. 389, 430, 58 L. Ed. 1011, 34 S. C. R. 612.

*a Freund, Police Power 381.

44 6 R. C. L. 227.
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Was the Kansas legislature justified in affecting with a pub

lic interest the occupations mentioned above? An affirmative

answer can be given with assurance touching the public utilities

and common carriers. The manufacture of food and clothing and

the mining and preparation of fuel present a more difficult ques

tion. The leading cases reviewed above were presented to show

the progressive advance made in this country by law-makers and

courts in spite of powerful dissents based upon the private nature

of the business. No more cogent reasoning or vigorous language

can be used against affecting with a public interest the manufac

ture of three great necessaries of life—food, clothing and fuel

and the transportation of the same—than were used by Justices

Field, Brewer, Gray, Peckham, Dean and Lamar; but the police

power legislation was upheld in each case. Every great advance,

both in common and statutory law, arose out of some public

necessity. There are always persons, especially those who fear

their interests are adversely affected, who think nothing is con

stitutional until some court of last resort says so. Courageous

spirits in the Kansas legislature have adventured a little farther

than preceding legislatures and applied the police power to new

economic areas by affecting three fundamental necessaries of life

with a public interest and applying government regulations. Will

the courts of last resort uphold this new legislation as a proper

exercise of the police power? The judicial answer to this question

depends on whether the Kansas act has gone so far as to infringe

the constitutional limitations. Justice Holmes stated the method

of fixing the scope of the police power and how it is determined

as follows:

"With regard to the police power, as elsewhere in the law, lines

are pricked out by the gradual approach and contact of decisions

on the opposing sides."45

VII. The Kansas Act and Constitutional Limitations.

In order to run the gauntlet of constitutional limitations, the

Kansas statute must have been enacted in the face of a great

emergency or danger, or to promote some great public need and

tend to overcome the emergency or danger and conserve the pub

lic interest in a reasonably effective manner. If under judicial

test the act is found to be capricious, unreasonable or arbitrary,

"Noble State Bank v. Haskell, (1911) 219 U. S. 104, 112, 55 L. Ed.

112, 31 S. C. R. 186.
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it will be declared unconstitutional. The act must have some re

lation of means to a legitimate public end.

I. Liberty of Contract. The chief constitutional provisions

used to restrain the legislative exercise of the police power are

found in the bill or rights, in state constitutions, and the four

teenth amendment to the federal constitution. The pertinent parts

of the Kansas bill of rights read:46 "All men are possessed of

equal and inalienable natural rights, among which are life, liberty

and the pursuit of happiness ;" also, "all persons for injuries suf

fered in person, reputation or property, shall have remedy by due

course of law and justice administered without delay." The pert

inent part of the fourteenth amendment reads:47 "Nor shall any

state deprive any person of life, liberty or property without due

process of law; nor deny to any person within its jurisdiction

the equal protection of the laws." The Kansas act has been

attacked as infringing these provisions. What is meant by "lib

erty," "property," "due process," and "equal protection" as used

in the constitutions? The meaning of these words when em

ployed by the courts indicate a fusing or overlapping. The Su

preme Court in Allgeyer v. Louisiana.is by Justice Peckham, said:

"The liberty mentioned in the fourteenth amendment means

not only the right of the citizen to be free from the mere physical

restraint of his person, as by incarceration, but the term is deemed

to embrace the right of the citizen to be free in the engagement of

all his faculties; to be free to use them in all lawful ways; to live

and work where he will ; to earn his livelihood by any lawful call

ing; to pursue any livelihood or avocation; and for that purpose

to enter into all contracts which may be proper, necessary, and

essential to his carrying out to a successful conclusion the pur

poses above mentioned."

Property as defined by the supreme court of Illinois in Bracci'ille

Coal Co. v. People,19 by Justice Shope,

"Is the right, not only to possess and enjoy it, but also to acquire

it in any lawful mode, or by following any lawful industrial pur

suit which the citizen, in the exercise of the liberty guaranteed,

may choose to adopt. Labor is the primary foundation of all

wealth. The property which one has in his own labor is the com-

moji heritage, and, as an incident to the right to acquire other

property, the liberty to enter into contracts by which labor may be

employed in such way as the laborer shall deem most beneficial.

46 Kansas constitution, bill of rights, secs. 1 and 18.

47 Constitution of U. S., fourteenth amendment, sec. 1.

48 (1897) 165 U. S. 578. 17 S. C. R. 427, 41 L. Ed. 832.

40 (1893) 147 111. 66, 35 N. E. 62, 22 L. R. A. 340, 37 A. S. R. 206.
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and of others to employ such labor, is necessarily included in the

constitutional guarantee."

These definitions indicate that the "due process" clause includes

contractual rights as a species of liberty and property. Further

more, "equal protection" usually accompanies or is included in

"due process." In support of this statement the Supreme Court

in Smyth v. Ames?" by Justice Harlan, said:

"A state law establishing rates for transportation of persons

or property by railroad that will not admit of the carrier earning

such compensation as under the circumstances, is just to it and

to the public, would deprive such carrier of its property without

'due process' of law and deny to it the equal protection of

the law."

The state does not violate the "equal protection" clause if its laws

operate on all alike without imposing any arbitrary power of

government on the individual. Of course, all persons do not have

to be treated alike. The legislature may make classifications on

the basis of necessity or convenience ; but the laws must operate

uniformly within the classification. Justice Field gave a good

general statement on the nature of "equal protection" in the case

of Barbier v. Connolly"'1 in the following words:

"The fourteenth amendment in declaring that no state shall

deprive any person of life, liberty or property without due process

of law, nor deny any person within its jurisdiction the equal pro

tection of the law, undoubtedly intended, not only that there

should be no arbitrary deprivation of life or liberty or arbitrary

spoliation of property but that equal protection and security should

be given to all under like circumstances in the enjoyment of their

personal and civil rights ; that all persons should be equally entitled

to pursue their happiness and acquire and enjoy property; that

they should have like access to the courts of the country for the

protection of their persons and property, the prevention and re

dress of wrongs, and the enforcement of contracts; that no im

pediment should be imposed to the pursuits of anyone except as

applied to the same pursuits by others under like circumstances ;

that no greater burdens should be laid upon one than are laid upon

others in the same calling and condition. . But neitherthe amendment broad and comprehensive as it is, nor any other

amendment was designed to interfere with the power of the state,

sometimes termed its 'police power,' to prescribe regulations, to

promote the health, peace, morals, education and e^ood order of

the people, and to legislate so as to increase the industries of the

state, develop its resources and add to its wealth and prosperity."

50(1898) 169 U. S. 466, 18 S. C. R. 418, 42 L. F.d. 810.

" f 1885) 113 U. S. 27, 5 S. C. R. 357, 28 L. Ed. 923.
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The chief assault on the Kansas act has been directed against

its contract provisions by counsel for defense in the Howat case

before the Crawford County district court"'2 and the Kansas su

preme court.53 In these cases the issue was whether the coal

mining business is one that can be affected with a public interest

and consequently be regulated under the police power. The most

obnoxious provisions of the Kansas act, according to Howat's

counsel are section 9 which provides that if in any of the indus

tries affected with a public interest, the contract entered into in

the future for their operation be found to be unfair, unjust or

unreasonable, the court of industrial relations has the power to

modify the contract so it will be fair, just and reasonable; section

15, which makes it unlawful to discharge or discriminate against

an employee for any testimony before, or any complaint made to

the court of industrial relations, touching a controversy between

employers and employees; section 17 which makes it unlawful

for any employee or other person willfully to strike, or picket any

of the specified industries, etc., for the purpose of hindering, de

laying, interfering with, or suspending their operation.

Mr. J. T. Clarkson, one of the counsel for Howat in the case

before the Crawford County district court presented a brief which

traces the history of labor in England, beginning with the Statute

of Labourers of 1349 which required all able-bodied men to

work, fixed wages, etc., cited cases54 both English and American

which upheld the common law right to indict and convict laborers

for a conspiracy to raise wages ; asserted that to protect liberty,

and prevent interference with the freedom of contract the four

teenth amendment was adopted ; developed the modern doctrine

of the right of workmen to combine or form labor unions ;" set

out the rights of individual members of a labor union;56 devel

oped the theory that the best method of making a labor union

152 Kansas v. Howat ct al., (1920) Crawford County Dist. Court,

printed transcript; Typewritten brief of John T. Clarkson, Albia, Iowa.

"Kansas v. Howat et al., (1920) 107 Kan. 423, 191 Pac. 585.

54 Rex v. Journeyman Tailors, (1721) 8 Mod 10; People v. Melvin,

(1810) 2 Wheeler's C. C. (N.Y.) 202; Yates 111. Cas. 112; People v.

Trequier, (1823) 1 Wheeler's C. C. (N.Y.) 142.

53 See Martin, Modern Law of Labor Unions 9. See Commonwealth

v. Hurt. (1842) 4 Mete. (Mass.) Ill, 38 Am. Dec. .546; Pickett v. Walsh.

(1905) 192 Mass. 572. 78 N. E. 753; Jacobs v. Cohen, (1905) 183 N. Y.

207, 76 N. E. 5, 111 A. S. R. 730. 2 L. R. A. (N.S.) 292.

56 See State v. Glidden, (1887) 55 Conn. 46, 2 A. S. R. 231 ; Karges

Furniture Co. v. Amalgamated Woodworkers Local Union, (1905) 165

Ind. 42, 75 N. E. 877, 2 L. R. A. (N.S.) 607: Mv Maryland Lodge .-.

Adt, (1905) 100 Md. 238. 59 Atl. 721. 68 L. R. A. 752.
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effective is by the use of strikes which he declared permissible as

a part of the liberty of contract, regardless of the motives for

which the strike is called and said:

"Thus it is clear that one in the employ of another, under a

contract terminable at will, or where the contract will terminate

at a given time, has an absolute right to determine for himself, or

agree with others at the termination of that contract, or at anytime if terminable at will, to quit the employment and his motive

for so doing is beyond inquiry."57

In support of this position counsel for Howat relied on certain

decisions58 of the Kansas supreme court, but chiefly on a few

leading decisions of the Supreme Court of the United States, up

holding the freedom of contract. In Brick Company v. Perry,™

where the Kansas supreme court had under consideration a statute

making it unlawful to discharge an employee because he belongs

to a labor organization the industry not being affected with a

public interest ; Judge Greene pronounced the act unconstitutional

and among other things said :

"The right to follow any lawful vocation and to make con

tracts is as completely within the protection of the constitution as

the right to hold property free from unwarranted seizure or the

liberty to go when and where one will. One of the ways of obtain

ing property is by contract. The right, therefore, to contract can

not be infringed by the legislature as it would be violating the

letter and spirit of the constitution. Every person is protected in

his right to work where and for whom he will. He may select

not only his employer but also his associates. Any act of the

legislature that would undertake to impose on any employer the

obligation of keeping in his service one whom, for any reason, he

should not desire, would be a denial of his constitutional rights

to make and terminate contracts and to acquire and hold prop

erty. . . ."

In the case of Adair v. United States60 the Supreme Court

had under consideration an act of Congress regulating interstate

commerce, one section of which made it a crime for an agent of

an interstate carrier, with full authority on the premises, to dis-

"Hichman Coal and Coke Co. v. Mitchell, (1917) 229 U. S. 245, 259;

Purvis v. U. B. of Carpenters and Joiners, (1906) 214 Pa. 348, 63 Atl.

585, 112 A. S. R. 272, 12 L. R. A. 642; Beechley v. Melville. (1897) 102

Iowa 602, 70 N. W. 107; Kimball v. Harrison, (1871) 34 Md. 407.

• ssSee State v. Haun. (1899) 61 Kan. 146, 59 Pac. 340; State v. Wil

son, (1899) 61 Kan. 32, 58 Pac. 981, especially Judge Smith's dissent:

Coffeyville Vitrified Brick and Tile Co. v. Perrv, (1904) 69 Kan. 297. 76

Pac. 848.

59 Coffeyville Vitrified Brick and Tile Co. v. Perry, (1904) 69 Kan.

297, 76 Pac. 848.

•° (1908) 208 U. S. 161, 52 L. Ed. 436, 28 S. C. R. 277.
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charge an employee simply because of belonging to a labor union.

Justice Harlan in declaring the act unconstitutional, said:

"In our opinion that section, in the particular mentioned, is an in

vasion of personal liberty, as well as the right of property guaran

teed by that amendment01 [the fifth]. . . Such liberty and

right embraces the right to make contracts for the purchase of the

labor of others, and equally the right to make contracts for the

sale of one's own labor. . . . It is not within the functions

of government—at least in the absence of contract between the

parties—to compel anyone in the course of his business and against

his will to accept or retain the personal service of another or to

compel any person against their will to perform personal services

for another. The rights of persons to sell their labor upon such

terms as they deem proper is, in its essence, the same as the right

of the purchaser of labor to prescribe the conditions upon which

he will accept such labor from the person offering to sell it. So

the right of the employee to quit the service of the employer for

whatever reason is the same as the right of the employer for

whatever reason to dispense with the services of such employee."62

Another leading case is Coppage v. Kansas"3 in which the

Supreme Court had under consideration an act of Kansas which

made it a crime for anyone to coerce another to make any agree

ment not to join, become or remain a member of a labor organiza

tion. The court, by Justice Pitney, held the statute contrary to the

'due process' clause of the fourteenth amendment and referring

to the Adair case said :

"L'nless it be overruled, this decision is controlling upon the

present controversy ; for if Congress is prevented from arbitrary

interference with the liberty of contract because of the 'due

process' provision of the fifth amendment, it is too clear for argu

ment that the states are prevented from the like interference by

virtue of the corresponding clause of the fourteenth amendment ;

and hence if it be unconstitutional for Congress to deprive an

employer of liberty or property for threatening an employee with

loss of employment or discriminating against him because of his

membership in a labor organization, it is unconstitutional for a

state to similarly punish an employer for requiring his employee

as a condition for securing and retaining employment to agree

not to become or remain a member of such an organization while

so employed."

Justices Holmes, Day and Hughes dissented.

01 It will be observed that the due process clauses of the fifth and

fourteenth amendments are identical—the fifth applies to acts of Con

gress ; while the fourteenth applies to the lawmaking power of each state.

02 Justices McKenna and Holmes filed separate dissenting opinions.

Infra.

™ (1914) 236 U. S. 1, 59 L. F.d. 441, 35 S. C. R. 240.
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The proponents of the parts of the Kansas act that deal with

contracts rest their case on a somewhat different conception of

contracts and the "due process" clauses of the constitutions. They

rely on such statements of the supreme court, "... free

dom of contract is a qualified and not an absolute right. There is

no absolute freedom to do as one wills or to contract as one

chooses. . . . Liberty implies the absence of arbitrary re

straint, not immunity from reasonable regulations and prohibi

tions imposed in the interest of the community ;"04 also, "it is

within the undoubted power of government to restrain some indi

viduals from all contracts, as well as all individuals from some

contracts."65

The courts of last resort have recognized that liberty to con

tract is limited and not absolute, by upholding statutes fixing a

reasonable maximum charge for a public service;66 prohibiting

the manufacture and sale of intoxicating liquors ;67 limiting the

hours of employment in mines and smelters;68 prescribing the

hours of labor for those employed by the state or its municipali

ties;69 prohibiting the sale of cigarettes without a license;70 abol

ishing the 'truck system' and requiring payment of wages in

cash ;71 prohibiting option contracts to sell or buy grain ;72 restrict

ing the hours that women may be employed in laundries to not

more than ten hours a day ;™ permitting a person to condemn

property for the purpose of obtaining water for his land ;74 mak-

6* Chicago, etc., R. Co. v. McGuire, (1911) 219 U. S. 549, 55 L. Ed. 328,

31 S. C. R. 259. See Crowley v. Christensen, (1890) 137 U. S. 86, 34

L. Ed. 605. 11 S. C. R. 13, and Jacobson v. Massachusetts, (1901) 197

U. S. 11, 49 L. Ed. 643, 25 S. C. R. 358.

65Frisbie v. United States, (1895) 157 U. S. 160, 39 L. Ed. 657, 15

S. C. R. 586.

66 Munn v. Illinois, supra; Chicago, etc., R. Co. v. Iowa. (1876) 94

U. S. 155, 24 L. Ed. 94; Railroad Commission cases, (1886) 116 U. S.

307, 29 L. Ed. 636; Wilson v. Consolidated Gas Co., (1908) 212 U. S. 19,

53 L. Ed. 382, 29 S. C. R. 192.

'" Mugler v. Kansas, (1903) 123 U. S. 623, 31 L. Ed. 205. 8 S. C. R. 273.

68Holden v. Hardy, (1897) 169 U. S. 366, 42 L. Ed. 780, 18 S. C. R.

383.

l"iAtkin v. Kansas, (1903) 191 U. S. 207, 48 L. Ed. 148, 24 S. C. R.

124.

70Gundling v. Chicago, (1900) 177 U. S. 183, 44 L. Ed. 725, 20 S.

C. R. 633.

"Knoxville Iron Co. v. Harbison, (1901) 183 U. S. 13, 46 L. Ed. 55,22 c r p i

"Booth v! Illinois, (1902) 184 U. S. 425, 46 L. Ed, 623, 22 S. C. R.

425.

"Muller v. Oregon, (1908) 208 U. S. 412, 52 L. Ed. 551, 28 S. C. R.

324.

71 Clark v. Nash, (1905) 198 U. S. 361, 49 L. Ed. 1085, 25 S C R

676.
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ing it unlawful to contract to pay miners employed in quantity

rates on the basis of screened coal instead of the weight of coal as

originally produced at the mine ;75 prohibiting contracts limiting

liability for injuries made in advance of injuries received ;*" regu

lating the rates to be charged for fire insurance;77 requiring cer

tain industries including railroads to pay employees semi-monthly

in cash ;7S fixing a minimum wage for women and minors ;7" and

prohibiting the sale of stocks without a license granted by a "blue

sky commission."80 In all these cases there was a limitation of

contract in the interest of the general welfare and, therefore, not

an infringement of the fourteenth amendment. Upholding the

power of the legislature to enact such legislation Justice Hughes

said :81

"But where there is reasonable relation to an object within the

governmental authority the exercise of the legislative discretion

is not subject to judicial review. The scope of judicial inquiry in

deciding the question of po-cjer is not to be confused with the

scope of legislative consideration dealing with the matter of

policy."

The same principle is thus stated by Justice Day in McLean v.

Arkansas:*2 "The legislature, being familiar with local conditions

is primarily the judge of the necessity of such enactments."

Again, those upholding the constitutionality of the present

Kansas act rely to a considerable extent on the dissenting opin

ions in the Adair and Coppage cases. In the Adair case Justice

McKenna pointed out that labor unions sustain a very important

relation to common carriers, a matter of public concern ; there

fore, their power should be recognized in legislation. Justice

Holmes emphasized the same point and said:

"Their very existence is directed specifically to the business,

and their connection with it is, at least, as intimate and important

"-McLean v. Arkansas, (1919) 211 U. S. 539, 53 L. Ed. 315, 29 S.

C R. 206.

76 Chicago, etc., R. Co. v. McGuire, (1916) 219 U. S. 549, 55 L. Ed. 328.

"German Alliance Ins. Co. v. Kansas, (1913) 233 U. S. 389, 58 L. Ed.

1011, 34 S. C. R. 612.

"Erie R. R. Co. v. Williams, (1914) 233 U. S. 685, 58 L. Ed. 1155,

34 S. C. R. 761.

™Stettler v. O'Hara, (1914) 69 Ore. 519, 139 Pac. 743; Williams v.

Evans. (1917) 139 Minn. 32, 165 N. W. 495.

S0Hall v. Giegncr-Jones Co., (1917) 242 U. S. 539, 61 L. Ed. 480,
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"Chicago, etc., R. R. Co. v. McGuire, (1916) 219 U. S. 549, 55 L.

Ed. 328.

82 McLean v. Arkansas, (1919) 211 U. S. 539, 53 L. Ed. 315, 29 S.

C. R. 206.

M Adair v. United States. (1908) 208 U. S. 161, 52 L. Ed. 436, 28 S.

C. R. 277, 13 Ann. Cas. 764.
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as that of safety couplers, and, I should think, as the liability of

master and servant, matters which, it is admitted, Congress might

regulate so far as they concern commerce among the states."

Justice Holmes dissented in the Coppagc case reiterating his for

mer attitude and urging that the Adair decision be overruled.

Justice Day with Justice Hughes concurring, argued strongly in

favor of upholding the Kansas act as a proper limitation of the

contract under the reserved police power of the state.84

The chief reliance of the proponents of the Kansas act is the

so-called Adamson law, passed by Congress in 1916 to prevent a

nation-wide strike by the railway labor unions. This law did three

things : ( 1 ) It established eight hours as the standard work day

for employees of interstate commerce carriers: (2) provided for

a commission of three to observe the operation of the law for a

period of not less than six nor more than nine months and then

report to the president and Congress; (3) provided that until a

report of the commission should be made and for thirty days,

thereafter, the wages of railway employees should be the present

standard day's wage and for extra time the employees should be

paid not less than the pro rata rate for the standard eight-hour

day. In other words. Congress compulsorily arbitrated a dispute

between railway employers and their employees and fixed a tem

porary minimum wage pending an agreement between the em

ployers and their employees. The constitutionality of this act was

upheld by a divided court in the case of IVilson v. Neuf,"s Chief

Justice White delivering the opinion. The Chief Justice in th;

course of the opinion, surveyed the situation in the fall of 1916

when the imminent interruption of interstate commerce was

threatened by a general strike of railway employees. The strike,

if called just at the approach of winter, would have been a na

tional calamity. The threatened strike was the outcome of a dis

pute over a standard work day and an adequate wage scale. The

Chief Justice then inquired as to the power of Congress over

interstate and foreign commerce in the face of an emergency,

which in his opinion, did not create a power in Congress, but

furnished a reason for the exercise of a power already enjoyed,8"

and said :

"That the business of common carriers by railroads is in a

sense a public business because of the interest of society in the

"Coppage v. Kansas, (1914) 236 U. S. 1, 59 L. Ed. 441, 35 S. C. R.

240.
'l"> (1917) 243 U. S. 332, 61 L. Rd. 755, 37 S. C. R. 298.

*'-See Ex parte Milligan, (1866) 4 Wall. 2, 18 L. Ed. 387.
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continued operation and rightful conduct of such business, and

that the public interest begets a public right of regulation to the

full extent necessary to secure and protect it, is settled by so many

decisions, state and federal, and is illustrated by such a continu

ous exertion of state and federal legislative power, as to require

no room for question on this subject."

Touching the private nature of the right of the parties concerned

to fix wages and the superior public right vested in Congress in

case of failure to exercise what he called an essentially private

right he said :

"It is also equally true that as the right to fix, by agreement

between the carrier and its employees, a standard of wages to con

trol their relations is primarily private, the establishment and giv

ing effect to such agreed on standards is not subject to be con

trolled or prevented by public authority. By taking all these propo

sitions as undoubted, if the situation which we have described

and with which the act of Congress dealt be taken into view, that

is, the dispute between the employers and employees as to a

standard of wages, their failure to agree, the resulting absence of

such standard, the entire interruption of interstate commerce

which was threatened, and the infinite injury to the public inter

est, which was imminent, it would seem inevitably to result that

the power to regulate necessarily obtained and was subject to

be applied to the extent necessary to provide a remedy for the

situation, which included a power to deal with a dispute, to provide

by appropriate action for a standard of wages, to fill the want of

one caused by the failure to exert the private right on the subject,

and to give effect by appropriate legislation to the regulations thus

Adopted."

The court upheld the constitutionality of the Adamson act

because (1) a great emergency confronted the country, an emer

gency occasioned by a dispute between employers and employees

in interstate commerce; (2) interstate commerce is a business

affected with a public interest; (3) therefore. Congress, having

full power over interstate commerce, has the right to regulate it

for the preservation of a superior public right to the extent of

fixing a standard work day and a temporary minimum wage. It

is claimed that the Kansas act is "on all fours" with the Adamson

act in that each provides compulsory arbitration and each fixes

a temporary minimum wage pending the settlement of a dispute

between employers and employees in a business affected with a

public interest ; but it should be noted that the Wilson case had to

do with a common carrier and no prohibition of strikes ; the

Howat case, with a coal-mining industry and a prohibition of

strikes.
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Justice Curran of the Crawford County district court render

ing the decision in the Howat case*1 showed that the coal mining

industry is subject to the supervision of a state official, namely,

the state mining inspector, which makes the industry a matter of

public interest ; that the act of the Kansas legislature, in the cir

cumstances, specifically affecting the coal mining industry with a

public interest is conclusive upon the court. Justice Curran fol

lowed the example of Chief Justice White in the Wilson case and

took judicial notice of the emergency that induced the Kansas

legislature to pass the act creating the Kansas court of industrial

relations to settle industrial disputes, and said:

' "If I am at liberty to do that, what were the conditions that

confronted the people of our state during the time referred to by

counsel, that is, of December, 1919? We find the state, by reason

of being deprived of fuel, in a paralyzed condition in practically

Jill of its industries. The streets of cities were dark; the schools

were closed and the education of children was interfered with ;

the unfortunates confined in the hospitals for the insane threat

ened with the hazard of freezing. We find the school for the

feeble-minded in the same condition. The hospitals that dot the

state of Kansas, where the sick, the weak, the crippled, the

maimed and helpless were confined, threatened with the hazard of

freezing for want of fuel ; the school for the deaf and dumb, the

school for the blind and helpless, and every institution in the

state threatened and doubly threatened ; transportation paralyzed ;

the means of distribution of food and other necessaries of life

did not properly function as a result of not having fuel; and

whenever you paralyze transportation you make a strong bid for

starvation and suffering."88

Continuing, the court pointed out that the act does not provide for

a general but only a temporary regulation of the coal business

as the court of industrial relations does not begin to function until

there is a controversy that threatens the public safety ; and when

the dispute is settled the regulation by the court ceases. The act,

in the opinion of the court, is a reasonable police power regulation

and therefore, constitutional.

The contention of Justice Curran to the effect that the court

of industrial relations does not begin to function until there is a

controversy between employers and employees in the industries

affected with a public interest and consequently there is no general

"See note 52; see also Titus v. Sherwood, (1910) 81 Kan. 780,

106 Pac. 1071; In re Williams, (1908) 79 Kan. 212, 98 Pac. 777; State

v. Reasor, (1915) 93 Kan. 628; Pac.; State v. Booth, (1913) 179 Ind.

405, 100 N. E. 563.

88 See note 52.
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but merely a temporary regulation, seems to be well taken. An

examination of this act confirms Justice Curran's position. Sec

tion 3 declares the "operation" of the specified industries to be

affected with a public interest. It is "operation" and not property

that is affected. Section 7 states the circumstances under which

the court of industrial relations may take jurisdiction over a

"controversy" between employers and employees in the specified

industries. It is clear that no jurisdiction is conferred unless

"It shall appear to said court of industrial relations that said

controversy may endanger the continuity or efficiency of service

. , . or affect the production or transportation of the neces

saries of life ... or produce industrial strife, disorder or

waste, or endanger the orderly operation of such industries . .

. and thereby endanger the public peace or threaten the public

health."

Section 8 defines the kind of order the court may make and pro

vides :

"Such terms, conditions, rules, practices, wages or standard of

wages . . . shall continue for such reasonable time as may

be fixed by the court, or until changed by the agreement of the

parties with the approval of the court."

It is not reasonable to assume that the court would refuse to

revoke its order when the disputants agree, unless such agree

ment would impair a public right. Section 9 provides :

"The right of every person to make his own choice of employment

and to make and carry out fair, just and reasonable contracts and

agreements of employments is hereby recognized."

Section 17 permits an individual to quit his employment at any

time; but prohibits him from quitting by the strike method for

the purpose of "hindering, delaying, interfering with, or sus

pending the operation of" any of the specified industries. Again,

"operation" is the keyword.

Is it not clear that these sections provide no general regulation

of the specified industries? The court can act, only, in case of a

dispute or controversy which creates a danger to the public peace

or public health, or the general welfare. After the court acts to

prevent a breach of the peace, or danger to the public health, the

law provides that the emergency having passed, in other words,

the disputing employers and employees having agreed and the

agreement being reasonable, it must set aside the order and the

industry returns to its normal conditions. When the industrial

ship approaches dangerous breakers or stormy seas in the form

of unsettled controversies, and, the owners, the crew and the

passengers—the employer, employees and the public—are
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threatened with a wreck, an impartial expert pilot, the court of

industrial relations, takes the wheel temporarily; and when the

danger is passed the regular pilot resumes the wheel and the ship

continues on its regular course. No attempt is made to impose

upon the manufacture of food and clothing and the production of

fuel the fixing of charges and the regulation of service similar to

the general regulation of public utilities and common carriers.

In these three industries such temporary regulation, only, is im

posed as is absolutely necessary to preserve the peace, protect the

health and promote the general welfare.

No case involving the manufacture of food or clothing has

come before any of the regular courts of Kansas, but a hearing

of a milling case89 has just been concluded by the court of indus

trial relations. This was an investigation coming under the pro

visions of the Kansas act touching the manufacture of food

products to determine whether the flour mills are reducing produc

tion to "affect prices," or to obstruct the reasonable continuity and

efficiency of production of flour and thus endanger the public

peace, health and general welfare. The milling industry is one

that by section 16 of the act cannot reduce production without the

consent of the court of industrial relations. The decision, written

by Judge Huggins, stated that the evidence showed a condition

exactly opposite from that occupied by the coal mining industry a

year ago as the flour storage capacity of the mills at the present

time is full to the limit. Elevators are full of wheat, no shortage

of flour anywhere in the state, prices falling and foreign orders

for flour diminishing because of foreign market and exchange

conditions. The court found that the milling industry is one of

the essential industries in the sense of the Kansas statute and,

therefore, subject to the court's regulations to protect the public

interest. The court did not issue a regulating order but appointed

Mr. G. A. Engh, the chief accountant of the court ; Professor

L. A. Fitz, head of the milling department of the Kansas Agricul

tural College, and C. V. Topping, Secretary of the Southwest

Millers Association, a committee to recommend to the court rules

for the operation of the industry and keep the court informed as

to continuity and efficiency of operation.

S9 Printed transcript. Docket No. 3, 803. In the court of industrial

relations, state of Kansas.

In the matter of the investigation concerning the continuity of pro

duction in the flour-milling industry at Topeka and other points in the

state of Kansas.
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Touching the interest of labor in this matter, the opinion con

tains two significant paragraphs as follows:

"Another very important question connected with the matter

before us is its effect upon labor. As has already been stated,

herein, the people of Kansas have solemnly declared by legislative

act that workers engaged in this industry shall, at all times, receive

a fair wage and have healthful and moral surroundings. In the

reduction of hours of operation, therefore, the millers should be

very careful and solicitous concerning the matter of labor. Skilled

and faithful employees should be given such treatment as will

enable them during the period of limited production to support

themselves and families. The evidence before us shows that in the

Topeka mills skilled men in the milling business are being paid a

monthly wage and are, therefore, drawing pay whether the mill

is running or not. So far as it is possible to do so this rule should

be recognized in all the mills of the state, for it is necessary in the

promotion of the general welfare that skilled and faithful workers

should always be available for these essential industries which so

vitally affect the living conditions of the people."

This is not an order, but if the suggestion is carried out or an

order is finally made embodying this principle, may it not in time

"take" property without due process of law?"

There is one drastic provision in the Kansas act affecting the

control of business which amounts to temporary state socialism.

Section 20 provides that in case of suspension, limitation or cessa

tion of the operation of the specified industries, etc., contrary to

the provisions of the act or the orders of the court of industrial

relations, and said court is satisfied, that the suspension, etc.,

affects the general welfare by endangering the public peace or

threatening the public health, the court of industrial relations may

take proper proceedings in any court of competent jurisdiction to

take over and operate the said industry, etc., during such an

emergency. There is a proviso that owners of the industry must

have a fair return and the employees a fair wage during the time

of such operation. This reads well. But it might happen that

state operation would not yield a net return in the face of supply

and demand and the inexorable conditions of world markets suffi

cient to pay a fair return to the owners and a fair wage to the

workers. Would this not be a taking of property without "due

process" of law? Would the state in the circumstances retreat

from the cover of the police power and resort to taxation to make

up the deficiency so that the owners might have a fair return and

the workers a fair wage ? Would the state insist on the discourag

ing police power principle for a business affected by a public
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interest that Justice Holmes announced in the case of Noble State

Bank v. Haskellfm The Justice replying to the charge that taking

the funds of one bank to create a guaranty fund to pay depositors

in a failed bank is taking property without "due process" of law,

said:

"For in this case there is no out and out taking at all. The pay

ment can be avoided by going out of the banking business, and is

required only as a condition for keeping on, for corporations

created by the state."

Would the state rest its case on the principle of the North

Dakota industrial program which was recently held constitutional

by the Supreme Court in the case of Green v. Fracier?91 Justice

Day speaking for the court said :

"Under the peculiar conditions existing in North Dakota which

are emphasized by the opinion of its highest court, if the state

sees fit to enter upon such enterprises as are herein involved with

the sanction of its constitution, its legislature and its people, we

are not prepared to say that it is within the authority of this

court in enforcing the observance of the fourteenth amendment,

to set aside such action by judicial decision."

This case involved a question of state taxation and "due process"

of law.

Briefly summarizing this article it may be said that the orig

inal principle of affecting an industry or business with a public

interest rested on either special privileges granted by the state

or on a monopoly, real or virtual. These still play an important

role but are not conclusive at the present time. The common law

has been augmented by statutes to include many industries that

formerly were regarded as private. The justification for these

additions is the changed social and economic conditions which

call for a new interpretation of the public interest and the place

of the individual in a complex social, political and economic organ

ization. Despite the arguments of able judges who pleaded the

0• (1911) 219 U. S. 575, 55 L. Ed. 341, 31 S. C. R. 299. The court

of appeals for the District of Columbia recently held unconstitutional

an act of Congress declaring rental property such as apartments and

hotels affected with a public interest, and giving tenants the right to

occupy the premises after the termination of the lease, the rental to be

fixed by a rent commission. This act known as the Ball Rent Law, the

court said, infringed the fifth amendment by taking property without

"due process" of law. There was a vigorous dissent by Chief Justice

Smyth who argued that renting apartments can be affected with a public

interest and regulated under the police power, using the principles of

the Munn, Budd, McGuire and the German Alliance Ins. Co. cases. See

Hirsh v. Block, (1920) 267 Fed. 614.

01 (1920) 40 S. C. R. 499.
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private nature of the business and the principle of competition as

a sufficient regulator, the legislatures have widened the horizon

of the police power in the interest of the general welfare which

has constantly waxed as the individual welfare, as formerly un

derstood, has waned. The individual may conduct his business

unmolested as long as he does not injure others, but the state

decides when the individual activity threatens to impinge upon

the public welfare.

The Kansas act was passed in the face of a great emergency.

In order to get the strongest possible excuse for regulation the

act affects several industries, etc., with a public interest, namely,

public utilities, common carriers and three industries that deal

with the necessaries of life—manufacture of food and clothing

and the mining or production of fuel including the transportation

of these three. The act has several interesting features in the

difference of treatment accorded these three industries. The

regulation of the manufacture of food products seems to be un

restricted but the regulation applied to the manufacture of cloth

ing and the production of food applies only to these two articles

in "common use." ^'hat is "common use?" Again instead of fol

lowing the usual practice of classifying the industries on the basis

of size and therefore the assumed probable danger the act makes

no distinction between the small and the large industries within

each class, that is, the aggregate units of the separate industries

furnish the public interest or test which is but following the

method whose constitutionality was upheld in the German Alli

ance Insurance Company case.92 Finally the act is interesting in

that the court of industrial relations, for the three special indus

tries affected, exercises no general regulation of the business but

only a temporary regulation restricted to the "operation" of the

industry during the period of a controversy or public danger.

Sections 15 and 17 have been the storm centers of opposition

to the act.93 Section IS, which makes it unlawful for any person

to discharge or discriminate against an employee because of his

testifying before or complaining to the court of industrial rela

tions touching a controversy between employers and employees

as provided for in the law, seems to fall under the condemnation

02 German Alliance Ins. Co. v. Kansas, (1913) 233 U. S. 389, 58 L. Ed.

1011, 34 S. C. R. 612.

1,3 Section 17 will receive further treatment in the concluding article

of this series.
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of the Supreme Court's decision in the Coppage case.9* Two views

may be advanced in support of the constitutionality of this section :

first, the general theory of the Supreme Court which pervades

the decision of Wilson v. Nnv, together with the strong dissents

in the Adair and Coppage cases, may indicate that the highest

court in the United States is ready to reverse its decisions in the

last two cases and thus bring them into harmony with other deci

sions by the Supreme Court approving sweeping limitations of

the right to contract; second, the industries to which the limita

tion applies, unlike the legislative act condemned in the Coppage

case, have been affected with a public interest and section 15 is

incorporated as necessary in the enforcement of a police power

regulation. In other words, the section is introduced to prohibit

employers from intimidating employees who might be necessary

witnesses before the court or who might properly sign a com

plaint.

In view of the judicial attitude toward the evolving or dyna

mic police power, it would seem that this Kansas act, at least as

far as the sections already discussed are involved, has more than

an even chance of being held constitutional; but it would take

the cube of Solomon's wisdom to predict what the Supreme

Court of the United States will do with a police power statute

and the "due process" and "equal protection" clauses of the

federal constitution.

(To be concluded.)

"Coppage v. Kansas, (1914) 236 U. S. 1, 59 L. Ed. 441, 35 S. C. R.

240.
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Contracts—Substantial Performance of Contracts for

the Sale of Chattels by Description.—In discussing contracts

for the sale of chattels by description it generally is said that a

strict performance is required,1 subject, of course, to the rule of

de minimis which disregards mere trifling variations.2 In con

tracts for the manufacture and sale of chattels, however, especial

ly if the chattel possesses some distinctive peculiarity included at

the request of the purchaser, a rule has been growing up that,

1 Springfield Shingle Co. v. Edgecomb Mill Co., (1909) 52 Wash. 620,

101 Pac. 233, 35 L. R. A. (N.S.) 258, and note at p. 288.

2 "Nowhere would a departure from full performance of a condition

be regarded as important if the departure were an inconsiderable trifle

having no pecuniary importance." 2 Williston, Contracts Sec. 805.
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even where the departure in performance is of some pecuniary

importance, and the buyer would be entitled to some recoupment,

the performance still may be considered substantial and entitle

the seller to an action on his contract.

A recent case in the supreme court of Washington affords an

application of this principle. There the plaintiff contracted with

the defendant to manufacture and deliver certain tables and desks

according to certain specifications. On delivery, the defendant

refused to accept them on the ground that the specifications had

not been strictly followed. Plaintiff was allowed to recover on

his contract by showing substantial performance. The court said :3

"The doctrine of substantial performance applies not only to

building contracts, but to all contracts for the construction of

chattels according to plans and specifications for a special use."

Thus far, however, there are no cases which have applied this

rule to contracts for the sale of a chattel by description.

The doctrine of substantial performance first arose in build

ing contracts, and has become firmly established in the United

States in that field.4 The reasons usually given for allowing sub

stantial performance in building contracts are, (1) that the title

to the various parts of the building passes as soon as they are

affixed,"' and the landowner thus receives all the benefits, and (2)

that it is next to impossible to comply with every minute specifi

cation.6 As to the first reason given for allowing substantial per

formance in building contracts, it might be suggested that the

detriment suffered by the contractor, by having title pass as soon

as an article is affixed to the building, as well as the benefit to

the landowner, is a proper statement of the reason. If these rea

sons are found to apply with equal force to the cases of contracts

for the manufacture and sale or for the sale by description of

chattels, there is no logical reason why the rule of substantial

performance should not extend to both.

3Harrild v. Spokane School District, (Wash. 1920) 192 Pac. 1.

*Foeller v. Heintz, (1908) 137 Wis. 169. 118 N. W. 543. 24 L. R. A.

(N.S.) 327 and note; Leeds v. Little, (1890) 42 Minn. 414, 44 N. W. 309;

Snider y. Peters Home Bldg. Co., (1918) 139 Minn. 413, 127 N. W. 108.

- This reason applies to building contracts alone, and has led the

courts to consider such contracts as essentially different from those for

the manufacture or for the sale of a chattel. The reason loses some

of its effect when it is remembered that the builder usually has his

action in quantum meruit, which the person claiming under a contract

for the sale or manufacture of a chattel which the other party refuses

to accept as not according to specifications, does not have.

6Foeller v. Heintz, (1908) 137 Wis. 169, 118 N. W. 543, 24 L. R. A.

(N.S.) 327, and note.
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Cases of contract for the manufacture and sale of some special

chattel unquestionably involve the item of detriment to the

manufacturer if the chattel is rejected, because the special

feature called for by the contract affects the market value of the

product unduly, and may even render it unsalable.7 The practical

impossibility of minute performance applies to the manufacture of

chattels as forcibly as to the construction of a building according

to specifications.

In the cases of contracts for the sale of chattels by descrip

tion, a rather different problem is presented. The courts usually

imply in such contracts the condition precedent that the goods

conform to the description exactly.8 This condition is often called

one implied in fact, but as a matter of fact, it partakes of the na

ture of a condition implied in law.9 But it is a general rule that

courts do not hold a party to as strict a compliance with condi

tions implied by law as with those which are expressed by the

parties.10 It should follow, therefore, that a substantial perform

ance is all that is necessary.

If, then, the condition on which performance is granted or

refused is an implied one, it should follow that this condition

should be one that works substantial justice between the parties.

Of course, no willful or intentional departure from the terms of

the contract should be tolerated under such a rule.11 and the de-

" Harrild v. Spokane School District, (Wash. 1920) 192 Pac. 1.8 Warner v. Arctic Ice Co., (1883) 74 Me. 475.

9 If rules of interpretation and construction fail to determine the

rights of the parties under the contract, certain conditions frequently

are implied. These conditions usually are divided into two classes, con

ditions implied in fact, and those implied in law. The former are those

conditions which approach most closely to an express condition. They

may be suggested by the context of the agreement. Those implied in

law are conditions which the law imposes, cither because of some rule

long recognized, or in order to approximate substantial- justice between

the parties. In fact, these conditions blend into one another by imper

ceptible gradations, and all partake of the essential nature of implication

rather than express statement. Actually there is very little reason for

recognizing any distinction between them. 2 Williston, Contracts, Sec.

668. It cannot be denied, however, that once the courts spell out a con

dition implied in fact in a contract, they enforce it as strictly as if it

were an express condition. 2 Williston, Contracts. Sec. 669; Southern

Ry. Co. v. Franklin, etc., R. Co., (1899) 96 Va. 693, 32 S. E. 485, 44

T R. -V 297 It seems a mockerv. however, to imply a condition in the

first place which will not work substantial justice, and then construe

it as strictly as if it were a part of the written contract.

111 FJven in exnress conditions where a strict enforcement would

involve a forfeiture, the courts are inclined to be satisfied with a sub

stantial performance. 2 Williston, Contracts, Sec. 769.

11 F.lliott v. Caldwell. (1890) 43 Minn. 357. 45 X. W. 845, 9 L. R. A.

52.
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fects of performance should not pervade the whole, or be so

essential as substantially to defeat the object which the parties

intend to accomplish. Whether in any case such defects or omis

sions are substantial or merely unimportant mistakes that may be

corrected, is generally a question of fact.12

But if substantial performance in contracts for the sale of

chattels by description is to be allowed, it can be done only in

harmony with the intention of the parties, which in the absence of

clear provisions should be implied as an intention to work sub

stantial justice between the parties. A contract for the sale of a

chattel by description means that both parties from the words

used must create a mental picture of the completed article. It is

very possible and even probable that the same words used may

mean different things to each of the parties. Actually then, they

contract knowing that there are limitations to what they can ex

pect in a contract for the sale of chattels by description, and it

seems possible to consider substantial performance as their intent

because of this fact. Of course, the need for considering substan

tial performance as their intent decreases as the contract becomes

more simple, plain, and unequivocal, and this is witnessed by

the many cases where recovery for breach of contract is rightly

allowed. But in cases involving long and technical descriptions

of the chattels to be furnished, with many specifications, there

does seem to be an actual basis in reason for applying the doctrine

of substantial performance. In such cases it would work sub

stantial justice.

Corporations — Stockholder — Right to Rescind Sub

scription to Stock After Insolvency"—Status of Stock

holder After Rescission.—Whether a stockholder who has been

induced to make his subscription through fraud may rescind his

subscription after the insolvency of the corporation and assume

the rights of a creditor, and whether, if such rescission is al

lowed, he has the right to claim preference in the assets of the

insolvent corporation, are questions on which the courts are far

12Miller v. Benjamin, (1894) 142 N. Y. 613, 37 N. E. 631. In the

Minnesota case of Brown v. Hall, (1913) 121 Minn. 61, 140 N. W. 128,

the court said : "We regard the doctrine of substantial performance as

propounded by the decisions of this court as both salutary and equitable,

and we have no disposition to place any further restrictions upon its

application."
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from agreement. This problem has recently arisen in an Iowa

case. A stockholder, after the insolvency of the corporation,

rescinded his stock subscription on account of fraud and mis

representation in procuring his subscription. After obtaining

judgment against the corporation, he intervened in the receiver

ship suit and requested that his judgment be considered a pre

ferred claim over those of general creditors. The court refused

to give his claim preference but allowed him to share as a general

creditor.1

The questions which first arise in such a situation are: 1.

Should a subscriber be allowed to rescind his subscription on

account of fraud after the insolvency of the corporation? 2.

Granting that he should be allowed such a privilege, should his

claim for money paid on a stock subscription be preferred over

those of general creditors? The strongest argument against the

first proposition is that the rights of creditors and third parties

may have intervened between the date of subscription and the

date of insolvency. In most cases the determining question is

whether the stockholder exercised due diligence in rescinding

his subscription after he was informed of the fraud and mis

representation. If the stockholder can show such diligence he

is usually protected whether rescission was made before or after

insolvency.2 In Minnesota, a defrauded stockholder must exer

cise a high degree of care and diligence in discovering the fraud

and rescinding the subscription so that creditors may not be

misled or deceived by his conduct.3 Where a defrauded stock

holder retains his status as a stockholder beyond the time of the

appointment of a receiver and until the rights of innocent parties

have intervened, it has been held that he is not entitled to share

as a creditor.4 The right to rescind a subscription to stock

should depend upon several circumstances,—the time which has

elapsed since the subscription was made ; whether the stock

holder has actively participated in the corporate affairs ; whether

there has been a want of diligence in discovering fraud or re

scinding the subscription after discovery of fraud; and whether

any considerable amount of corporate indebtedness has been

'Independent Van & Storage Co. v. Iowa Merc. Co., (Iowa 1920)

179 N. W. 157.

2 Newton Nat'l Bank v. Newbegin, (1896) 74 Fed. 135, 20 C. C. A.

339; Ramsey v. Thompson Mfg. Co., (1893) 116 Mo. 313, 22 S. W. 719.

3Dunn v. State Bank of Minneapolis, (1894) 59 Minn. 221, 61 N.

W. 27.

*Bank of N. A. v. Penn. Oil Ref. Co., (1914) 216 Fed. 377.
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incurred since the subscription was made which remains unpaid.5

If none of these conditions exist, a defrauded stockholder may

be allowed to rescind even after insolvency and frequently be

come a creditor.

But assuming that a shareholder may, with due diligence,

rescind his subscription even after the insolvency of the corpo

ration, should his claim then be preferred or paid before those

of other creditors? In support of this contention, it might be

argued that where a corporation fraudulently receives money on

a stock subscription, it thereby becomes a constructive trustee for

the subscriber and equity should follow the trust res into the

hands of the assignee in bankruptcy, if the res can be identified ;

but the point does not seem to have been raised.6 Ordinarily

the trust res would be difficult to identify in such a situation

unless the trust were impressed on a part of the monies of the

corporation in the hands of the assignee in bankruptcy. In

such a case, where the monies of the trustee are mingled with

those of the cestui que trust, equity presumes that after the funds

are thus commingled, if the trustee draws out any, he draws out

his own funds first and those of the cestui last.7 But since the

raising of a constructive trust here would not only serve to

convert a stockholder on whom the creditors have depended into

a creditor, but also give him preference8 in the assets of the

corporation, a thing which is inequitable in many respects, it is

doubtful if a court of equity would indulge this presumption.

Should equity refuse to recognize this presumption in such a

case, the constructive trust theory would ordinarily lead to no

better position for the rescinding stockholder than that allowed

in the Iowa case.9 It is held that a creditor may obtain a pref

erence in the assets of the corporation by obtaining a prior

5 Newton Nat'l Bank v. Newbegin, (1896) 74 Fed. 135, 20 C. C. A.

339.

6 It is barely alluded to in Independent Van & Storage Co. v. Iowa

Merc. Co., (Iowa 1920) 179 N. W. 157. On careful reading City of

Lincoln v. Morrison, (1902) 64 Neb. 822, 90 N. W. 905, 57 L. R. A. 885,

does not directly determine this question.

7 In re Hallefs Estate, (1880) L. R. 13 Ch. Div. 696; City of Lincoln

v. Morrison, (1902) 64 Neb. 822, 90 N. W. 9C5.

s Although claiming that payment be first made to a cestui from

assets of insolvent trustee under a constructive trust is not a preference

over creditors in the ordinary sense of the word, Twohy Merc. Co. v.

Melbye, (1899) 78 Minn. 357, 81 N. W. 20, yet under the peculiar facts

of the situation here, it amounts to that in effect.

9 Independent Van & Storage Co. v. Iowa Merc. Co., (Iowa 1920) 179

N. W. 157.
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judgment,1" and one court has even extended this doctrine to the

case of a creditor who was also a director of the corporation.11

But some cases discountenance such a practice and adhere to the

view that insolvency of the corporation creates a trust fund

of the assets of the corporation for the benefit of all creditors.12

The result of these conflicting views has been the passing of

statutes in many states forbidding the preferring of creditors

of insolvent corporations.

It is submitted that those courts which allow a preference

to creditors on the theory that a corporation like an individual

may dispose of its property with the same freedom, are wrong

on principle and theory. Creditors are confined to the corporate

assets, while natural persons, though insolvent, may and often

do subsequently acquire property and discharge their previous

obligations. But insolvency destroys a corporation, and, there

fore, the necessity for an equal distribution of the assets among

creditors is supported by the strongest reasons of equity. The

equities of the situation could easily persuade a court to refuse

to recognize a constructive trust in the assets of the corporation

in favor of the defrauded stockholder. The question- therefore

is, not whether a stockholder who rescinds his subscription for

fraud should be a preferred creditor, but whether he should be

a creditor at all. Clearly, no authority allows him any preference

in the assets of the insolvent corporation as a matter of right.

RECENT CASES

Attachment—Seat in Stock Exchange.—The defendant in this

action was a non-resident and the plaintiff attempted to obtain jurisdic

tion by attaching the defendant's seat in the Chamber of Commerce of

Minneapolis. The defendant obtained an order enjoining the sale of

the membership under execution upon the judgment rendered in the

action, contending that the membership was not attachable and that the

court obtained no jurisdiction thereby. Held, the membership is personal

property and may be reached by ordinary process, such as attachment

and execution, and the court obtained jurisdiction to the extent of the

membership attached. E. W. Wagner v. Farmers' Co-Operative Ex

change Company of Good Thunder, (Minn. 1920) 180 N. W. 231.

10 Slack v. Northwestern Nat'l Bank, (1899) 103 Wis. 57, 79 N. W.

51; Reynolds v. Reynolds Lbr. Co., (1895) 169 Pa. 626, 32 Atl. 537.

"Rollins v. Shaver Wagon etc., Co., (1890) 80 la. 380, 45 N. W.

1037.

12Memphis Barrel Co. v. Ward, (1897) 99 Tenn. 172, 42 S. W. 13;

Conover v. Hull, (1895) 10 Wash. 673, 39 Pac. 166.
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The instant case is in advance of the general view. The early

cases held a membership in an exchange to be a mere personal privilege

and not property at all. Pancoast v. Gowcn, (1880) 93 Pa. St. 66;

Barclay v. Smith, (1883) 107 111. 349. Later cases have held it property

to the extent of being an asset which would pass to a trustee in

bankruptcy. 10 R. C. L. 1208. For purposes of taxation, the courts

have generally conceded that a membership is property, but not of

such a nature as to come within a general tax law. Baltimore v.

Johnson, (1903) 96 Md. 737, 54 Atl. 646; People ex rel. Lemmon v.

Feitner, (1901) 167 N. Y. 1, 60 N. E. 265. However, in Matter of Hell-

man, (1903) 174 N. Y. 254, 66 N. E. 809, a membership was held to be

property subject to an inheritance tax, and in State v. McPhail, (1914)

124 Minn. 398, 145 N. W. 108, our own court declared that a member

ship in a board of trade was personal property and taxable under the

general law.

Several courts have allowed judgment creditors to reach such mem

berships by means of supplementary proceedings, Habcnicht v. Lissak,

(1889) 78 Cal. 351, 20 Pac. 874; Powell v. Waldron, (1882) 89 N. Y.

328, but have refused to allow them to be sold under a common writ

of execution. Lowcnberg v. Grccncbaum, (1893) 99 Cal. 162, 33 Pac.

794.

If a membership in an exchange is conceded to be property, even

though burdened by restrictions, and available to a creditor after judg

ment, there appears to be no good reason why it should not be subject

to attachment. To hold otherwise would be to make the membership

of a resident available to his creditors after judgment, while that of a

r.on-resident would be exempt because of inability to obtain jurisdic

tion. The holding of the instant case obviates such an unwarranted

discrimination.

Carriers—Right to Grant Exclusive Privilege of Soliciting Cab

and Baggage Business at Station.—The defendant entered into an

agreement with the plaintiff, a common carrier, whereby the defendant

was given the exclusive right to solicit cab and baggage transfer busi

ness in the plaintiff's station and on the incoming trains. When sued for

the consideration the defendant set up that the agreement was void as

against public policy and further that it violated a city ordinance which

put the control of solicitation of such business at the stations in the chief

of police. Held, that the agreement was valid and the plaintiff could

recover. Missouri Pac. Ry. Co. v. Kohler, (Kan. 1920) 193 Pac. 323.

This is a striking illustration of the great change the law has under

gone on this question. The older cases denied the carrier the right to

make such contracts on the ground that they were against public policy,

as tending to create a monopoly and advance prices. State v. Reed,

(1879) 76 Miss. 211, 24 So. 308; Indianapolis, etc., Ry. Co. v. Kohn,

(1899) 153 Ind. 10, 53 N. E. 937. With the great increase in the use of

railroads it soon became evident that the traveling public needed pro

tection against being molested with innumerable, irresponsible solicitors
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for cab and baggage business. The modern rule and the present majority

rule is that such contracts are valid both on the ground of public policy

and for the reason that railroad property is only public as to those who

wish to use it for transportation, and is private property as between the

carrier and those who have no occasion to use it for transportation.

Dingman v. Duluth, etc., Ry. Co., (1910) 164 Mich. 328, 130 N. W. 24,

disapproving if not overruling Kalamazoo Hack, etc., Co. v. Sootsma,

(1890) 84 Mich. 194, 47 N. W. 667, 10 L. R. A. 819, 22 A. S. R. 692;

Oregon Short Line R. R. Co. v. Davidson, (1908) 33 Utah 370, 94 Pac.

10, 16 L. R. A. (N.S.) 777. 14 Ann. Cas. 489; Godbout v. St. Paul Union

Depot Co., (1900) 79 Minn. 188, 81 N. W. 835; Thompson, etc., Co. v.

Mount, (N. J. 1920) 111 Atl. 173.

The court in the instant case admits that by statute the carrier may

be denied the right to make such contracts, but in that case there was no

specific statutory authority for the city to pass such an ordinance. Statutes

forbidding carriers from making discrimination do not prohibit the car

rier from making such contracts for such statutes apply only in regard to

those who have contractual relations with it and not to cab and baggage

men who have no such relation to the carrier. Godbout v. St, Paul

Union Depot Co., (1900) 79 Minn. 188, 81 N. W. 835. They are not in

violation of the Interstate Commerce Act making it unlawful for any

common carrier to give undue and unreasonable preference to any person.

Dingman v. Duluth, etc., Ry. Co., (1910) 164 Mich. 328, 130 N. W. 24.

But even statutes that provide that no preference shall be granted by

carriers for the transaction of business in its stations seem to be avoided

by the construction the courts put on them. In Old Colony R. R. Co. v.

Tripp, (1888) 147 Mass. 35, 17 N. E. 89 where the court construed such

a statute not as giving a right to all to use the station for the solicitation

of cab and baggage business, but as meaning that all to whom the carrier

grants such privileges shall be treated equally. Accord. New York Cent.

'& H. R. R. Co. v. Flynn, (1893) 26 N. Y. S. 859.

Constitutional Law—Insurance—Statute Requiring Insurer to

Reject Application Promptly—The statute of North Dakota, C. L. 1913,

Sec. 4902, provides that every company insuring against loss by hail shall

be bound and the insurance effective at the end of twenty-four hours

from the time the application is taken by the local agent, unless upon

receipt of the application the company shall forthwith by telegram notify

the applicant of its rejection of the risk. Plaintiff made such an applica

tion to a local agent and it was forwarded to the company, which the

next day after receiving it sent a rejection by mail. Held, that the com

pany was bound, and that the statute was valid. Wanberq v. National

Union Fire Ins. Co., (N. D. 1920) 179 N. W. 666.

It is familiar law in many states that an insurance company is liable

for negligent delay in acting on an application for insurance. Duffie v.

Bankers' Life Ass'n., (1913) 160 la. 19, 139 N. W. 1087, 46 L. R. A.

(N.S.) 25; Boyer v. State Farmers Mutual Hail Ins. Co.- (1912) 86

Kan. 442, 121 Pac. 329, 40 L. R. A. (N.S.) 164. No doubt this liability

could be made the subject of statute. The imposition of this duty on
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insurance companies is to be supported only upon the theory that in

surance is a business "affected with a public interest." That this is the

case is shown by German Alliance Ins. Co. v. Lewis, (1914) 233 U. S.

389, 34 S. C. R. 612, 58 L. Ed. 1011, L. R. A. 1915C 1189, where the right

of a state to regulate insurance rates was upheld.

Some courts in the absence of statute have gone further and held an

insurance company liable not merely for negligence in delaying the is

suance of a policy, but on the contract itself, implying an acceptance

from the delay. Robinson v. U. S. Benevolent Soc., (1903) 132 Mich. 695,

94 N. W. 211, 102 A. S. R. 436. But the view of most courts is against

this. Heiman v. Phoenix Mut. Life Ins. Co., (1871) 17 Minn. 153 (Gil.

127), 10 Am. Rep. 154; North-Westem Mut. Life Ins. Co. v. Neafus,

(1911) 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N.S.) 1211. The in

stant case by the aid of a statute accomplishes substantially this result.

Assuming, as the court does, that the statute allows a reasonable time for

rejection of the risk, it should be upheld as a valid exercise of the power

of the state. Robinson, J., dissented, contending that it is not competent

for the legislature to make contracts for the parties.

Contracts—Damages—Specific Performance at Law.—Plaintiff

and defendant entered into a contract whereby the plaintiff agreed to

sell the defendant a lease. Defendant agreed to pay $4,000 within

thirty days and the balance in six months. Defendant denied the con

tract and refused to perform. Plaintiff sues in assumpsit for the in

stallment due. Held, that the plaintiff may recover the $4,000 due and

is not confined to his action for damages for the breach of the contract.

Turner cV Happersett v. Hall & Connor, (Va. 1920) 104 S. E. 861.

It does not appear when title was to pass. In effect, the court re

fuses to state whether title passed before the installment was due. It

puts its decision on the broad ground that readiness, willingness, and

ability to perform coupled with tender of performance entitles the vendor

to an action for the purchase price. It is generally accepted law that

if the title has passed, the vendor may recover the purchase price in an

action at law. It is not true, however, that mere readiness, willingness,

and ability to perform coupled with tender of performance is equiva

lent to performance. It is sufficient ground for an action for damages,

but not sufficient to entitle the vendor to the purchase price. Shannon

v. Comstock, (1839) 21 Wend. (N.Y.) 460, 34 Am. Dec. 262.

If title had not passed to the defendant, there was a mere breach

of contract, and there was no debt due on the contract for which the

plaintiff could sue in assumpsit. To permit him to do so, was to permit

him to have specific performance of the contract by an action at law.

2 Sutherland, Damages, 3rd Ed., secs. 569-570; 3 Williston Contracts,

pp. 2440, 2487. The theory of a legal remedy on the contract is not that

of specific performance, but the recovery of damages commensurate with

the injury resulting from the breach. Laird v. Pim, (1841) 7 M. & W.

474, 478; Old Colony R. R. Co. v. Evans, (1856) 6 Gray (Mass.) 25, 34,

66 Am. Dec. 394; Hallett v. Taylor, (1900) 177 Mass. 6, 58 N. E. 154.'

Williams, Vendor & Purchaser 1063.



226 MINNESOTA LAW REVIEW

The law does permit a virtual action for specific performance of

contracts for the sale of personalty, perhaps by the weight of authority

in the United States. 3 Williston, Contracts, sec. 1365. There is an

excuse for an action at law since equity does not enforce specific per

formance of such contracts. In that instance, law has out-equitied equity

by granting virtual specific performance where equity will not. No such

excuse exists in the instant case. Equity will enforce specific perform

ance of a contract for a lease. It should be presumed that when a

vendor of land or of a leasehold proceeds at law, he has elected to keep

the property, and recover the damages resulting from the breach. To

permit the recovery of the purchase price whether in whole or in part

gives the vendor specific performance without giving the vendee recip

rocal relief. It would seem that if the vendor wished to get rid of

the land or the leasehold he should be required to go into equity where

specific performance can be required of both parties. The instant case

represents the minority rule. 3 Williston, Contracts, p. 2487, note, 82.

Contracts—Parol Evidence Rule—Statute of Frauds—Implied

Terms Not Rebuttable.—Defendant in a memorandum which recited

the exchange of certain properties as a consideration agreed to make

repairs, no time for the completion of the work being set forth in the

writing. The defense offered to show a contemporaneous parol agree

ment giving them a definite time in which to make the repairs. Held,

that this evidence was properly excluded, that a reasonable time for per

formance would be implied, and that under the parol evidence rule this

implication cannot be varied by proof of an actual agreement outside the

writing. Hayden v. Hoadlcy, (Vt. 1920) 111 Atl. 343.

While the case is not within the Statute of Frauds, the rule applied

probably had its origin in cases governed by the statute. The two Eng

lish cases of Accbal v. Levy, (1834) 10 Bing. 376 and Hoadly v. M'Lain,

(1834) 10 Bing. 482, decided by the same court in the same year, per

haps indicate the principles which lay the foundation for the modern

decisions in cases of memorandums of contracts within the Statute of

Frauds, where a term is jomitted from the writing. In both cases the

price was the omitted term. In the former the court refused to enforce

the contract, because extrinsic evidence showed that the price actually

had been agreed on but not included in the writing. In the latter the

court held that where there was no actual agreement as the price, the

law would complete the contract by implying a reasonable price as a term

thereof and so upheld the memorandum. See also to the same effect,

Hanson v. Marsh, (1888) 40 Minn. 1, 40 N. W. 841. The parol evidence

rule is not cited in any of these cases as a reason for excluding proof of

an actual agreement as to the omitted terms; in fact in Accbal v. Levy,

supra, parol proof was admitted to show the agreement which made the

writing ineffective. The same rule was applied to contract within the

.statute when the time for performance was the omitted term, in Krictc

v. Myer, (1883) 61 Md. 558. In the same year that the two English cases

were decided the Massachusetts court completed a contract by implying a

reasonable price even though proof of an actual agreement was offered.
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Aiwood v. Cobb, (1834) 16 Pick. (Mass.) 227. Subsequently in Ryan v.

Hall, (1847) 13 Mete. (Mass.) 520, the same court adopted a second

modification to the rule, excluding the offered proof on the primary ground

that it would violate the parol evidence rule and supplementing this by

pointing out that the Statue of Frauds would make the contract void if

the proof were allowed, thus introducing the basis for the later decisions

which seem to reach the same result on the strength of the parol evi

dence rule alone. Liljengren Furn. & Lbr. Co. v. Mead, (1890) 42 Minn.

420, 44 N. W. 306; Harrow Spring Co. v. Whipple Harrow Co., (1892)

90 Mich. 147, 51 N. W. 197, 30 A. S. R. 420.

The contract in the instant case being one for labor and materials

is not within the Statute of Frauds. This being true, it is submitted

that the result reached is wholly unnecessary. Even though the proof

be admitted and an agreement as to the time proved, it will not render

the writing ineffective since none of the contract need be in writing.

Evidence that such a contract is not complete is generally admissible,

providing it does not vary the writing. Wehcncs v. Roberts, (1912) 92

Neb. 696, 139 N. W. 212, 31 Ann. Cas. 452. The courts in these cases

admit the incompleteness of the memorandum when they find it neces

sary to imply a term to complete it and this rule would seem to apply

without question in the instant case. W oiters v. King, (1897) 119 Cal.

172, 51 Pac. 35; Di Minna v. Cooper & Evans Co., (1917) 220 N. Y.

391, 115 N. E. 993.

Courts—Evidence—Agreements Between Parties Limiting Rules

of Evidence.—Plaintiff issued a fidelity bond indemnifying a creditors'

committee from dishonesty, forgery, theft, etc., of defendant, its em

ployee. In consideration thereof defendant agreed to indemnify plain

tiff from any loss under said bond, and further agreed that plaintiff's

vouchers showing payment in good faith of any loss under said bond

should be conclusive evidence of defendant's liability. In an action on

the latter agreement, Held, that the agreement was valid and defendant

was liable. National Surety Co. v. Fulton, (1920) 183 N. Y. S. 237.

The courts of this country are not entirely agreed how far parties

may by contract or stipulation limit the rules of evidence. In direct

conflict with the instant case, some courts have held similar agreements

to be contrary to public policy as ousting the court of jurisdiction. Fidel

ity, etc., Co. of N. Y. v. Crayo, (1899) 76 Minn. 450, 79 N. W. 531;

Guarantee Co. v. Charles, (1912) 92 S. C. 282, 75 S. E. 387. In the

Minnesota case above, the contract contained no exception in case of

fraud. Other courts with which the instant case is in accord hold that

such an agreement is valid and that the risk of loss to the guarantor is

sufficient protection against an unwarranted payment. Guaranty Co. v.

Pitts, (1901) 78 Miss. 837, 30 So. 758; Illinois S. Co. v. Maguire, (1914)

157 Wis. 49, 145 N. W. 768; American Bonding Co. v. Alcatras Conslr.

Co., (1913) 202 Fed. 483, 123 C. C. A. 225; U. S. Fidelity, etc., Co. v.

Baker, (1918) 136 Ark. 227, 206 S. W. 314. In all except the federal

case, the contract contained an exception in case of fraud.
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It is well settled that parties cannot contract to oust the courts of

jurisdiction. Eager v. Shuck, (1905) 120 Ky. 574, 87 S. W. 300; Bauer

v. International Waste Co., (1908) 201 Mass. 197, 87 N. E. 637. In this

category are agreements that an action shall be brought only in a certain

court, Mutual Reserve Fund Life Assoc, v. Cleveland Woolen Mills,

(1897) 82 Fed. 508, 27 C. C. A. 212, or not to sue but submit to arbi

tration, Hartford Fire Ins. Co. v. Hon, (1902) 66 Neb. 555, 92 N. W.

746. A contract that the certificate of the president of a company should

be conclusive evidence of breach of regulations was held invalid. White

v. Middlesex R. Co., (1883) 135 Mass. 216; also a provision in a life

insurance policy that an executor's receipt and the production of the

policy by the company should be conclusive evidence of payment of

policy. Smith v. Metropolitan L. Ins. Co., (1908) 222 Pa. St. 226, 71

Atl. 11. One court has gone to the extent of holding valid an agreement

to admit hearsay evidence, Thompson v. Ft. Worth, etc., R. Co., (1903)

31 Tex. Civ. App. 583, 73 S. W. 29.

The question frequently has arisen in regard to insurance policies

and benefit certificates. A provision that the death of the insured must

be proved by "direct and positive proof" was held invalid as ousting the

cturt of jurisdiction. Utter v. Traveler's Ins. Co., (1887) 65 Mich. 545,

32 N. W. 812, 8 A. S. R. 913. In the absence of a statute regarding the

presumption of death from seven years' absence the courts are in con

flict as to whether a by-law nullifying the presumption is valid. Held

valid, Kelley v. Supreme Council C. M. B. A., (1899) 61 N. Y. S. 394.

Contra, Hannon v. A. O. U. IV., (1917) 99 Kan. 734, 163 Pac. 169. See

also Pierson v. Modern Woodmen, (1914) 125 Minn. 150, 145 N. W. 806.

The instant case indicates the tendency of the courts to allow parties

tD make reasonable stipulations relative to the rules of evidence, if the

contract provides for an exception in case of fraud, and providing the

agreement does not place an unreasonable burden on one party as at

tempted in some of the insurance cases.

Criminal Law—Evidence—Testimony as to Acts of Bloodhounds.

—In a prosecution for burglary, testimony that bloodhounds when put

on the trail at the scene of the crime followed the trail to the defendant,

was admitted over the objection of the defendants. Held, that testimony

relative to the conduct of bloodhounds is inadmissible, unless the dogs

tre shown to be experts and to have been properly handled. McDonald

v. State, (Ark. 1920) 224 S. W. 976.

This decision follows the ruling of a strong majority of our courts

to the effect that bloodhound evidence is competent after a proper foun

dation has been laid. Pedigo v. Commonwealth, (1898) 103 Ky. 41, 44

S. W. 143, 42 L. R. A. 432, 82 A. S. R. 566; State v. Dickerson, (1907)

77 Ohio St. 34, 82 N. E. 969, 13 L. R. A. (N.S.) 341, 11 Ann. Cas. 1181,

122 A. S. R. 479. Under the minority view, evidence of this kind is held

to be too uncertain and unreliable to be accepted in either civil or crim

inal cases. Brott v. State, (1903) 70 Neb. 395, 97 N. W. 593, 63 L. R. A.

789; Ruse v. State, (1917) 186 Ind. 237, 115 N. E. 778, L. R. A. 1917E,

726. That such evidence is often unreliable and dangerous is generally
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recognized, even by courts adriiitting it. Note L. R. A. 191 7E, 730, but

these objections are said to go to the weight, rather than to the com

petency of the evidence. State v. Rasco, (1912) 239 Mo. 535, 144 S. W.

449. As a preliminary safeguard and a proper foundation for the admis

sion of this testimony, proof is required, as in the instant case, that the dog

in question is of pure blood1 and stock, is itself possessed of acuteness, of

scent and power of discrimination, is trained and tested in tracking human

beings, and that it was laid on the trail at a point where the circum

stances clearly tend to show the guilty party had been. Pcdigo v. Com

monwealth, (1898) 103 Ky. 41, 44 S. W. 143, 42 L. R. A. 432, 82 A. S. R.

566, followed in State v. Dickerson. (1907) 77 Ohio St. 34, 82 N. E.

969, 13 L. R. A. (N.S.) 341, 11 Ann. Cas. 1181, 122 A. S. R. 479; Blair

v. Comm., (1918) 181 Ky. 218, 204 S. W. 67.

Once judged competent, the testimony is permitted to go to the jury

for what it is worth, as one of the circumstances which may tend to

connect the defendant with the crime of which he is accused. Common

wealth v. Hoffman, (1913) 52 Pa. Super. Ct. 272, and in this connection

there is apparent among the courts following the majority rule, an

anxiety to further protect the accused by "explaining- the purpose and

limitations of this evidence to the jury, in order that they may not be

unduly impressed thereby." State v. Dickerson, (1907) 77 Ohio St. 34,

82 N. E. 969. 13 L. R. A. (N.S.) 341, 11 Ann. Cas. 1181, 122 A. S. R.

479. Alone and unsupported, such evidence is properly held to be

insufficient to sustain a conviction,—it is corroborative only. Carter v.

State, (1914) 106 Miss. 507, 64 So. 215, 50 L. R. A. (N.S.) 1112; State

v. Yearwood, (1919) 178 N. C. 813, 101 S. E. 513. The defendant should

have the fullest opportunity to show by cross-examination, if he can,

the unreliability of the evidence admitted. Richardson v. State, (1906)

145 Ala. 46, 41 So. 82.

With this disposition indicated on the part of the courts strictly to

hedge in the admission of bloodhound evidence by the safeguards noted,

such evidence frequently may prove valuable and yet be no more danger

ous than any other class of circumstantial evidence.

Execution Sale—Bona Fide Purchaser—Rights of Parties Pur

chasing from Judgment Creditor.—A money judgment was recovered

against the defendant by default, and thereafter an execution sale of the

land was made to the plaintiff, the judgment creditor. The latter as

signed the sheriff's certificate of sale to third parties, who on the vacation

of the original judgment intervened and claimed title as bona fide pur

chasers. Held, that a purchaser from a judgment creditor is not a bona

fide purchaser, but takes his title subject to defeat by the subsequent

vacation of the judgment. He does not stand in the position of a

stranger purchasing at an execution sale. Flannery v. Kusha, (Minn.

1920) 179 N. W. 902.

It is almost universally accepted that the title of a stranger who

purchases bona fide at an execution sale consequent upon a voidable

judgment is unaffected by a subsequent reversal. Gray v. Brignardello,

(1863) 1 Wall. (U.S.) 627, 17 L. Ed. 693, or vacation of judgment,
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Gowcn v. Coulow, (1892) 51 Minn. 213, 53 N. W. 365; 3 Freeman, Exe

cutions, 3rd Ed., sec. 345. But many courts hold that the status of bona

fide purchaser does not exist, and that the title, as between the parties,

falls with the judgment when the purchaser at the execution sale is

either the judgment creditor, Pcttingill v. Moss, (1859) 3 Minn. 222,

(151), 4 Am. Dec. 747; 10 R. C. L. 1337; or his attorney, Johnson v.

McKinnon, (1907) 54 Fla. 221, 45 So. 23, 13 L. R. A. (N.S.) 874, 14

Ann. Cas. 180, 127 A. S. R. 135. This rule has also as in the instant

case been applied to a grantee of the judgment creditor. Singly v.

Warren, (1898) 18 Wash. 434, 51 Pac. 1066. 63 A. S. R. 896; Delano

v. Wilde, (1858) 11 Gray (Mass.) 17, 71 Am. Dec. 687. Nevertheless,

the rule of the instant case is strongly opposed to what appears to be

the weight of authority. Dunfee v. Childs, (1906) 59 W. Va. 225, 53

S. E. 209, where the cases are fully reviewed; Guiteau v. Childs, (1868)

47 111. 433; McAusland v. Pundt, (1871) 1 Neb. 211, 93 Am. Dec. 358;

Vogler i: Montgomery, ( 1874) 54 Mo. 577, 54 Am. Dec. 455 ; 3 Freeman,

Executions, 3rd Ed., sec. 347; note 28 Am. Dec. 368. 371.

The court in the instant case supported its decision with cases where

the land was purchased from the successful litigant in an action to

determine title to real estate, and where there was no intervening exe

cution or judicial sale. Aldrieh v. Chase, (1897) 70 Minn. 243, 73 N. W.

161; Lord v. Hawkins. (1888) 39 Minn. 73, 38 N. W. 689; White v.

Gurney, (1904) 92 Minn. 271, 99 N. W. 889. The holding of the cases

just cited is necessary under G. S. Minn. 1913, sec. 7786, which has been

construed as making the title of a bona fide purchaser indefeasible only at

the end of the prescribed three year term. At common law the weight of

authority was contrary to these cases. McCormick v. McClure, (1834)

6 Black. (Ind.) 466, 39 Am. Dec. 447; Parlser v. Courtney, (1890) 28

Neb. 605, 26 A. S. R. 360. It is questionable, however, whether decisions

affecting the title to real estate furnish a proper analogy for cases such

as the instant case involving an execution sale. The Minnesota court on

one occasion expressly distinguished that type of case on the ground

that .public confidence must be preserved where a judicial sale or exe

cution sale intervenes. Lord v. Hawkins, (1888) 39 Minn. 73, 38 N. W.

689. The intervention of a judicial sale, therefore, seems to present a

different situation.

Homicide—Self-Defense—Evidence of Deceased's Character.—

In a prosecution for murder, the defendant entered a plea of self-defense

and the state was permitted to introduce evidence of the deceased's repu

tation as a peaceable citizen. Held, that the admission of such evidence,

when the character of the deceased is not assailed, is reversible error,

even though the defendant pleads self-defense and attempts to establish

it. De Woody v. State, (Ariz. 1920) 193 Pac. 299.

This case is in accord with the view which is entertained by the

great majority of our courts. Carr v. State, (1900) 21 Ohio C. C. 43,

11 Ohio C. D. 353; Kelly v. People, (1907) 229 111. 81, 82 N. E. 198,

12 L. R. A. (N.S.) 1169, 11 Ann. Cas. 226; Note, L. R. A. 1916A 1259;

sec also State v. Polter, (1874) 13 Kan. 414. In the Illinois case cited,
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the court said, "the character of the deceased as a peaceable and quiet

man is presumed to be good until the contrary appears, and, unless de

fendant introduces evidence attacking the general reputation of the de

ceased in that respect no evidence upon that subject is admissible, not

withstanding self-defense is relied on."

A minority rule, however, is applied in several jurisdictions. In

Thmwlcy v. State, (1899) 153 Ind. 375, 55 N. E. 95, the Indiana court

admits that the deceased's character is presumed to be good in the ab

sence of evidence to the contrary, but in direct conflict with Kelly v.

People, (1907) 229 111. 81, 82 N. E. 198, 12 L. R. A. (N.S.) 1169, 11

Ann. Cas. 226, holds a plea of self-defense to be such an attack upon

his character as to authorize the state to introduce evidence of good

character over the objection of the defendant. This doctrine is con

sistently applied in Indiana, but the courts of Illinois and Ohio in the cases

above cited reject it as opposed to the weight of authority. In State v.

IVilkins, (1914) 72 Or. 77, 142 Pac. 589 and Ferguson v. State. (1917)

138 Tenn. 106, 196 S. W. 140, the Indiana rule is reached by slightly

different reasoning in decisions making no reference to the previous

adjudications of other states on the same question.

There is no general rule as to what constitutes an attack by the

defendant upon the character of the deceased. Each case must be de

cided according to the circumstances involved. Note 124 A. S. R. 1035,

but there can be no objection to the conclusion of the majority illus

trated by the instant case, that a mere plea of self-defense substantiated

by evidence of a single assault upon the defendant is not such an attack

upon the general reputation of the deceased for peace and quiet as will

admit evidence by the prosecution of his good character.

Instructors—Criminal Law—Charge as to Guilt of Prisoner.—

In a criminal proceeding, where there was no conflict as to the evidence,

the court instructed the jury that a failure to convict could arise only

from a flagrant disregard of the evidence, the law, and their obligation

as jurors; that the court could not direct a verdict of guilty, but that

he would if he could. Held not reversible error. Homing v. Dis'l. of

Columbia, (1920) 41 S. C. R. 53, (4 justices dissenting.)

It is well known that a judge of a federal court may comment

freely upon the evidence. But in criminal prosecutions, the defendant is

entitled to a jury trial, and the judge cannot direct a verdict, even if the

facts are not in dispute. Atchison, etc., Ry. Co. v. United States, (1909)

172 Fed. 194, 96 C. C. A. 646, 27 L. R. A. (N.S.) 756. It seems to have

been generally recognized that the jury should be admonished that the

final decision rests with them. Starr v. United States, (1894) 153 U. S.

614, 14 S. C. R. 919, 38 L. Ed. 841, where the court said: "But [the

judge] should take care to separate the law from the facts and to leave

the latter in unequivocal terms to the judgment of the jury as their

true and peculiar province." In many of the state courts the rule is

strictly applied that the judge is not allowed to comment on the evidence

in his charge. I Blashfield, Instructions to Juries, sec. 46. In Minnesota

even in criminal cases the court mav comment on the evidence and state
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that it tends to prove certain facts, but this must not be in such a man

ner as to lead the jury to a particular result. State v. Votes, (1906) 99

Minn. 461, 109 N. W. 1070; State v. Minnesota Milk Co., (1913) 124

Minn. 34, 144 N. W. 417. 51 L. R. A. (N.S.) 244. The instant case rep

resents the tendency of the federal courts to enlarge the province of the

judge in such cases.

As the dissenting opinion of Justice Brandeis points out, if any error

was committed, it would seem to be not merely formal, the right to a

trial by jury being a substantial right. If the decision was left to the

jury in a proper manner, there was no error; if it was not, there was

substantial error.

Joint Tort-Feasors—Rfxease—Effect of Release of One Not

Liable as Discharging Others.—The plaintiff, a miner, was injured

by a defective fuse furnished him by his employer, who had purchased

it from the defendant manufacturer. The plaintiff executed a release

in full to his employer for the injuries, and now sues the defendant

manufacturer for the same injuries, alleging that the injury was caused

solely by the negligence of the defendant. Held, that the plaintiff

having executed a release to his employer for the same injury was

estopped to deny that the employer was negligent, and hence, the

employer and defendant were joint tort-feasors, and the release to

the employer released the defendant. Kirklaiid v. Ensign-Bickford Co.,

(D.C. 1920) 267 Fed. 472.

A release to one joint tort-feasor releases all, whether the person

so releasing intends so or not. 23 R. C. L. 405. Where there arc

several alleged wrong-doers is a release given to one in fact not liable

a release to all ? The courts are not agreed on this question. The

apparent weight of authority is contra to the instant case and is

to the effect that a release to or settlement with one who is in fact

not liable to the releasor or not shown to a joint tort-feasor, does

not bar the plaintiff from recovering from the real wrong-doer for

the same injury. Atlantic Dock Co. v. Mayor, etc., of New York,

(1873) 53 N. Y. 64; Wardell v. McConncll. (1889) 25 Neb. 558, 41

N. W. 548; Thomas v. Central Ry. Co., (1900) 194 Pa. St. 511, 45

Ml. 344. The minority hold that a release of a cause of action

for an injury to one in fact not liable is a release as to all, and

bars all further actions by that party for the wrong done. Hartigan

v. Dickson, (1900) 81 Minn. 284, 83 N. W. 1091; Leddy v. Barney.

(1885) 139 Mass. 394. 2 N. E. 107. The basis of the minority rule

is that the law will not allow a person to be doubly compensated for

the same injury.

The question is full of difficulty, and one of the surprising results

reached by the majority rule is excellently illustrated in the case of

Atlantic Duck Co. v. Mayor, etc., of New York, (1873) 53 N. Y.

64, where the court held that a judgment and satisfaction against

one in fact not liable would not operate as a bar in favor of the

real wrongdoer when sued for the same injury. To allow the plaintiff

to sue and recover judgment and have it satisfied for an injury, and
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then to allow him later to sue another person for the same injury

alleging in effect that the person against whom the judgment had

been recovered, was not negligent at all, would seem to be rather

a startling proposition. But, on the other hand, it is difficult to see,

as in the instant case, how dealings between the plaintiff and third

parties can operate as an estoppel in favor of the defendant. For

an estoppel only acts between the parties and those in privity with

them. 10 R. C. L. 837. There is no privity between defendant and

plaintiff's employer, nor has defendant in any way altered his position

in reliance upon the release.

Some courts. Miller v. Beck & Co., (1899) 108 Iowa 344, 79

N. W. 344; Ellis v. Essau, (1880) 50 Wis. 138, 6 N. W. 518, 36 Am.

Rep. 830; Chicago, etc., Ry. Co., v. Hillcgoss, (1908) 171 Ind. 417,

86 N. E. 485, have adopted an intermediate ground and what seems

to be the better view, and that is to make a distinction between a

technical release and a satisfaction in fact, A release may be given

although no part of the damage has been paid, in which case the

release is nothing more than an agreement not to sue, which will

not operate to release joint tort-feasors. 23 R. C. L. 408. A full

and complete satisfaction in fact, however, by whomsoever made, if

accepted as such is a bar to further proceedings. See also 1 Minnesota

Law Review 279, 4 Minnesota Law Review 78.

Libel and Slander—Libel by Act—Charivari.—When plaintiff, a

married woman whose husband was overseas, was returning to her

heme in company with one M, they were met by defendants who

made a charivari as though at a wedding by firing guns and ringing

bells and acting in a disorderly manner, the intention being to reflect

upon the plaintiff's moral character and to impute to her improper

relations with M. Held, that the plaintiff could recover, by two judges

on the ground that the defendants' acts were in the nature of libel

and were actionable without proof of special damage—two other judges

concurring in the result, though purely on the ground of conspiracy—

one judge dissenting on the ground that no action lay without proof

of special damage. Varner v. Morton, (Nova Scotia 1920) 53 Nova

Scotia Rep. 180.

The instant case raises the question as to whether there can be

libel by act. A libel is denned as defamation published by means of

writing, printing, images, or anything that is the object of the sense

of sight. 2 Cooley, Torts, 3rd. Ed., 366 ; Newell, Libel and Slander,

3rd. Ed., sec. 29. Besides writing it may include, for instance a

statue, caricature, an effigy, chalk marks on the wall, signs or pictures'.

Monson v. Tussaud, [1894] 1 Q. B. 671, 692; 18 Halsbury, Laws of

England 606, note g; 17 R. C. L. 262. Slander on the other hand,

is usually defined as oral defamation, perceptible by the sense of hear

ing. Newell, Libel and Slander, 3rd Ed., sec. 29. It has been held

to include other sounds than words, as for example, hissing an actor.

Gregory v. Brunswick, (1844) 6 M. & G. 953. In libel emphasis is

laid on the fact that it is visible and permanent, in slander that it
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is audible and transitory. Clerk and Lindsell, Torts, 6th Ed., 594 ;

Odgers, Libel and Slander, 5th Ed., 7. This line of distinction is

not easy to maintain. A gesture, for instance, although visible and

auditory, has been said to be slander on account of its transitoriness.

Gutsole v. Mathers, ( 1836) 1 M. & W. 495, 501 ; Pollock, Torts, 10th

Ed., 247, 501 ; and in the instant case where the defamation was audible it

was considered as libel. The instant case is to be supported on the

ground that like burning effigies, the impression made by a charivari is

more lasting than mere words and is likely to do greater mischief. That

an action will lie for defamation by act, in terms neither libel or

slander because of the absence of words, has sometimes been held.

Odgers, Libel and Slander, 5th. Ed. 13, and see Drysdale v. Roscberry,

( 1909) 46 Scottish Law Reporter, 795. Examples are, seizing goods

on an unfounded claim of debt. Brewer v. Dew, (1843) 11 M. & W.

625; shadowing a person as if suspected of crime, Schults v. Frankfort

etc., Ins. Co., (1913) 151 Wis. 537, 139 N. W. 386, 43 L. R. A. (N.S.)

520. Under the statutory definition of libel, G. S. Minn. 1913 sec. 8645,

"a malicious publication by writing, printing, picture, effigy, sign, or

otherwise than by mere speech," the conclusion that the act in the instant

case was a libel would seem to be correct.

Life Estates—Death of Life Tenant Before Maturity of Crop-

Rent—Non-Liability of Lessee for Rent.—A, who had a life estate

in a farm, made a lease to B with the provision that rent should be

payable with one-third of the wheat delivered at the market. A died

after the crop was seeded, but before it was matured. In an action

by A's executor to recover one-third of the wheat grown, Held, that the

title in the crop being in the tenant until maturity and the rent not

being apportionablc, the lessee is neither liable for the crop-rent to

the life tenant's representative nor to the remainderman. Wyandt v.

Merrill, (Kan. 1920) 193 Pac. 366.

Since no man can confer a larger estate than he possesses, a lease

made by a tenant for his own life or that of another must terminate

on the death of the lessor or of the cestui que vie respectively. Taylor,

Landlord and Tenant. 8th Ed., sec. 112; 1 Tiffany, Landlord and

Tenant, 399. Accordingly, when the life tenant dies before the rent

is due. the rent at common law not being apportionable as to time,

the deceased lessor's representatives cannot recover. Joiner v. Morgan,

(1717) 1 P. Wms. 392; 1 Tiffany, Landlord and Tenant, 1072. Nor

can the owner of the fee, either remainderman or reversioner, recover

the rent because he is not in privity with the lease, which expired at

the moment of the life tenant's decease. 1 Washburn. Real Property,

4th Ed., 126. Nevertheless, the ex-lessee has the right of ingress and

egress for the purpose of harvesting the crop. Edghill v. Mankey,

(1907) 79 Neb. 347, 112 N. W. 570, 11 L, R. A. (N.S.) 688. Some

courts, however, where the lessee continues in possession after the

death of the life tenant, allow the owner in fee an action for use and

occupation. Hoagland v. Crum, (1885) 113, 111, 365. 55 Am. Rep. 424;

Guthmann v. Vallery, (1897) 51 Neb. 824, 71 N. W. 734, 66 A. S. R.
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475. The outcome of the situation at common law, as in the instant

case, is that the lessee entirely escapes the payment of rent for the

year. This has been remedied by statute in England, Stat. 11, Geo.

2, c. 19, sec. 15, amended by 33 & 34 Vict. c. 35, which provides that

in absence of express stipulation, rents, like interest, shall accrue from

day to day, so that the representative of the life tenant can recover

a proportionate share. 1 Tiffany, Landlord and Tenant, 1075. A num

ber of states, not including Minnesota or Kansas, have similar statutes.

1 Tiffany, Landlord and Tenant, 1077. The Kansas court did not

consider, however, whether the English statutes prior to the Revolution

are part of the American common law. It has been held in Minnesota

that they are, and expressly of st. 11 Geo. II, c. 19, although of a different

clause from that here involved. Hence the instant case is apparently

covered in Minnesota. Culver v. Dvlcher, (1877) 24 Minn. 584, 593,

617, 620. In absence of statute, the difficulty can be met in three

ways, (1) by giving the life tenant by deed or will an express power

to make a lease good beyond his own life, so that the rent will accrue

to the benefit of the remainderman or reversioner. Strafford v. IVent-

uorth, (1714) Prec. Chan. 555. In England such power is given the

life tenant by statute 45 & 46 Vict. c. 88; (2) by having the life

tenant and the owner of the fee join in giving the lease, the benefit

of it to accrue to life tenant during his lifetime and to the remainder

man or reversioner thereafter. 1 Taylor, Landlord and Tenant 8th

Ed., sec. 113: (3) by stipulating in the contract in such a case as

the instant where rent is payable in a share of the crop, that the

title to the growing crop, which is ordinarily in the lessee, shall be in

the life tenant. Minneapolis Iron Store v. Branum, (1917) 36 N. D.

355, 162 N. W. 543 ; see 2 Minnesota Law Review 43. It would seem,

however, that difficulties such as that presented in the instant case can

best be met by a statute expressly making the rent apportionable.

As to title to the crop in so-called cropper's contracts and leases

ivhere the rent is payable in a portion of the crop, see 2 Minnesota Law

Review 43, 65.

New Trial—Verdict—Impeachment of Verdict—Consideration by

Jury of Defendant's Failure to Testify.—The defendant was tried

and convicted upon a criminal charge. Upon hearing of a motion for

a new trial, all the members of the jury gave evidence that after

retiring to consider their verdict they discussed the defendant's failure

to testify. Held, that the jury's consideration of defendant's failure

to testify was such misconduct as to necessitate a new trial. Barrow v.

State, (Tex. Cr. App. 1920) 225 S. W. 53.

The instant case raises two questions, (1) whether a verdict can

be impeached by a juror's testimony or affidavits after its rendition, (2)

as to what extent the jury's consideration of defendant's failure to

testify is reversible error. In regard to the first point the instant case

is contra to the majority view which holds that the testimony of a juror

as to matters which took place in the jury room cannot be received to

impeach the verdict. Daihy v. Bond, (Vt. 1920) 111 Atl. 394; Hurlburt
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v Lcachmorc. (1914) 126 Minn. 190, 148 N. W. 51; 27 R. C. L. 897.

The reason for refusing to allow jurors to impeach their verdict, is

that by so doing the solemn act of the jurors is defeated; it would

open the door to tampering with the jury after discharge, that it would

furnish to dissatisfied and corrupt jurors the means of destroying a

verdict to which they assented. See 1 Minnesota Law Review 189.

In regard to the second question, it could hardly arise except where

the jurors are allowed to impeach their verdict by showing what took

place in the jury room. In most jurisdictions statutes provide that the

failure of the defendant to testify shall not give rise to any presumption

against him, and it is reversible error for the court or counsel to

comment on the fact. 16 C. J. 901 ; G. S. Minn. 1913, sec. 8376. But,

whether it is reversible error where the jury of its own accord dis

cusses and considers that fact, is a point on which the courts that

have decided that question have differed. In State v. Thomas, (1906)

135 la. 717, 109 N. W. 900, (writ of error dismissed) (1907) 209 U.

S. 258, 28 S. C. R. 487, it was held not to be reversible error, the

court holding that the statute was limited to cases where the court or

counsel commented upon the defendant's failure to testify and that the

statute would not be extended any further. In State v. Rambo, (1904)

69 Kan. 777, 77 Pac. 563 it was held to be reversible error on the

ground that the intention of the statute was to keep the jury from

considering the matter and that to allow the jury to go ahead and

consider it would practically nullify the statute.

Since Minnesota refuses to allow the jury to impeach their verdict

by showing what took place in the jury room, it would be extremely

difficult to bring the fact before the court that the jury had con

sidered the defendant's failure to testify. Further in Stall,' v. Holmes,

(1896) 65 Minn. 230, 68 N. W. 11 the Minnesota court questioned the

advisability of such a statute at all. So that it is not likely that the

statute would be extended to cover the situation in the instant case.

Practice and Procedure—Newly Discovered Evidence—Right to

Grant Xew Trial Unless the Plaintiff Consents to a Reduction of

the Verdict.—After an appeal and affirmance of the verdict in an

action for personal injuries, the defendant moved for a new trial on the

ground of newly discovered evidence going solely to the quantum of

damages. An order was made granting it unless the plaintiff consented

to a reduction of the verdict. Plaintiff assented and the defendant ap

pealed. Held, that a new trial may he granted conditionally upon the con

sent of the plaintiff to a reduction of the verdict, upon newly discovered

evidence going solely to the quantum of damages. Podgorski v. Kerwin,

(Minn. 1920) 179 N. W. 679. Hallam and Dibell JJ. dissenting.

It is the unquestioned right of the court to give judgment notwith

standing the verdict where the evidence precludes any right of the

plaintiff to recover. 15 R. C. L. 606. This is purely a matter of law.

and not an invasion of the province of the jury. It is equally well

established that where there are facts for the jury, but its verdict was

such as to work a manifest miscarriage of justice, the court may grant
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a new trial unconditionally and resubmit the issues to another jury.

Pratt v. Pioneer Press Co., (1884) 32 Minn. 217, 20 N. W. 87. Between

these two classes of cases, lies an intermediate zone in which the

courts, to expedite justice, have attempted the correction of errors of

law and of fact by granting new trials unless the verdict rendered be

raised or reduced with the consent of the prevailing litigant. Ford v.

Minneapolis Brewing Co., (1906) 98 Minn. 96, 107 N. W. 817; Trow v.

White Bear, (1899) 78 Minn. 432, 80 N. W. 1117. The instant case,

however, is outside the field of any of the above classes.

In the instant case there seems to have been an invasion of the

province of the jury. It was not a case where the court reduced the

verdict on a review of the record, but one of newly discovered evidence

never heard by court or jury in open court. It is one thing to correct

an erroneous verdict, Bremer v. Minneapolis, etc., Ry. Co., (1905) 96

Minn. 469, 105 N. W. 494, and quite another thing to deny a litigant

his day in court on the evidence, even though it goes solely to the

quantum of damages. Seemingly, the court made an estimate of what

it considered the potential worth of the offered evidence, and ordered

a reduction of the verdict by that amount. The defendant had a right

to object to have his rights determined thus. He had a right to a

jury trial on the evidence. Art. 1, sec. 4, constitution of Minnesota.

The authority mustered to the support of the prevailing opinion

in the instant case is of dubious quality. Darnell v. Krause, (1905) 134

Fed. 509 was decided by a district trial court. In Tyler v. North

American etc. Co., (1901) 24 Wash. 252, 64 Pac. 162, it is extremely

doubtful whether the so-called newly discovered evidence was in fact

newly discovered. On the other hand, the supreme court of Minnesota

in a prior decision in substance rejected the doctrine of the instant

case, although its action did not turn exclusively on this point; Hwing v.

Stickncy. (1909) 107 Minn. 217, 119 N. W. 802.

Specific Performance—Mutuality—Rights of Assignee of Ven

dee.—The defendant vendor and one Levy entered into a contract for

deed. Levy assigned the contract to the plaintiff, who did not assume

any of the obligations. Plaintiff asks for specific performance, tendering

the payment due and offering to execute the bond and mortgage called

for by the contract. Held, specific performance will not be granted to

the assignee of the vendee, because the vendor could not enforce the

contract against the assignee. Schuyler v. Kirk-Brown Realty Co., (N.

Y. 1920) 184 N. Y. S. 95.

The proposition that one who purchases a land contract from the

vendee cannot get specific performance of the contract, but is limited

to his action at law for damages, is an excellent example of the strict

application of the rule that a contract to be specifically enforced, must

be mutual both in obligation and remedy. This rule is still followed

in some jurisdictions. Levin v. Diets, (1909) 194 N. Y. 376, 87 N. E.

454; Lunt v. Lorschcider, (1918) 285 111. 589, 121 N. E. 237; but it has

been generally relaxed, and specific performance is decreed except in

those cases where the court cannot at the time of the decree enforce
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the contract on both sides so that the whole agreement will be carried

out according to its terms. Alworth v. Seymour, (1890) 42 Minn. 526,

44 N. W. 1030. Under the more liberal view, the assignee of the

vendee may enforce specific performance against the vendor upon com

pliance with the terms of the contract, Craver v. Spencer, (1898) 40

Fla. 135, 23 So. 880; Perry v. Paschal, (1897) 103 Ga. 134, 29 S. E.

703; Cashmbn v. Bean, (1917) 226 Mass. 198, 115 N. E. 574. The

court having power to provide in its decree for the fulfillment of the

contract on the part of the plaintiff, Austin v. Wacks, (1883) 30 Minn.

335, 15 N. W. 409, it would seem that the rights of both parties would

be amply protected. However, it is to be noted that if the assignee

of the vendee had not come into equity on his own motion, the vendor

could not have compelled specific performance, and would have been

limited to his action at law against the vendee. For a mere naked

assignment of a contract does not bind an assignee to performance,

Lunl v. Lorscheider, (1918) 285 111. 589, 121 N. W. 237.

The instant case seems to represent a view which is now being

gradually abandoned, for under modern conditions with the frequent

asignment of land contracts, to hold that one who buys a land contract

cannot get it specifically enforced is to make the right to specific per

formance personal to the first vendee, and greatly diminishes the value

of such contracts.

Taxation — Sixteenth Amendment — Income Tax — Increase in

Value of Property As Income.—The Federal Revenue Act of 1916, 39

Stat. c. 473, pp. 756, 757, Comp. Stat. 633, 36a et seq., imposes a tax upon

net income "which shall include gains, profits, and income derived from

sales and dealings in property" and further provides that for the purpose

of ascertaining the gain of property acquired before March 1, 1913, the

market value on that day should be the basis of determining the gain.

The plaintiff had purchased certain bonds which on March 1, 1913 had a

market value of $164,840; he sold the same in 1916 for $276,150. The rev

enue commissioner assessed a tax on the difference, $111,670. as being part

oi plaintiff's income for the year 1916. The plaintiff paid the tax under

protest and now sues to recover the same. Held, that the increase in value

of property when realized upon by a sale is an accretion to capital and not

income; and that the Revenue Act of 1916 in so far as it provides for

the taxation of the same is unconstitutional. Brewster v. Walsh, (D. C.

1920) 268 Fed. 207.

The instant case seems to be the first case squarely to pass upon this

question under the sixteenth amendment. It raises a question of tremen

dous importance in regard to income taxation under that amendment. The

court bases its decision upon the following grounds: (1) that the six

teenth amendment does not extend the taxing power of Congress to new

subjects, but merely removes the necessity of apportionment. Evans v.

Gore, (1920) 253 U. S. 245, 40 S. C. R. 550. See 5 Minnesota Law

Review 145. (2) That prior to the adoption of the sixteenth amendment

the word "income" had acquired a definite and fixed meaning in the fed

eral and state courts : that under this meaning, an increase in value of
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property when realized upon by a sale was not income but an accretion

to capital. In support of this proposition the court relies upon Gray v.

Darlington, (1872) 15 Wall. (U.S.) 63 where it was held that an increase

ii.' value of bonds when realized upon by a sale was not income for the

year under the Income Tax Law of 1867. The court in the instant case fur

ther states that it repeatedly had been held that an increase in value of trust

funds when realized upon by a sale was an accretion to capital as between

a life tenant who was entitled to the income and the remainderman, cit

ing Parker v. Johnson, (1883) 37 N. J. Eq. 366; Matter of Gerrv, (1886)

103 N. Y. 445, 9 N. E. 235; Boardman v. Mansfield. (1907) 79 Conn. 634,

66 Atl. 169, 12 L. R. A. (N.S.) 793, 118 A. S. R. 178; Thayer v. Burr,

(1911) 201 N. Y. 155, 94 N. E. 604, and the court sees no reason why a

different rule should be applied to an investment held by a trustee than

to an individual. It should be noted however that the last two cases cited

by the court, supra, were cases where the court held that the remainderman

was entitled to dividend stock as against the life tenant, and upon this

point the courts are in irreconcilable conflict. See 2 Minnesota Law

Review 284. So that the meaning of the word "income" does not seem

to be as definite and well settled as the court in the instant case assumes.

- In Eisner v. Macomber, (1920) 252 U. S. 189, 40 S. C. R. 189, 64 L.

Ed. 521, where the Supreme Court held that a stock dividend was not

taxable as income, Justice Pitney in delivering the opinion of the 'court

stated that if dividend stock were sold at a profit the profit would be

taxable like other income, and "The same would be true if he were to

sell some of his original shares at a profit." The court in the instant

case in referring to this statement, said that at most it could apply only

in the case of a trader, and not in the case of an individual, who merely

changes his investment; that the former decisions on the subject. Gray

v. Darlington, (1872) 15 Wall. (U.S.) 63, 21 L. Ed. 45; Towne v. Eisner,

(1917) 245 U. S. 418, 38 S. C. R. 158, 62 L. Ed. 373, L. R. A. 1918D

254; and Lynch v. Turrish, (1918) 247 U. S. 221, 38 S. C. R. 537, 62 L.

Ed. 1087, had established the rule that an increase in value of property

when realized upon by a sale is an accretion to capital and not income.

It is difficult to escape the force of the reasoning in the instant case,

particularly in view of the strength of Gray v. Darlington and of the

support to be found in Eisner v. Macomber. It can hardly be denied,

however, that the prevailing assumption and the common understanding

on which the taxpayers have acted in paying vast sums to the govern

ment are clearly reflected in the dictum in Eisner v. Macomber. quoted

above. Consequently, the result of the instant case, striking down the

power of Congress to reach for income taxation the increase of invested

wealth, may be said to be contrary to the almost universally accepted

opinion. The court denies the power here not because the increment is

not income for the year, but because it is not income at all. Until the

question is finally settled, it would seem to be the wise policy for income

tax payers to pay any taxes of this kind under protest.

Three recent federal decisions, as yet unpublished have reached a result

contra to that of the instant case, without opinion. Merchants Loan &

Trust Co. v. Smietanke, (D. C. 111. Oct. 22, 1920) ; Eldarado Coal Co.
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v. Mager, (D. C. East Dist. 111. Oct. 10, 1920) ; Goodrich v. Edwards,

(D. C. N. Y. Dec. 17, 1920).

Torts—Infants—Right of Action for Prenatal Injuries.—The

ulaintiff while yet unborn, was deformed for life, on account of the fact

that plaintiff's mother during pregnancy fell into a coal hole left un

guarded through the defendant's negligence. Held, that the plaintiff

could recover. Drobner v. Peters, (N.Y. 1920) 184 N. Y. S. 337.

The case recognizes for the first time the right of an infant to re

cover for prenatal injuries. The contrary conclusion was reached in

Walker v. Great Northern A'y. Co., (1890) 28 Law Reports, Ireland, 69,

26 Am. L. Rev. 50; Nugent v. Brooklyn Heights Ry. Co., (1913) 139

N. Y. S. 367, 154 App. Div. 667. In both of the above cases the mother

and unborn child were injured through the negligence of a common

carrier upon whose train the mother was a passenger, and a recovery

was refused on the ground that there was no contract relation between

the infant and carrier. The New York court in the latter case recog

nized that an infant though yet unborn was an entity separate from its

mother and having all the rights of a person. This conclusion was ex

pressly denied, and a conclusion directly contra to that of the court in

the instant case was reached in Dietrich v. Northampton, (1884) 138

Mass. 14, 52 Am. Rep. 242; Allaire v. St. Luke's Hospital, (1900) 184

111. 359, 56 S. E. 638, 48 L. R. A. 225, 75 A. S. R. 176, where it was laid

down that an unborn child was so identified with its mother as not to

be regarded as having a separate existence. It is interesting to notice,

however, what this non-existent person can do. Justice Buller in Thcl-

lusson v. Woodford, (1799) 4 Ves. 227, 322, points out that this non

existent person may be vouched in a recovery, may be an executor, may

take under the Statute of Distribution, may take a devise, may have a

guardian and may have an injunction and Justice Buller approves the

statement of Lord Hardwicke in Wallis v. Hodson, (1740) 2 Atk. 115

that a child en ventre sa mere was "a person in rerum natura so that

by rules of the common and civil law she was to all intents and pur

poses as much as if born in the father's lifetime."

The law has very carefully provided for the protection of the property

rights of an unborn child, and the instant case carries the protection a

step further and recognizes the right of an unborn child to personal

security. The result seems just as the plaintiff was injured for life

through the defendant's negligence and the damage to the plaintiff is

the same whether injured before or after birth.

Wills—Mortgages—Devise of Mortgaged Land—Payment of

Mortgage Debt.—The testator purchased certain land assuming to pay

the mortgage thereon. The testator made a general devise of the land,

the will containing the usual provision directing the payment of his

just debts. After the death of the testator, a decree of foreclosure

having been entered, the general devisees brought action to compel the

executors to redeem out of the personal assets of the estate. Held, that
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the mortgaged land was the primary fund for the payment of the mort

gage. Marshall v. Middleton, (Ore. 1920) 191 Pac. 886.

Upon the question raised by the instant case the courts are not

all agreed. The supreme court of Ohio in Thompson v. Thompson,

(1854) 4 Oh. St. 333 reached a conclusion directly opposite to that of

the instant case. Where the testator himself has created) a mortgage

on the realty the general rule is that the personal estate is charged

with the payment of the mortgage. French v. Vradcnburg, (1906) 105

Va. 16, 52 S. E. 695, 115 A. S. R. 838, Toner v. Collins, (1885) 67 la.

369, 25 N. W. 287, 56 Am. Rep. 346. Also where there is a specific

devise of realty, the personal estate is liable for the mortgage debt?

thereon. Brown v. Baron, (1894) 162 Mass. 56, 37 N. E. 772, 44 A. S.

R. 331; Bulkley v. Seymour, (1902) 74 Conn. 459, 51 Atl. 125, 92 A.

S. R. 229. But the rule is otherwise when there is a general devise

and the mortgage has not been created by the testator even though he

has assumed to pay it, Hetsel v. Hetzel, (1908) 74 N. J. Eq. 770, 71

Atl. 755; Creesy v. Willis, (1893) 159 Mass. 249, 34 N. E. 265; Cum

berland v. Codrington, (1817) 3 Johns, Ch. (N.Y.) 229. The reason

given in the latter case was that the 'assumption of the morgtage is

done only as an incident to the purchase of the property, and unless

there is "strong and decided proof" of an intention to shift the burden

from the real estate to the personalty the land is primarily liable for

the payment of the mortgage.

The rule therefore is not inflexible and the testator's intention has

been construed from the language and circumstances to shift the pay

ment of the mortgage on to the personalty, Gould v. Winthrop, (1858)

5 R. I. 319. The point on which the court in the instant case and

the supreme court of Ohio in Thompson v. Thompson, (1854) 4 Oh.

St. 333 differ is as to what extent a direction by the testator in his will

that his just debts be paid evinces an intention to shift the burden

of the mortgage from the realty to the personalty. The supreme court

of Ohio takes the position that the testator not being versed in the

technicalities of the law would naturally regard a mortgage which he

had assumed to pay as one of his just debts. The instant case regards

such a direction as mere formal clause to which little importance

is to be attached. And that is the way in which this clause is gen

erally regarded. Meyer v. Cahen, (1888) 111 N. Y. 270, 18 N. E. 852;

In re Porter's Estate, (1903) 138 Cal. 618, 72 Pac. 173.

Workmen's Compensation—Exclusiveness of Remedy.—Plaintiff

while in the employ of defendant received an injury which disabled him

from working for a short period. Both plaintiff and defendant were

within and subject to the Workmen's Compensation Act. The plaintiff

received $44 under the schedule provided in the act. The accident

rendered him permanently impotent. Finding no pertinent provision

under the Compensation Act, plaintiff brings this action at law alleging

that the injury was caused by the defendant's negligence. Held, that

the plaintiff could not recover, the Workmen's Compensation Act being

exclusive of all other remedies in so far as it provides compensation
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to an employee injured in the course of his employment, ilyctt v.

Northwestern Hospital, (Minn. 1920) 180 N. W. —.

The decision in the instant case seems to be in accord with the

prevailing view in the few states where the question has arisen. Gregutis

v. Waclark Wire Works, (1914) 86 N. J. L. 610, 92 Atl. 354; Pcet v.

Mills, (1913) 76 Wash. 437, 136 Pac. 685; King v. Viscoloid Co., (1914)

219 Mass. 420, 106 N. E. 988; Shanahan v. Monarch Emj. Co.,

(1916) 219 N. Y. 469, 114 N. E. 795. Louisiana however has adopted

a contrary view in Boxer v. Crescent Paper Co., (1918) 143 La. 368,

78 So. 596, but the case as authority is very much weakened by the

fact that the result was reached by a divided court on a rehearing. The

Workmen's Compensation Acts of some of the states provide for com

pensation in disfigurement cases and cases which do not result in de

crease in earning capacity. Bradbury, Compensation Acts, 3rd Ed.,

874, but the Minnesota Workmen's Compensation Act does not make

any such provision. G. S. Minn. 1913 Chap. 84A and amendments in

Chap. 351, Session Laws, 1917. The court in the instant case takes

the position that the theory of the act is to provide compensation

merely for impairment of earning capacity, and therefore the plaintiff

could not be compensated under the act for the additional injury, as

no provision had been made for such injuries. The plaintiff cannot

recover at law, for the act is exclusive of all other remedies in that

the act is a reciprocal giving up and receiving of benefits by both the

employer and employee. To allow the employee to maintain an action

at law would be a violation of the whole spirit of the act and would

result in opening the door to double litigation in the majority of com

pensation cases. In conclusion the court suggests that it is a matter

for change by the legislature.

In a recent case the Supreme Court of the United States, refusing

to concede that impairment of earning power is the sole ground upon

which compulsory compensation to injured workmen legitimately may

be based, held that that part of the New York compensation act allow

ing compensation in disfigurement cases was not unconstitutional as

being inconsistent with the fourteenth amendment. American Knife Co.

i. Sweeting, (1919) 250 U. S. 596, 40 S. C. R. 44, 63 L. Ed. 1161.
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LABOR LEGISLATION IN CANADA:Importation of Labor.By William Rf.nwick Riddell'"

LEGISLATION in the Dominion Parliament to protect

Canadian workmen from undue competition from imported

labor began in 1897. 1 The first bill for the purpose which resulted

in action was introduced by a private member of the House of

Commons, Mr. Cowan, who came from Windsor, Ontario, oppo

site Detroit. He spoke of the legislation in the United States

respecting the employment of aliens there, pointed out that it had

the effect of restricting Canadian laborers and artisans in obtaining employment across the lines and gave instances where it had

* Justice of the Supreme Cqurt of Ontario, Toronto, Can.

1 The question had been discussed several times in the House. Mr.

Taylor, a private member, i. e. not a member of the government, being

perhaps the most active proponent. His bill was introduced March 29,

1887, 44 Com. Deb. Can. p. 89, immediately after that of Mr. Cowan, do.

do. do. p. 88. Other bills had been introduced previously but had failed

to pass. The Reform Party under Sir Wilfred Laurier was in power at

the time having succeeded at the general election of 1896 after an exclu

sion from power for 18 years. The government was watching its steps

with great caution ; it had not taken a definite stand in the matter and

there was a somewhat amusing race between Mr. Cowan a reformer and

supporter of the government on the one side of the House and Mr. Taylor

a conservative and consequently on the opposition side of the House, for

the favor of the Labor Unions and priority in their respective bills. The

reformer naturally won by a nose: "Codlin is the friend, not Short." In

our system of responsible government, the administration must at all

times be in a position to procure a majority vote of the House of Com

mons on any measures. Moreover, the whole ministry must assume re

sponsibility for every act of each minister. Accordingly a government

must carefully consider every proposed measure before accepting it as a

government measure. Where the government does not assume responsi

bility, a measure may be introduced by a "private member." If the govern

ment is neutral it takes its chances of passing, if the government actively
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operated very harshly. He thought that Canadian laborers and

artisans did not need and did not wish protection2 in the open

field of competition, "fair field and no favour:" but that it was a

matter of national sell -respect that they should be protected in

the home market against the labor of a country which debarred

them from competition there.1 The bill was referred to a com

mittee together with a bill to much the same effect introduced by

Mr. Taylor.4 The bills were consolidated in committee5 and finally

the consolidated bill became law.6

The act is much like the American statutes : it forbids assist

ing immigration of foreigners under contract to perform labor in

Canada and voids every such contract: a penalty of $1000 is

opposes, it is defeated. In the case of protection to workmen, the govern

ment was neutral.

At the date of this writing the government has not taken its stand on

the question whether employees of the national railways, the Canadian

National and the Grand Trunk, shall be permitted to take any active part

in politics. The president of the Canadian National has put in force a

regulation forbidding this : and in the election held in Northeast Toronto,

November 8, 1920, Mr. Higgins the Labor candidate was obliged to give

up his employment in the Canadian National Railway: he was not elected;

The Honorable Senator Robertson, Minister of Labour anc' himself an

employee of the privately owned Canadian Pacific Railway was reported

a few days ago to have said that the question would receive the careful

consideration of the government and a decision given. In the Winnipeg

Tribune of November 10, 1920 appears the following item, indicating that

the government has not decided in favor of the employees.

"The recent order of D. B. Hanna prohibiting C. N. R. employees

from holding legislative offices, was carried into effect Tuesday, when

A. E. Moore, M. L. A., president of the Winnipeg District Command.

Great War Veterans' Association was notified that he would have to

resign his seat or give up his position. ,

"As Mr. Moore refused to relinquish his seat, he was forced to

leave the employ of the C. N. R."

(M. L. A. means Members of the Legislative Assembly.) The mat

ter has been taken up by the trade unions ; but it is still undecided.

2 Canada was for a long time a free trade country as was to be expected

from her enormous production of raw materials. In 1878, the people

declared for protection for manufacturers, the "national policy." Since

that time almost all classes have at some time demanded protection for

themselves, which is also most natural.

3 44 Com. Deb. Can. pp. 625 sqq. There was some pretty good talk

by Mr. Cowan. "The Canadian Laborer and the Canadian artisan . . .

never asked any government to protect them by legislative enactment

which declared that his neighbour from a foreign nation must renounce

the flag of his country and sever the ties with the home he loved before

he could secure the vantage ground in life's broad field of action that

leads to final victory." Mr. Taylor spoke on the hill, said he had intro

duced one in 1890 of which Mr. Cowan had copied eight clauses word for

word, etc., etc. He found fault with some of the provisions of Mr. Cowan's

bill but generally approved.

444 Com. Deb. Can. p. 659.

"45 Com. Deb. Can. pp. 3545 sqq. After an ineffectual protest by Mr.

Tavlor.

8 (1897) 60, 61 Vict., c. 11 (Dom.)
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imposed on every person natural or artificial assisting or en

couraging such immigration : the master of a ship who so offends

is liable to a fine of $500 and imprisonment for six months. The

attorney general of Canada may deport within one year anyone

so immigrating and at the expense of the owner of the importing

vessel : and no proceedings were to be taken under the act without

the consent of the attorney general. The act was in its terms a

retaliatory act. It provided by Sec. 9 that it "should apply only

to such foreign countries as have enacted and retained in force

or shall enact and retain in force laws or ordinances applying to

-Canada of a character similar to this act." After a slight amend

ment in 1898, relating only to. evidence of foreign law,7 this act

remained in force until 1901. When the department of labour

was created in 1900,8 it became a very important part of its duty

to gather information and inform the attorney general's depart

ment of violations of the act. A resident officer was appointed

with that special duty.

There were many prosecutions under this act but it was found

cumbrous in its actual working. The department of the attorney

general was in Ottawa and complaints were made that there were

delays and obstacles in the way of speedy and effectual prosecu

tion. Moreover, the courts were conservative in imposing the

very severe penalty of $1000 and cases arose where a much

smaller penalty might well be sufficient punishment. The most

serious defect, however, arose from the fact that the act was

frankly retaliatory on the United States as it was to apply only

to aliens or foreigners, citizens of countries having similar legis

lation. Accordingly where proceedings were taken in respect to

workmen from the United States, all that had to be proved for a

successful defence was that the workmen were not citizens of

the United States.

These defects induced the government to promote legislation.

It had now become the settled policy of the government. Accord

ingly, March 7, 1901, the Prime Minister Sir Wilfred Laurier

introduced a bill to amend the act correcting these defects.9 This

bill was much discussed in labor circles and contained a clause

inserted at the suggestion of the labor organizations forbidding

promise of employment to foreigners by advertisement and the

like. The bill was passed in due course and became law May 22,

' (1898) 61 Vict. c. 2 (Dom.)

8 Under the Conciliation Act, 1900. 63, 64 Vict. c. 24 (Dom.)

054 Com. Deb. Can. (1901) p. 1066.
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1901. ,0 The law thus declared has been consolidated in the Re

vised Statutes of Canada, 1906, as chapter 97. The penalty for

assisting alien labor to enter Canada under contract is not less

than $50 or more than $1000; this may be sued for as a debt

by any person on the written consent of the judge of the court in

which the action is to be brought. Or on the consent of the attor

ney general of the province, the penalty may be imposed on a

prosecution and summary conviction under the criminal law and

the minister of finance may allow up to 50 per cent of the amount

recovered to the original informer. As in the earlier act contracts

are declared void which have as their object the violation of the

act. The master of a vessel knowingly bringing in alien labor

under contract is liable to a line of not more than $500 for each

person and also to imprisonment for not more than six months.

If an immigrant comes to Canada in violation of the act, he

may within the year be deported to the country whence he came

at the expense of the owner of the vessel or if from "an adjoin

ing country"" at the expense of the person or company that

brought him or lured him to Canada. It is considered a violation

of the act for anyone to assist or encourage immigration from

any other country by advertisement, etc., of promise of employ

ment and the like. The whole act is still restricted in its applica

tion to countries having similar legislation.

The first case reported under this act was in British Colum

bia : W. L. MacDonald of the miner's union at Rossland, British

Columbia, laid an information against Albert ( ieiser for bring

ing from the United States two miners, Stevenson and Andrew,

under contract to work in the Le Roi mine : (ieiser was convicted

and fined $500 in one case and $50 in the other. Failing on

technical grounds to have an appeal considered,1- he paid the

fines and $275 was awarded to MacDonald. It is not proposed

to detail the cases decided under the act. It will be sufficient to

note a few with the points decided.

In 1902, the carpet weavers' union laid an information against

the secretary-treasurer of the Toronto Carpet Company. He

had engaged in Lowell. Massachusetts, for his factory in Toron

to, a French Canadian who asked that his brother should also be

engaged. The answer was "He will have a show." They came

io As (1901) 1 Edw. VII, c. 13.

11 A gentle way of saying "the United States."

12 See Rex v. Geiser, (1901) 5 Can. Cr. Ca. 154; (1903) 7 Can. Cr. Ca.,

172; 4 Labour Gazette, (August 1903) p. 143.
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and went to work. As to the first man, he was a British subject,

never denaturalized, and there was, therefore, no offence. As

to the brother, it was held that an express contract was not

necessary, and a fine of $50 and costs was imposed.13

In 1904. an information was laid against a tailor in Dundas

for importing two workmen from New York. His defence was

that he did not make a direct engagement but only assured them

of work in his factory: that defence was unsuccessful.14

A defence that a strike had left him shorthanded, that he

could not get corkcutters in Canada and did not know the law

did not save Edward Freyseng of Toronto.1"'

A man in Philadelphia saw an advertisement which caused

him to write for work to a wallpaper company in Toronto: the

president answered that he could not engage him in the United

States but could if he came to Toronto. On being requested to

pay railway fare, the president refused as that would be a viola

tion of the act, but sent a ticket from the Canadian border to

Toronto. Fine $50 and costs of which the informer got $25. 19

But while the courts have been astute to prevent colorable eva

sion of the act, its provisions have not been extended beyond

their fair meaning. The usual manufacturer's advertisement of

"mechanics wanted" was held to be simply an invitation to apply

for employment, not a promise of employment :17 and the con

sent of the judge to bring an action must specify the offence

charged and not simply the alleged offender. ls

Very important investigations have been made by commis

sioners appointed for the purpose into the employment of aliens

13 Rex v. Hayes, 3 Labour Gazette (September 1902) p. 188, 23

C L T 88

" 14Rex v.Amberg, 5 Out. L. R. 198, 20 W. R. 123, 6 Can. Cr. Cas. 357.

5 Labour Gazette (September 1904) p. 303.

15 Rex v. Freyseng, 4 Labour Gazette (May 1904) p. 1129.

16 Rex v. Menzie, 6 Labour Gazette (March 1906) p. 1059: 6 Labour

Gazette (November 1906) p. 580.

17 Rex v. Vancouver Engineering Works. 5 labour Gazette (July,

1904) pp. 112, 113: S. C. 8 Can. Cr. Ca. 66. See the sound and common-

sense remarks of Mr. Justice Duff.

1KRex v. Breckcnridge, 6 Labour Gazette (1905) pp. 228, 469, 597;

S. C. 10 Can. Cr. Ca. 180, 10 Ont. L. R. 459. This was decided at Toronto

by a divisional court composed of Sir William Meredith (then C. J.

Common Pleas now C. J. Ontario), Anglin J. (now Justice of the Supreme

Court of Canada) and Clute J., the judgment of the court being delivered

by the chief justice who points out that were it otherwise "the protection

which the written consent was intended to give would be wholly illusory

and it would be possible to prosecute for an offence entirely different

from that brought to the notice of the judge and to which the consent

. . . was intended to apply." 10 Ont. L. R. at pp. 461. 462.
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upon railways. In the case of the Grand Trunk Railway in

1904, the Commissioner, Judge Winchester of Toronto, reported

twenty-four engineers, etc., improperly employed by the com

pany: fifteen left the employment at once and some of the others

were deported at the instance of the attorney general The in

vestigation into the Pere Marquette Railway had a curious re

sult : the Commissioner, Judge Winchester, confirmed the con

clusions of a labor man who had investigated the facts on the

instructions of Sir William Mulock, Minister of Labour. At the

request of Sir William, the attorney general of Canada issued

warrants for the deportation of the aliens named : some left

voluntarily but James R. Gilhula, chief train despatchcr and

Everett E. Cain, trainmaster at St. Thomas, Ontario, resisted.

They obtained a writ of habeas corpus upon the return of which,

Mr. Justice Anglin ordered their discharge. The learned judge

proceeded upon the ground that there was no means whereby

the American employees could be "returned to the United

States" without "an assumption of extra-territorial jurisdiction"

which Canada admittedly does not possess.10 This meant a very

serious impairment of the act ; the attorney general of Canada

informed the House of Commons that the government did not

agree in Mr. Justice Anglin's law and that an appeal would be

taken to the Judicial Committee of the Privy Council, the final

tribunal for Canadian cases.

Accordingly the solicitor general of Canada20 appeared before

the Judicial Committee and obtained leave to appeal.

The Judicial Committee reversed the judgment appealed

from and thus finally and conclusively declared that the act

was intra vires the Dominion, i. e., "constitutional" in the

American sense of the word.21

It may be confidently said that this act is in universal favor

among workmen and that only very occasionally does it work

real hardship upon the employers.

Imperial legislation was passed in 1906 at the instance of

Canada making it an offence punishable with fine and imprison-

18 See the report In re Gilhula, (1905) 10 Ont. L. R. 469.

20 The Honorable Rudolphe Lemieux, afterwards, upon Sir William

Mulock becoming Chief Justice of the Exchequer Division, Minister of

Labour and Postmaster General in succession.

21 1 happened to be in the Judicial Committee, Downing Street, West

minster, waiting for my case to be called and heard the argument luly 6

1906. The case is reported, [1906] A. C., 542.
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nient for anyone by false representation to induce any person

to emigrate or engage a steerage passage in any ship.22

Another protection for certain workmen has been on the

statute book since 1896,23 the "Wages Liability Act." This pro

vides that the minister may pay to workmen of any contractor

with the government or any subcontractor, their wages out of

money coming to the contractor: and provides means for the

payment of such wages.

A still more important provision is not .statutory but is based

upon a unanimous resolution of the House of Commons in

March 1900. This resolution was introduced by Sir William

Mulock, Minister of Labour, and is to some extent based upon

the resolution of the Imperial House of Commons against

"sweating," February 13, 1891, which had been found by a

select committee of that House in 1897 to be working well. After

an animated debate the resolution was unanimously adopted.24

This in substance provides for the inclusion in every government

contract of conditions insuring the workmen fair wages, and

this includes not only contracts with the government but also

every contract for works assisted by the grant of Dominion

funds. Every railroad and some other projects have been as

sisted by a grant from the Dominion : the wide reacting effect

of this provision will accordingly be manifest.25 The minister

of labour appointed fair wage officers whose duty it was to see

to it that the proper clauses were inserted in contracts entered

into by the different departments of the government : the rates

of wages are based upon the rates prevailing in the. vicinity: if

there is no such prevailing rate, the officer determines the rate

on consideration of all the circumstances, the cost of living,

etc., etc., in the various localities. Labor men have been selected

for that position, and there has been little friction and no serious

trouble over the wages.2" There are at present five officers

22 (1906) 6 Edw. VII, C. 48, S. 24. (Imp.) See as to this whole matter

Report of Department of Labour for 1906-07, pp. 98-105.

" (1896) 59 Vict., c. 5 (Dom.) now R. S. C. (1906) c. 98.24 51 Com. Deb. Can. (1900) pp. 2464. sqq. The text of the Resolution

is given on p. 2464.

25 Some if not all of the provinces insist upon a similar clause in their

contracts and in all contracts for enterprises with provincial subsidy.

26 I find that in the seven years from the beginning of the system down

to the Report of 1906-7 there were 935 schedules of fair rates prepared by

the Fair Wage officers, extending into every province of the Dominion,

147 and 150 being the numbers in the last two years. See Report of De

partment of Labour for 1906-7, p. 82. In the next vear there were 222, 96
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engaged in fair wages and conciliation matters.27 In some in

stances, the department has had to extend its investigations to

procure information; and it is always ready to make investiga

tions and to furnish the fullest particulars to those interested

who make application. -H

The part played by the provinces in labor legislation is im

portant if not quite so striking as that of the Dominion. Taking

this province. Ontario, as an example (and the other province.-,

are not very different), workmen are given a lien on a structure

upon which they are working and the land improved by the

building priority to judgments, executions, assignments, etc.,

and a simple process is provided for the recovery of wages.2'1

Woodmen in the new districts have a lien on the time cut;3"

wages are a preferred claim in insolvency, on sales under exe

cution, etc.11 Wages of miners must be paid fortnightly,32 all

wages are exempt from seizure up to $25.00.33 Ontario has a

statutory provision similar to that of the Dominion for the

payment of the wages of workmen on contracts with the prov

ince or with provincial aid or subsidy.3' The same act makes

every company with an Ontario charter liable for wages on any

work done for the company either directly under the company

or through the intervention of a contractor or sub contractor.'"

Councils of conciliation and of arbitration are also provided

for settling industrial disputes on much the same lines as in the

Dominion legislation."

for the department of public works. 9.3 railways and canals, 23 marine and

fisheries, and 11 militia and defence. Report for 1907-8 p. 136. (On this

page will be found the Mulock Resolution of 1900).

'" See Report of Department of Labour for 1918-19, p. 33 for par

ticulars.

28 In the Report for 1907-8, p. 127 is {riven a list of persons for whom

investigations were made and to whom information was supplied including

Mr. Gompers, Professor Ratten of Washington and Lee University, the

captain of a high school debating team of Brooklyn, and gentlemen in

England, Australia and all parts of Canada. I gratefully recognize the

courtesy and consideration of the department of labour to myself on several

occasions when I asked for information.

29 R. S. O. (1914) C. 140.

:inR. S. O. (1914) C. 141.

31 R. S. O. (1914) C. 143.

" (1916) 6 Geo. V. C. 12, S. 4. (Ont.)

88 R. S. O. (1914) C. 143, S. 7 (1). By the act R. S. O. (1914) C. 63.

S. 66 a minor can sue for wages up to $100 notwithstanding his minoritv.

"(1910) 10 Edw. VII,. C. 71 (Ont.) now R. S. O. (1914) C. 142.35 R. S. O. (1914) C. 142. S. 7.

36R. S. O. (1914) C. 145. This machinery is very little used. One

statute of Nova Scotia should be mentioned: by the act of (1890) 53 Vict..

C. 7 (N.S.) providing for arbitrations in coal miners' disputes, the masters
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A very important part of the Ontario legislation concerning

labor is workmen's compensations for injuries suffered in the

course of their employment. Legislation on this subject began

in England by the "Employers' Liability Act, 1880. "" As is

well known the most significant of the changes effected by this

statute was the practical abolition of the rule in Priestley v.

Fowler,3* and it certainly was a great boon to the workmen.

Ontario's first statute on the subject was in 1886, "The

Workmen's Compensation for Injuries Act."39 This was sub

stantially the same as the English act and with various amend

ments remained law until 1914 and except as affected by the

legislation of 1914, still is law. The act of 1914 does not take

away the rights given by existing legislation and if the case is

not covered by the act of 1914, the injured workman may still

proceed against the employer as formerly. Most cases, however,

are covered by the recent statute, and if the case be so covered,

he must proceed under the statute and not under the former

legislation.40

The new act provides for the appointment by the lieutenant-

governor in council41 of a commission of three members, the chair

man and two others, "The workmen's compensation board."

They pass upon claims for compensation for injury or death in

the course of a workman's employment. The board sits at Tor

onto and is kept somewhat busy at all times. The province con-

are forbidden to reduce wages or declare a lockout if an arbitration is

asked for and by C. 8, workmen are forbidden to strike. These acts were

amended by (1901) 1 Edw. VII cc. 29 and 30. (N.S.) after having been

R. S. N. S. (1900) C. 21.

37 In Hansard Debates in the House of Commons for 1800 will be

found a report of a debate of the most interesting character and most

ably conducted by nearly every speaker. The act is (1880) 43, 44 Vict.,

C. 42. (Imp.)

38 Priestley v. Fowler, (1837) 3 M. & W. 1.

39 (1886) 49 Vict. c. 28 (Ont.) In our constitution, the province has

jurisdiction over "civil rights." The act became R. S. O. (1897) c. 141:

it was amended in 1889 by 53 Vict,, c. 23 (Ont.) : was taken forward as

R. S. O. (1897) c. 160 and R. S. O. (1914) c. 146. The act of 1914 is

4 Geo. V, c. 25 (Ont.)

40 See, e. g., Murphy v. Toronto, (1918) 41 Ont. L. R. 156; S. C. in

appeal (1918) 43 Ont. L. R. 29, 45 D. L. R. 228. Hutton v. Toronto R.

Co., (1919) 45 Ont. L. R. 550, 49 D. L. R. 216, 16 O. W. N. 236.

41 Our camouflage for "the members of the government." The lieu

tenant governor has nothing to do with the appointments We call him

governor oni the lucus a non lucendo principle because he does not govern.

We have responsible government, i. e., the ministry is responsible for

every act not to the governor but to the representatives of the people in

the legislative assembly and whenever they cannot command a majority

there they must get out and give place to others who can.
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tributes for administration not more than $100,000 a year: and

an accident fund is formed from subscriptions from certain speci

fied industries as fixed by the board. Assessments are made

annually by the board for the fund.

The act was very carefully drawn after the most extensive

and minute inquiry. It operates successfully and to the satis

faction of all concerned.42

It is not thought necessary to discuss the provincial legislation

for the protection of workmen from undue danger and the like.

It is much the same as in all advanced communities.13

The Canadian Dominion legislation of 1907 has been followed

in other Dominions. The Transvaal, South Africa, in 1919,

Queensland, Australia, in 1912, New Zealand in 1913."

In conclusion it may be said that at every step, representative

labor men as well as employers have been freely and openly con

sulted in reference to every piece of legislation ; workmen have

been kept posted by the Labour Gazette of the working of the

acts and all suggestions from any source receive careful con

sideration. The inner history of the legislation original and

amendatory would make interesting reading, but that is another

story.

42 The investigation was made by Sir William Meredith, Chief Jus

tice of Ontario, who when in the legislative assembly had much to do

with the passing of the original act. The bill drawn by him became law

and has been a model for legislation elsewhere.

43 Children are protected by the Mining Act R. S. O. (1914) c. 32 as

amended in 1916, 1918, and 1919: the Apprentices and Masters Act, R. S. O.

(1914), c. 147: the Factory Act, R. S. O. (1914) c. 229 as amended in

1918 and 1919: the Children's Protection Act R. S. O. (1914) c. 231 as

amended in 1919: the School Attendance Act of 1919, 9 Geo. V, c. 77

(Ont.) etc.

Women are protected by the Mining Act, the Factory Act, etc.. while

there are many statutory provisions looking to the health and safety of

all workmen.

44 See the article by the Deputy Minister of Labour, Mr. F. A. Acland

referred to in note 1 of the former paper.
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DIVESTING AN ARTICLE OF ITS INTERSTATE

CHARACTER :

An Examination of the Doctrine Underlying the Webb-

Kenyon Aerf

By Noel T. Dowling* .and F. Morse Hubbard**

THE original bill, which became the Webb -Kenyon Act, was

introduced by Senator Kenyon, of Iowa. Certain parts

were stricken out in committee and a second section, drafted by

Senator Sanders, of Tennessee, was added. As reported from

the committee the bill had the title,

"A bill to prohibit interstate commerce in intoxicating liquors

in certain cases,"

and read as follows :

"That the shipment or transportation in any manner or by

any means whatsoever of any spirituous, vinous, malted, fer

mented, or other intoxicating liquor of any kind, including beer,

ale, or wine, from one state, territory, or district of the United

States, or place noncontiguous to but subject to the jurisdiction

*Professor of Law, University of Minnesota. **New York City.

tContinued from 5 Minnesota Law Review 100. The preceding in

stallment pointed out the unusual effect ascribed to the Wcbb-Kenyon Act,

Act of March 1, 1913, 37 Stat. 699, as construed in the case of Clark

Distilling Co. v. Western Md. Ry. Ca., and State of West Virginia,

(1917) 242 U. S. 311, 37 S. C. R. 180, 61 L. Ed. 326, of giving validity

to state laws, prohibiting the importation of intoxicating liquors, similar

to other state laws which previously had been held unconstitutional as

regulations of interstate commerce ; reviewed the principal legal phases

as shown in the following cases: Mugler v. Kansas, (1887) 123 U. S.

623, 8 S. C. R. 273, 31 L. Ed. 205 ; Bowman v. Chicago & N. W. Ry. Co.,

1888, 125 U. S. 465, 8 S. C. R. 689, 31 L. Ed. 700; Leisy v. Hardin, (1890)

135 U. S. 100, 10 S. C. R. 681, 34 L. Ed. 128; In re Rahrer, (1891) 140

U. S. 545, 11 S. C. R. 685, 35 L. Ed. 572; Rhodes v. Iowa, (1898) 170

U. S. 412, 18 S. C. R. 664, 42 L. Ed. 1088 of the long struggle in the

several states for the control of the liquor traffic leading up to and cul

minating in the passage of the Webb-Kenyon Act and the decision in

the Clark case ; examined the Clark case in detail particularly with re

spect to the proposition there advanced that the method by which validity

was given to state laws in their application to interstate shipments of

intoxicating liquors was that the Webb-Kenyon Act divested such liquors

of their interstate cluiracter; and, in an effort to ascertain the meaning

and effect of this doctrine of divesting an article of its interstate charac

ter, traced the history and development of the doctrine from its probable

beginning in 1827 down to 1912 when Congress took up for consideration

the bill which ultimately became the Webb-Kenyon Act.
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thereof, into any other state, territory, or district of the United

States, or place noncontiguous to but subject to the jurisdiction

thereof, or from any foreign country into any state, territory,

or district of the United States, or place noncontiguous to but

subject to the jurisdiction thereof, which said spirituous, vinous,

malted, fermented, or other intoxicating liquor is intended, by

any person interested therein, directly or indirectly, or in any

manner connected with the transaction, to be received, possessed,

or kept, or in any manner used, either in the original package or

otherwise, in violation of any law of such state, territory, or

district of the United States, or place noncontiguous to but sub

ject to the jurisdiction thereof, enacted in the exercise of the

police powers of such state, territory, or district of the United

States, or place noncontiguous to but subject to the jurisdiction

thereof, is hereby prohibited.

"Section 2. That all fermented, distilled, or other intoxicat

ing liquors or liquids transported into any state or territory, or

remaining therein for use, consumption, sale, or storage therein,

shall, upon arrival within the boundaries of such state or terri

tory and before delivery to the consignee, be subject to the opera

tion and effect of the laws of such state or territory enacted in

the exercise of its reserved police powers, to the same extent

and in the same manner as though such liquids or liquors had

been produced in such state or territory, and shall not be exempt

therefrom by reason of being introduced therein in original pack

ages or otherwise."44

If the bill were stripped of its verbiage, said Senator Sanders,

it would read:

"That the shipment of intoxicating liquor from one state

into any other state by any person, to be received or used in vio

lation of any law of such state, is hereby prohibited.

"Section 2. That all intoxicating liquors transported into any

state shall, upon arrival within the boundaries of such state and

before delivery to the consignee, be subject to the operation of

the laws of such state."45

The most careful attention is called to the form and phraseol

ogy of the bill as it was reported from the committee. If it had

been the express purpose of Congress to accomplish the two

fold result which the act subsequently was held to have accom

plished, namely, to impose a federal regulation on interstate com

merce, and, by means of the doctrine of divesting, to confer a

congressional sanction*" for state regulation, it would have been

difficult to frame the bill more appropriately.

44 Congressional Record, Vol. 49, p. 2687.

45 Id. p. 699.

46 The Webb-Kenyon Act was construed by the Court in the Clark case

not alone as a federal regulation for prohibiting the interstate trans

portation of liquors under certain conditions but also as a congressional
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Section one was a prohibitory section. To strip it even fur

ther of its verbiage than Senator Sanders had done, it was a

plain statement to the effect that some (but not all) interstate

commerce in intoxicating liquors was prohibited by Congress.

Where liquors were intended for unlawful purposes shipment

from one state to another was prohibited, but if they were not

so intended there was no prohibition. Except as to the matter

of "intent" for determining what interstate shipments came

within the prohibition the section was not at all different from

the usual federal regulation.47 It contained no peculiar or un

usual phraseology. It made no reference, direct or indirect, to

subjecting liquors to state jurisdiction and included no language,

either the same as or similar to that in the Wilson Act, which

previously had been held to extend state jurisdiction with respect

to intoxicating liquors. It did not mention "divesting" and no

where indicated a purpose to divest intoxicating liquor of its

character as a subject of interstate commerce. This and, as one

ordinarily understands the significance of language, only this,

was what the first section meant.

Section two, on the other hand, was a divesting section. That

is to say, it purported to divest liquor of its character as a sub

ject of interstate commerce in the same sense that the Wilson

Act did in subjecting liquors to state control as soon as they ar

rived in the state; for with "arrival within the boundaries of such

state or territory and before delivery to the consignee" substi

tuted for "arrival in such state or territory" and the insertion of

sanction saving the constitutionality of a state statute which itself pro

hibited the importation of liquors. This distinction between the two

phases of the act would suggest a distinction in the nature of the powers

exerted. On the one hand, it is the power of Congress to prohibit the

carrying of liquors into certain states and the power of the United States

to enforce that prohibition and punish those who violate it. On the other

hand, it is the asserted power of Congress to pass an act which permits

the states themselves to prohibit the importation of liquors and allows

the states to punish in their own courts and under their own laws those

who violate the prohibition. The soundness of the first phase of the act

has never been questioned. The second phase has given rise to the argu

ment that Congress was not exercising (See remarks by Senator Vest on

a similar phase of the Wilson Act, Congressional Record, Vol. 21, p. 4966)

any power delegated by the constitution but was attempting to delegate

to the states its power over interstate commerce.

47 The language of the Webb-Kenyon Act is, with a slight modifica

tion, the same as that contained in section one of the bill. See above p.

119 for a comparison witli the language of other federal acts. See also

below, p. 263.
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"reserved" before "police powers" it was a repetition of that act.4*

This substitution would carry the divesting a step further than

the Court said it was carried in the Wilson Act, though as a

matter of fact it would only make plain what Senator Kenyon

said Congress really meant in the Wilson Act.40 The language

of the Wilson Act was perhaps the only language in an act of

Congress that had been specifically construed as having a "divest

ing" effect. In such circumstances, if the Senate was desirous

of making a greater use of the power which the Supreme Court

said had been exercised already, and validly exercised, in the

Wilson Act, it would seem that the natural, possibly the indis

pensable, thing to do would be to follow that act as closely as

possible. At any rate, that is exactly what the committee did in

reporting the bill with section two added.

The two sections were founded on different principles, and

were entirely distinct. The one was a prohibitory section, and

nothing else; the other was a divesting section, and nothing else.

But, strange to say, practically every Senator who discussed

the bill at any length either asserted or assumed that the two

sections were alike in their effect and that they both divested

liquors of their character as subjects of interstate commerce.30

48 The text of section 2 of the bill and the text of the Wilson Act are

here given in parallel columns to facilitate comparison, the differences

being indicated by italics :

Sec. 2 of the Bill: Wilson Act:

That all fermented, distilled, or That all fermented, distilled orother intoxicating liquors or liquids other intoxicating liquors or liquids

transported into any State or Ter- transported into any State or Ter

ritory, or remaining therein for use, ritory or remaining therein for use,

consumption, sale, or storage there- consumption, sale or storage there

in, shall, upon arrival within the in, shall upon arrival in such state

boundaries of such state or terri- or territory be subject to the opera

tor}! and before delivery to the con- tion and effect of the laws of such

signcc, be subject to the operation state or territory enacted in the

and effect of the laws of such state exercise of its police powers, to the

or territory enacted in the exercise same extent and in the same man-

of its reserved police powers, to the ner as though such liquids or liquors

same extent and in the same manner had been produced in such state or

as though such liquids or liquors territory, and shall not be exempt

had been produced in such state or therefrom by reason of being intro-

territory, and shall not be exempt duced therein in original packages

therefrom by reason of being intro- or otherwise.

iuced therein in original packages

or otherwise.

*u "This bill clearly states, by section two, what was in fact the

object and purpose of the framers of the Wilson bill." Congressional

Record, Vol. 49, p. 828.

50 "Section 2 is an attempt on the part of Congress to allow any

state to deal as it shall see fit with the interstate shipment of liquor im

mediately after it crosses the boundary line of the state. It therefore
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Indeed, the only difference that was thought to exist between

them was that section one divested only certain liquors of that

character, i.e., liquors intended for unlawful purposes, and was

thus more limited in scope than section two which divested all

liquors of that character, without regard to the purpose for which

they were intended. This, it was asserted, made section two in

consistent with section one.51 Since section two was said to have

an effect similar to that of section one it was held to be an un

necessary addition to that section, and being inconsistent with

section one its retention was not desirable. Accordingly section

two subsequently was stricken out.

There is difficulty in preceiving how it could reasonably be

asserted that the two sections would be similar in their effect.

There is further difficulty now in seeing that they were incon

sistent. They were, as their language clearly shows, entirely

distinct though they were of course aimed at the same end.

This end was to put a stop to interstate traffic in liquors where

the liquors were intended for unlawful purposes but the end was

to be accomplished under two jurisdictions, federal and state.

The possibility that a state, under the sanction of section two,

might make a regulation at variance with the federal regulation

in section one does not seem to involve an objection on the ground

of inconsistency. If any inconsistency resulted it would be be

tween the state action and federal action, but it would not be

in the bill itself.

gives the state the power to regulate and control an interstate shipment of

liquor before the interstate transportation has ended, and constitutes,

therefore, a clear delegation of the power of Congress to regulate inter

state commerce.

"Section 1 seeks to do precisely the same thing by legislation so

worded as to obscure its real intent ; in other words, section 2 does

directly what section 1 does indirectly." Senator Sutherland, Congres

sional Record, Vol. 49, p. 2904.

61 As Senator Kenyon said :

"While the first section prohibits the shipment of intoxicating liquors

with the intention to violate the law of the state, the second section would

seem to recognize the transportation of liquors and at the same time apply

the police powers. There is some incongruity between the two sections."

And Senator Borah :

"The prohibition which has been made in the preceding section is, in

a sense, abrogated in the second, and liquor is recognized as an article of

commerce. Recognizing it as an article of commerce, and one which

may go into the state, then the question is, Can you stop it and turn it

over to the state before it is finally delivered to the consignee? In the

first section you make it contraband of commerce when it is being shipped

for unlawful use. In the second you recognize it is an article of com

merce, but turn it over to the state before it is delivered to consignee."

56 Congressional Record, Vol. 49. p. 2°21.
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If the two sections had heen in fact alike, as the Senate as

sumed them to be, the inconsistency undoubtedly would have

existed, for the scope of section two was broader than that of

- section one. But even in that case there was an easy and obvious

means of removing the inconsistency. It would have been a

simple matter to write into section two the same limitation as to

intent that was contained in section one, so that state jurisdiction

would attach, under section two, only to such liquors as were in

tended to be received, possessed, sold or in any manner used in

violation of state law. So, if the Senate really had desired to

extend the doctrine of the Rahrer case by utilizing the exact

statutory language on which that case was founded— i.e., the lan

guage of the Wilson Act as reproduced in section two—the way

was open for removing all inconsistency between the two sec

tions. And to say the least, if it was the purpose to invoke the

doctrine and to push it a step further than the Rahrer case it

would seem somewhat hazardous to abandon the exact language

' which had been held to announce the doctrine and to resort to

language which always had been used in a different sense. In

short, if there had to be a preference between the two sections,

section two should have been retained. Section two. however,

was stricken out.

The reason for abandoning section two lay deeper than the

objection that it was superfluous to and inconsistent with section

one. It was generally conceded to be unconstitutional. As, for

instance, when Senator McCumber, one of the foremost cham

pions of the bill, said -"'"

"I do not think the second section is at all necessary, and I

think it is of doubtful constitutionality in one of its provisions ;

but I do not desire to argue that question at this time. If the

act is made clear that we do not put into effect a state law when

the commodities arrive in such state, or do not delegate our

authority in any manner to a state, but simply provide a condi

tion under which the commodity may lose its commercial char

acter, and thereby become subject to the laws of the state, the

second section may be so framed as to be held constitutional."

And again :53

"It may be open to the construction that it is a delegation of

congressional authority."

To the same effect was the opinion of Senator Borah. He had

been discussing the effect of section one as a prohibition by Con-

52 Congressional Record, Vol. 49. p. 702.

" Id. p. 703.
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gress of the shipment of liquors into a state where they were

intended to be used in an unlawful way, and added :H

"It seems to me that Congress has that power, and I am in

favor of exercising that power. But when you come to the sec

ond section it has occurred to me that there is a clause in that

section which militates against the strength and effect of

the first section and might involve a question of constitutionality.

I do not see the necessity of section 2, and I do not believe it to

be constitutional."

That section two, being considered as superfluous to and in

consistent with section one, should have been stricken out was,

of course, not to be wondered at. But that such action by the

Senate should have been based on the further ground that sec

tion two was unconstitutional, involves an element of consider

able surprise. And when we turn again to section two and re

member that, as a reproduction of the Wilson Act, it was a plain

statement of the power which every Senator who supported the

bill claimed, in one way or another, that Congress could con

stitutionally exercise, the Senate's action becomes little less than

amazing. Section two did not leave it open to the slightest

doubt that Congress intended intoxicating liquors to become sub

ject to state control as soon as they arrived in the state, and

that "arrival" meant coming within the borders and before de

livery to the consignee. The section would put squarely before

the Court the very question which was reserved in the Rhodes

case.5* Possibly it had the disadvantage of putting it too

squarely.

" Id. p. 702.

55 In the Rhodes case the Court said that in view of the interpre

tation placed upon the Wilson Act, namely, that "arrival" meant "de

livery to the consignee," it was unnecessary to express an opinion as to

whether it was within the power of Congress to cause the power of the

state to attach to an interstate commerce shipment while the merchandise

was in transit and before its arrival at the point of destination and de

livery there to the consignee. Nevertheless the Court drew a sharp dis

tinction between the "fundamentals" and "incidents" of interstate com

merce. Thus :

"The fundamental right which the decision in the Bowman case held

to be protected from the operation of state laws by the constitution of

the United States was the continuity of shipments of goods coming from

one state into another from the point of transmission to the point of con

signment, and the accomplishment there of the delivery covered by the

contract."

And:

"Whilst it is true that the right to sell free from state interference

interstate commerce merchandise was held in Leisy v. Hardin to be an

essential incident to interstate commerce, it was yet but an incident, as

the contract of sale within a state in its nature was usually subject to

the control of the legislative authority of the state. On the other
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Neither section of the bill contained any of the terminology

peculiar to the doctrine of divesting, nor was there any specific

reference to that doctrine. It is true that section two was, with

the changes above noted, a reproduction of the Wilson Act, the

parent act of this doctrine, and it might have been expected that

the Supreme Court would experience no difficulty in ascertain

ing that the same doctrine was again invoked. Senator McCum-

ber, though, proposed to take no chances on the Court's over

looking the sentence in the Rahrer case where the doctrine was

crystallized and, in fact, received its name of "divesting." He

apprehended that section two might not be construed as an "at

tempt really to divest it of its interstate character." He thought,

and insisted, that the bill "should be made wholly clear by a little

statement that the article shall be divested of its commercial char

acter the moment it arrives within the state." Accordingly he

offered the following amendment to constitute a new section:16

"That all fermented, distilled, or other intoxicating liquors

or liquids, being commodities in their nature dangerous to pub

lic health and good morals, their shipment from one state, terri

tory, or the District of Columbia into another state, territory, or

the District of Columbia, is hereby authorized and allowed only

on the condition that their interstate character shall cease imme

diately upon their arrival within the boundaries of the state, ter

ritory, or the District of Columbia to which they are consigned;

and they shall thereupon be divested of their interstate commerce

character."

The amendment was lost without a record vote and without

any indication of the grounds on which it was rejected.

Senator McCumber's position was that though the bill, and

particularly section two, impliedly contained the doctrine of di

vesting, it was still necessary that an express statement of the

doctrine should be included in the bill itself. With the loss of

his proposed amendment, however, the chances of including such

a statement seemed exceedingly remote, for the bill was still in

the form reported by the committee, namely, the two sections, and

the time for amendment was rapidly closing. When, a few min

utes later, the second section was stricken out, it would seem

hand, the right to contract for the transportation of merchandise from

one state into or across another involved interstate commerce in its

fundamental aspect, and imported in its very essence a relation which

necessarily must be governed by laws apart from the laws of the several

states, since it embraced a contract which must come under the laws of

more than one state."

58 Congressional Record, Vol. 49, p. 2921.
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that the necessity suggested by Senator McCumber for including

an express statement of the doctrine had been made all the

greater, for by eliminating section two the Senate had abandoned

the very language which, in the case of the Wilson Act, had been

held to contain the doctrine. As long as section two was retained

it may not have been strictly necessary to include such a state

ment as that offered by Senator McCumber, but, whether a neces

sity did or did not exist at that time, with the striking out of

that section an urgent necessity was at once created. That is to

say, if the ordinary language of prohibition in section one was

intended to have the extraordinary effect of divesting intoxicat

ing liquors of their interstate character, the Senate should have

said so expressly. Such a statement, of course, would not have

foreclosed the inquiry whether the language did actually have that

effect, but at least it would have been consistent with what the

Senate said it was doing. Be that as it may, no such statement

was added.

It was in this state of affairs that the bill, containing nothing

but the original first section slightly modified, and the title, "A

bill to prohibit interstate commerce in intoxicating liquors in cer

tain cases," was passed by the Senate. In form, the bill was

complete and its language was a simple prohibition of interstate

commerce in intoxicating liquors in certain cases. Its title was

a declaraton to that effect and it was thoroughly in harmony with

the body of the bill.

On motion by Senator Gallinger, however, the title was

amended to read, "A bill divesting intoxicating liquors of their

interstate character in certain cases." Such a title seems out of

harmony with the body of the bill since by using the word "di

vesting" it introduces an idea which the body of the bill does

not support. It cannot, of course, be said that the new title

brought back into the bill all that had been stricken out in the

original section two, or incorporated what had been rejected in

the amendment proposed by Senator McCumber, but it becomes

of more than passing interest in view of the way in which the

Supreme Court construed the act in the Clark case— as expressly

divesting intoxicating liquors of their interstate character.

It is to be noted that in the amended title the term "interstate

character" is applied to intoxicating liquors. On one or two oc

casions during the debate Senators had referred to the "inter

state character" of the article; but with these few exceptions
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the term had been applied exclusively to the commercial trans

action or parts thereof, such as shipment, delivery, etc. The

article itself was referred to as "an article of interstate com

merce," "a subject of interstate commerce," "a subject of com

merce," "a commercial article," as having a "commercial charac

ter" or "interstate-commerce character," etc.

The term "interstate" as applied to the article does not seem

appropriate and it is worthy of comment that in none of the deci

sions up to this time had the term been so applied. All refer

ence to the "character" of an article had been with respect to the

question as to whether or not it was a commercial article or a

subject of commerce or a subject of interstate commerce. Ap

parently the term "interstate" as describing the character of an

article was first used in the debates on the Webb-Kenyon bill.

Curiously enough in the amendment proposed by Senator Mc-

Cumber both expressions were used, "interstate-commerce char

acter," and "interstate character."

Why the expression "interstate character" was subsequently

adopted in the title does not appear. That a thing may be a

commercial article or a subject of interstate commerce and thus

have a commercial or an interstate-commerce character can be

readily perceived ; but how an article of commerce can be said

to have an interstate character is not so easy to understand, un

less that term be used with reference to articles carried in inter

state commerce, in the same manner as Mr. Chief Justice Mar

shall's expression "distinctive character as an import," as ap

plied to articles imported through the channels of foreign com

merce. In such cases, however, the "interstate character" is to

be identified not by the nature of the article itself but by its

position with reference to the mass of property in the state. If

it has become mingled with the mass of property in the state

then the chances are that it can no longer be distinguished as an

article brought in from outside the state. At least its distinctive

character as a foreign article is no longer to be regarded and in

the eyes of the law it is to be treated the same as a domestic arti

cle. Interstate character, in this sense, depends entirely upon

physical facts, and thus is something of which an article cannot

possibly be "divested" by legislative fiat.

On the other hand, the term "interstate" as applied to the

commercial transaction or to a part thereof is entirely appro

priate. When an article of commerce is carried from the con
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signor in one state to the consignee in another state the trans

action obviously has an interstate character and it may also be

said that delivery to the consignee as a part of that transaction

has an interstate character. The transaction is by its very na

ture interstate. But except as above noted, there is nothing about

an article of commerce which could mark it as having an "inter

state character." The real question as to the character of the

article is whether or not it is a commercial article or a proper

subject of commerce. It seems unfortunate that this distinction,

which was observed in the previous decisions of the Court and

throughout the greater part of the debate on the Webb-Kenyon

bill, should not have been preserved to the last. If it was neces

sary to divest anything of its interstate character it should have

been the commercial transaction or some part thereof and not

the article itself.

The form in which the bill was passed by the Senate is the

form in which it became law. Like the Wilson Act, it is a short

statute and is here printed in full :

"An Act divesting intoxicating liquors of their interstate

character in certain cases.

"Be it enacted, etc. That the shipment or transportation in

any manner or by any means whatsoever of any spirituous, vi

nous, malted, fermented, or other intoxicating liquor of any kind

from one State, Territory, or District of the United States, or

place noncontiguous to but subject to the jurisdiction thereof,

into any other State, Territory, or District of the United States,

or place noncontiguous to but subject to the jurisdiction thereof,

or any foreign country into any State. Territory, or District of

the United States, or place noncontiguous to but subject to the

jurisdiction thereof, which said spirituous, vinous, malted, fer

mented, or other intoxicating liquor is intended by any person

interested therein to be received, possessed, sold, or in any man

ner used either in the original package or otherwise in violation

of any law of such State, Territory, or District of the United

States, or place noncontiguous to but subject to the jurisdiction

thereof, is hereby prohibited."

In calling attention to the difference between the two sec

tions of the original bill we indicated our view of what the first

section amounted to. namely, a prohibition of some but not all

interstate commerce in intoxicating liquors. And inasmuch as

that section, with only a slight change, ultimately became the

act the same view applies to the act. The act has been compared

previously with other federal regulations and has been found to
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contain no provision that would mark it as essentially different

from the usual form."7

On further comparison it is found to be wholly unlike the

Wilson Act, though it was professedly based on the same prin

ciple and was intended to secure a similar but more extended

result. The Wilson Act was not a prohibitory measure but

merely a declaration of a desired rule of jurisdiction.58 while the

57 See above, p. 119.

s8 The Wilson Act. complete, is as follows :

An act to limit the effect of the regulations of commerce between the

several states and with foreign countries in certain cases.

"Be it enacted, etc. That all fermented, distilled or other intoxicating

liquors or liquids transported into any state or territory or remaining

therein for use, consumption, sale or storage therein, shall upon arrival

in such state or territory be subject to the operation and effect of the

laws of such state or territory enacted in the exercise of its police

powers, to the same extent and in the same manner as though such

liquids or liquors had been produced in such state or territory, and shall

not be exempt therefrom by reason of being introduced therein in the

original packages or otherwise."

It is hardly necessary to call attention to its unusual form. It no

where prohibits anybody from doing anything and of course has no

penalty clause. It purports "to limit the effect of regulations of com

merce between the several states" and to that extent goes to the ques

tion of jurisdiction—state jurisdiction, not federal. It was intended to

make the state's jurisdiction effective where, under Leisy v. Hardin, it

was not effective. The dictum of that case will be recalled as suggesting

that it was within the power of Congress to put interstate commerce in

intoxicating liquors under the control of the states. The substance of the

act is a simple declaration that liquors shall become subject to the police

power of a state when they arrive in the state. It does not create a new

rule of law and make it applicable to intoxicating liquors. But, leaving

the law unchanged it purports to shift certain articles, intoxicating liquors,

from one jurisdiction to another.

That the Wilson Act was an open and direct response by Congress

to the suggestion made by the Supreme Court in its dictum in the

Leisy case frankly was admitted by the proponents of the measure in

the Senate debates. And quite as frankly they expressed their doubts

as to the soundness of the principle involved. Senator Wilson, who

had charge of the bill and whose name it bears, said :

"It is induced largely in its present form by the suggestion made

by the Supreme Court in its recent decision that the states cannot

interfere with this article of interstate commerce, to wit, intoxicating

liquors, except by permission of Congress. While I may not believe

that that is a sound interpretation of the constitution of the United

States, I recognize the suggestion and regard it as a possible method

of removing from the way of the states that obstacle which prevents

the enforcement of their just police powers." (Cong. Rec. Vol. 21,

p. 4643.)

And Senator George :

"Yet, finding the constitution thus construed as to this particular

matter by the tribunal which is appointed as the final arbiter in such

matters, the states must submit to hold the power at the will of Con

gress until such time as the court, upon being better advised, shall

reverse its decision." (Id. p. 4958)
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Webb-Kenyon Act is merely a prohibitory measure and declares

nothing as to jurisdiction. The whole act reaches its climax and

Not only was the act an acceptance of the suggestion made in the

Leisy case : its purpose and effect were to overrule the decision in that

case. Thus, Senator Eustis, arguing against the constitutionality of

the bill:

"It is impossible to describe what this proposed law is. It is not

any affirmative legislation in the ordinary sense. It is to be simply

a declaratory law by Congress, a law to interpret the constitution of

the United States differently from the interpretation which it has

received from the Supreme Court of the United States, a law which

by its declaration and interpretation is a nullification, in my judg

ment, of a provision in the constitution. There is no doubt that Congress

has the power to pass a declaratory law interpreting its own statutes,

declaring what effect in the future that declaratory law shall have ;

but I maintain that this is the first time in the history of this country

that the Congress of the United States has ever been called upon to

interpret the provisions of the constitution of the United States by a

Congressional enactment. The constitution is superior to a Congres

sional law ; therefore, the latter can not interpret the former.

"The Supreme Court of the United States has decided what within

the meaning of the constitution is commerce among the states. Congress

proposes by this bill to interpret what is the meaning within the con

stitution of the United States of the expression 'commerce among the

states' and predicating its law upon a mere declaration of certain

facts, we are then called upon to declare that is not commerce among

the states within the meaning of the constitution.

"That is what this measure is, and nothing else. It is not to be

a mandatory law ; it is not to be a prohibitory law ; it is to be a

legislative what-is-it, and nothing else. I challenge any lawyer in this

body to state that it is other than what I have asserted it to be, an

attempt on the part of Congress to declare, in defiance of what the con

stitution of the United States provides, in defiance of the interpretation

which has been placed upon the constitution by the high tribunal of the

land, that such and such a condition of facts will not in the opinion of

Congress constitute commerce among the states. (Id. p. 5330.)

Indeed, this aspect of the bill was so obvious that after it had

passed the Senate, Senator Voorhees moved to amend the title to'

read:

"A bill to overrule the decision of the Supreme Court of the United

States in its interpretation and construction of the constitution on the

subject of commerce between the states, etc." (Id. p. 5349)

Perhaps the most interesting feature of the whole Senate debate on

the Wilson Act was that no one was ready to defend the decision of

the Court in the Leisy case. Almost without exception the lawyers

who spoke, supporters as well as opponents of the measure, took

occasion to voice their dissent from the doctrine there announced by

the Court. Senator Pierce called attention to this fact in the following

1 anguage :

"A somewhat singular phase of this discussion is the practical

unanimity with which Senators regret the decision of the Supreme

Court and desire to relieve it of its unfortunate consequences if only

thev can do so without violating the constitution themselves." (Id. p.

5383.)

It may very well be suggested that what the Court did. when the

Wilson Act was presented in the Rahrer case close on the heels of

the Leisy decision, was to re-examine the commerce clause of the

constitution ; and that while the Court accepted and relied on the Wilson
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is summed up in the one word prohibited. The act says so-and-

so "is hereby prohibited," and it says nothing more.

But the Senate asserted that "to prohibit" meant "to divest."

That is to say, that to prohibit interstate commerce in intoxicating

liquors was to divest such liquors of their interstate character. In

itself that was rather a remarkable assertion, particularly in view

of the fact that if they had wanted to say "divest" they could

easily have done so. Hut that was not all. To prohibit not only

meant "to divest" but it did not mean "to prohibit." As Sena

tor McCumber said:'''

"This bill is not a bill to prevent interstate commerce in intox

icating liquors. ... Its only effect will be to assist the offi

cials of the state in enforcing the prohibition law against blind

piggism, bootlegging, etc."

Senator Kenyon also urged the same construction in the follow

ing reference to the bill :""

"Its purpose, and its only purpose, is to remove the impedi

ment existing as to the States in the exercise of their police power

regarding the traffic or control of intoxicating liquors within their

borders."

An interpretation to the effect that the bill did not of itself

prohibit interstate commerce was partially due to the fact that

no penalty was imposed. The absence of a penalty was fre

quently discussed and apparently was assumed to be of great im

portance. In replying to a question by Senator Lodge, Senator

McCumber admitted that the bill said that the shipment or trans

portation of the articles named was "prohibited" but without a

moment's delay added "That is not a crime ." As to the

absence of a penalty Senator McCumber said :ni

"It is not intended to create a penalty. It is intended, Mr.

President, to divest the shipment of its interstate character when

ever it can be ascertained in a court proceeding in any state that

it is within, that it is sought to be used in violation of the laws

of that state.

At a later period Senator Sutherland referred to the same

matter. In answer to the argument that since Congress has

power to forbid all interstate transportation of liquors it might

pass this bill which "is a partial exercise of the power," he said:62

Act as an effective statute which enabled them to reach a conclusion

directly contrary to that in Leisy v. Hardin they in reality overruled

that decision.

59 Congressional Record, Vol. 49, p. 701.

60 Id. p. 707. "Id. p. 704.

62 Id. p. 2906. In referring to section one, which became the Act,

Senator Sutherland had previously said :
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"It may be first replied that Congress does not by the pro

posed act prohibit anything. Congress does not attempt to forbid

transportation of intoxicating liquors at all, but, on the contrary,

permits unrestricted transportation in all intoxicating liquors, so

far as the declarations of Congress are concerned, unless in par

ticular instances there is a state law upon the subject of the

use, sale, or possession of intoxicating liquors which somebody

connected with the transportation intends to violate. By the pro

posed act Congress does not attempt to regulate the transporta

tion at all. The shipper will look at the act of Congress in vain

for any rule governing his right to ship into another state."

Occasionally when the Senators could get away from the the

ory of "divesting" and read section one in the light of the ordinary

significance of the language contained in that section, they ad

mitted that it was in fact what its language clearly showed it to

be—a prohibition of interstate commerce. Thus in an exchange

between Senator Borah and Senator McCumber:63

Mr. Borah. That [section one] is a prohibition against ship

ping liquors into a state where they are intended to be used in an

unlawful way.

Mr. McCumber. Yes.

How does it come about that when interstate commerce in

intoxicating liquors is prohibited the liquors are thereupon divest

ed of their interstate character? Must it be accepted that "to

prohibit" has a new meaning, namely, to divest?04 It may well

"Let me say . . . that section 1 of this proposed legislation

is absolutely unique. So far as my investigation goes it has not a

parallel anywhere in the civilized world. What are the consequences

to follow the violation of section 1 ? An act of legislation which the

citizen is at perfect liberty to violate, or the violation of which produces

no consequences whatever, may be wise and friendly counsel, but it

certainly is not law, for law presumes a rule of conduct which the

citizen must obey or suffer the consequences. So far as the govern

ment of the United States is concerned, no penalty whatever is pre

scribed for its violation. Every consequence which will follow a viola

tion will be imposed by a state law. How can Congress pass a law

leaving each state to prescribe the effect which shall follow its dis

obedience? Moreover, we do not even authorize the states by statute

to regulate finally; but, in the last analysis, by this section we permit

the undisclosed intent of some unnamed and undesignated individual

to regulate interstate commerce."

"Id. p. 702.

64 If it is true that "to prohibit" in the Webb-Kenyon Act means

to divest, then what of all the other prohibitory acts of Congress? If

the claim is really sustained that this prohibitory act is a divesting

act, what about the character of all other things as to which Congress

has heretofore been making prohibitions?

And, too, what has been the effect on state jurisdiction of other

acts of Congress prohibiting interstate commerce in certain commodi

ties? Have all those commodities been divested of their interstate

character and subjected to state control in the same way that intoxi

cating liquors were under the Webb-Kenyon Act?
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be asked whether any person, reading only the body of the act

and relying on it for an expression of the purpose of the act,

could find any indication that it had or was intended to have the

effect of divesting liquors of their interstate character. And even

if the title, with the significant word "divesting," he read as in

dicating that the purpose of Congress was to divest intoxicating

liquors of their interstate character it would be difficult to find

that the body of the act carries that purpose into effect.

Whatever conflicting views may be entertained, however, as

to what the language of the act accomplished it must be said

that the Senate accepted it as satisfactorily expressing the pur

pose to divest intoxicating liquors of their interstate character in

certain cases. And in the Clark case there is the word of the

Supreme Court that the act in express terms effectuated that

purpose.

The pages of the Congressional Record disclose how the Sen

ate developed the doctrine from the Rahrer case and give some

suggestion of just what the Senate intended the doctrine to mean.

A further inspection of those pages may be made presently with

profit.

We have seen that, as it had been announced in the Rahrer

case, the doctrine of divesting intoxicating liquors of their char

acter as subjects of interstate commerce ignored the fact of in

corporation but still recognized the fact of interstate commerce.

When Congress, however, had finished its consideration of the

matter and had extended the doctrine in the Webb-Kenyon Act,

the doctrine did not even recognize the fact of interstate com

merce. Where formerly it was said that at some point after the

article had actually arrived in the state its character as a subject of

interstate commerce was divested, Congress in the Webb-Kenyon

Act said, according to one view, that this divesting takes place

the instant the article crosses the boundary line, and, according

to another, that it takes place early enough to keep the article

out of commerce altogether. Its interstate character being taken

away, the article at the instant it crosses the line is as if it

it had never come from without the state. It is to be treated as

if there were no such thing as commerce of an interstate kind.

In such circumstances it is unnecessary—in fact it would be in

consistent—to consider the question of incorporation. The only

occasion for incorporation is when an article has come into the

state in interstate (or foreign) commerce.
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When Congress declares that an article is divested of its

interstate character and that this happens at the boundary line

of the state or possibly before it ever gets to the boundary, it

commands us to shut our eyes to the fact of interstate commerce.

It says, though this article does come from another state, per

haps is at the instant in the course of its interstate journey, when

you come to consider its position under the law you may disre

gard the whole notion of interstate commerce. It is divested of

all its relationship to interstate commerce and of all its protec

tion as an article of such commerce.

The Senate so understood the doctrine. That is to say, Sen

ators admitted that while the articles in question, intoxicating

liquors, might actually be in transit from one state to another,

they were nevertheless not to be treated in the ordinary sense as

articles of interstate commerce and the shipment was not to be

accepted in its usual meaning of constituting interstate commerce.

It might be interstate commerce in fact but the Senate preferred

not to think of it as interstate commerce in law.

The position of the Senate was well stated by Senator Ken-

yon, the sponsor for the bill, when he began his argument in its

support. He prefaced his remarks with a series of questions,

thus raising the constitutional difficulties which were to be met.

The ninth and the eleventh questions are particularly in point as

to the meaning of the doctrine :"ri

"Is it within the power of Congress to say when the inter

state commerce transaction shall cease, and can it divest an

article of the interstate-commerce character while it is in actual,

physical transportation?

"Has Congress the power as to the fundamental aspect of

interstate commerce, namely, the actual, physical transportation,

to say that that commerce shall cease before the commodity

reaches the consignee?"

To these questions, as well as to all the others in the series,

he gave one brief and sweeping reply:

"My answer to the first one or two questions, I think, answers

them all as well as I can answer them. Has Congress the power

to take intoxicating liquors out of the domain of interstate com

merce? My proposition as to the first section of the bill is this:

Congress has the absolute power to take intoxicating liquors out

of interstate commerce. Now, if Congress has that power, then

it makes absolutely no difference what kind of a regulation Con-

"-'' Congressional Record, Vol. 49, p. 761.
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gress may make, because the lesser regulation is included within

the greater.""6

This answer is based squarely on the argument of the "greater

and lesser power."67 It gives Congress an absolutely unrestricted

choice of the means by which regulation of interstate commerce

is to be secured. And one of the means that Congress may em

ploy is to set the point of time at which the interstate transaction

shall cease. This is the central thought of the Senate debate—

the power of Congress to fix the point of time at which an inter

state transaction shall be considered as terminated, notwithstand

ing. the fact that such transaction actually continues after that

point of time.

As against this, Senator Sutherland asserted and consistently

stood his ground that the point of time fixed by Congress in the

bill under consideration was contrary to fact. His position is

shown in his reply to a question by Senator Gallinger:68

Mr. Gallinger. . . . Is it not a fact that the power of Con

gress to regulate interstate commerce carries with it the power

to define what shall constitute an interstate transaction and at

what point the transaction ceases to be interstate commerce?

Mr. Sutherland. Within limits, perhaps, yes, Mr, President;

but if I were to give a categorical answer to the question I should

say no, because what constitutes an interstate transaction is to be

determined by the nature of the transaction itself. As I have

already said, Congress can not say that a white man is a black

man, when he obviously is not ; and interstate transportation, of

its own nature, begins when the article is delivered to the carrier

and ends when the carrier has delivered it to the consignee.

With his accustomed carefulness the Senator answered that

"within limits" Congress "perhaps" could define what constitutes

interstate commerce. It is evident, however, that he could think

of no case which would fall within such limits for he added that

his categorical answer would be "no, because what constitutes

an interstate transaction is to be determined by the nature of

the transaction itself."69

60 Id. p. 762.

07 See page above, footnote No. 27, p. 113.68 Congressional Record, Vol. 49, p. 2918.

69 In the closing hour of debate, Senator Williams, of Mississippi,

addressed himself to the same inquiry with this answer:

"Congress is granted by the constitution authority to regulate inter

state commerce. It is, therefore, granted by the constitution the power

to define what constitutes an interstate-commerce transaction. It is there

fore granted by the constitution the power to prescribe what shall be the

termination of an interstate transaction."
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Senator Kenyon appeared to have some doubts as to how far

this power of Congress might be pushed. As long as he was dis

cussing the first section of the bill he had no trouble in reconcil

ing the doctrine of "divesting" with the constitution but when he

cafne to consider the second section he was not ready to assert

that it was constitutional and fell back on what might be done

under the Rahrer case. He said :70

"It must be remembered, as has heretofore been argued, that

prior to Leisy z\ Hardin the sale was an essential ingredient of

interstate commerce just as much as the transportation, and that

same doctrine as to practically everything but intoxicating liquors

has been reaffirmed by the Supreme Court of the United States

within the last few years. As late as the 225th United States, in

the case of Savage against Jones it was said :

The protection accorded to this commerce (interstate) ex

tended to' the sale by the receiver of the goods in the original

package.

This had been the unbroken precedent of the courts, and if

the court could cut off the sale as a part of commerce, why can

Congress not further restrict and say that the article shall cease

to be a matter of commerce 50 miles from destination, 10 miles

from destination, or 5 miles within the state?"

I do not say that it can ; but in the Rahrer case the court used

language which would indicate that that might be done. . . .

If the power is, in fact, in Congress to divest articles of their

interstate-commerce character at any period, at any place, or at

any time, then why can not Congress, as is done in section 2,

provide that the police power shall apply before delivery to the

consignee, or, in other words, that the interstate-commerce char

acter shall cease before delivery to the consignee?

The possibilities of this power were discussed from a slightly

different angle in the following dialogue between Senator Ken

yon and Senator McCumber :71

Mr. Kenyon. I agree with the Senator from Minnesota that

a strong argument can be made under the Rahrer case, and in the

language of the court in the Leisy case, that the interstate feature

may be removed some time in the journey.

Mr. McCumber. That is correct.

Mr. Kenyon. I do not myself so argue.

Mr. McCumber. That is correct ; but it must be in the act itself

which divests it of its interstate character.

Mr. Kenyon. That is done by section 1.

Mr. McCumber. I have no doubt of the authority of Congress

to divest it of its interstate character.

Mr. Kenyon. I have no doubt of that.

"Id. p. 829.

"Id. p. 830.
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Mr. McCumber. But as section 2 now appears is it not open

to the possibility, at least, of a construction that it is not a delega

tion of authority and that there is no attempt to really divest it

of its interstate character; and could we not cure that by a simple

amendment ... by a clear and definite declaration that it

shall cease to be an object of interstate commerce the moment it

crosses the state line? With that declaration, I believe that the

constitutionality of it may properly be sustained. . . .

Mr. Kenyon. The Senator from North Dakota will agree

with me, will he not. that the Supreme Court, of course, would

try to save any constitutional infirmity?

Mr. McCumber. Yes; but I think the act should be made

wholly clear by a little statement that the article shall be divested

of its commercial character the moment it arrives within the

state. That would make it so clear there could be no question.

Apparently, the difficulty which Senator McCumber encoun

tered was that the bill, and particularly section two, was not suffi

ciently clear as to the exact time when this "interstate feature"

was to be "removed"—/'. c. when its interstate character was to be

divested. His difficulty was more with the question of clarity than

with the question of constitutionality.72

The extracts from the debate so far indicate that the Senators

were assuming that intoxicating liquors might as a matter of fact

get into interstate commerce ; or to put it another way, that the

shipment of liquor from one state to another might still be con

sidered interstate commerce in law. In such cases, it was assumed

in the argument, it would be within the power of Congress to say

when the interstate transaction should terminate, and it could be

terminated at the state line. This, however, did not seem to dis

pose of the matter with sufficient thoroughness. It was desired

to go still further and declare that liquors were not commercial

commodities, with the result that shipment from one state to

another would not constitute interstate commerce. There being

no interstate commerce and therefore no interstate transaction to

terminate, the necessity for fixing a point of time when interstate

commerce should "cease" would automatically disappear. And

obviously the liquors, not being in interstate commerce, would

without question fall under the laws of the state in which they

happened to be situated. As Senator McCumber said :™

72 See above p. 260. as to his insistence that a "little statement"

should be added making it "wholly clear" that the divesting was to

take place the instant the articles crossed the boundary line and came

into the state.

73 Congressional Record, Vol. 49, p. 704.
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"The object of this law is to fix the status of the property

itself as to what time it shall lose its character as an article of

interstate commerce, and the moment it loses its interstate char

acter, the moment it ceases to be a commercial commodity, it then

of itself falls under the laws of any state in which it is at that

time situated."

And Senator Kenyon :'*

"The power exists to remove all intoxicating liquors from

interstate commerce."

"The court recognized in this case fin re Rahrer] that an

article may be taken out of commerce by Congress; that Congress

has the power to remove such article from commerce."75

After the act had been passed and vetoed, and was on passage

notwithstanding the veto. Senator McCumber made a further

statement along the same line as the above :70

"The act itself which we passed did by its operation outlaw

these articles to a certain extent and declare that they should not

have all of the rights that ordinarily are accorded to proper sub

jects of interstate commerce, and it declared under what condi

tions they might enter into commerce and under what conditions

they might not enter into commerce.

"Having declared that they were not in any respect legitimate

objects of commerce, then, Mr. President, they do not thereafter

retain their immunity as proper subjects of interstate commerce.

"It is a simple proposition; and I insist that under the bill

which we passed we placed on those articles the stamp of out

lawry ; and having so stamped them we can say under what con

ditions they shall enter into interstate commerce or whether they

shall enter into commerce at all."

All. this may be taken as fairly representative of what was

said in the Senate. "Fixing the status of liquors," "losing inter

state commerce," "divested of interstate character," "power re

linquished but not delegated," "removing impediment to state

action," "chopping off parts of interstate commerce," "ceasing

to be a commercial commodity," "removing liquors from interstate

commerce," "outlawing liquors," "contraband of commerce,"

"pollution of commerce," "declaring liquors not to be legitimate

articles of commerce," "immunities as proper subjects of inter

state commerce," "conditions of entering interstate commerce,"

"whether they shall enter into commerce at all"—so went the

argument. In one breath they said interstate commerce ceased at

a given time and in another that it was not interstate commerce

™Id. p. 765.

"Id. p. 767.

"Id. p. 4297.
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at all. At one moment liquors were not commercial commodities

and in the next they were not legitimate commercial commodities.

The Senate was inclined to stick to the abstract in discussing

the doctrine. Probably this was unavoidable. This tendency on

the part of the Senate aroused Senator Sutherland on several

occasions to inquire how the doctrine would be applied in a con

crete case. The Senator frankly said that he was concerned first

of all about the constitutionality of the bill, for it seemed to him

to be plainly beyond the power of Congress. Holding this view,

he was persistent in his efforts to draw from the proponents of

the measure the fullest information as to its legal foundation and

the application to be made of it. At times he practically undertook

a cross-examination of Senators and in so doing succeeded in

reducing the doctrine to its simplest terms. Thus, in a colloquy

between him and Senator McCumber :77

Mr. Sutherland. Before the Senator takes his seat I should

like to ask him one question. Suppose this bill is passed and some

citizen in a prohibition state concludes that a shipment of liquor

has been made which it is the intent of the consignee to use or

dispose of in violation of the law of the state, what steps or

what proceedings would that citizen institute in order to enforce

this law under the provisions of the law?

Mr. McCumber. I will give one concrete example that I find

in hurriedly reading over the evidence taken before the com

mittee. In Tennessee, I believe it was, there was shipped in the

name of one person several barrels, and each barrel contained 50

pint bottles of whisky. Those we will say are found at the station.

They have not yet been delivered to the consignee. The state

authorities fully understand that the man who receives this special

consignment of 50 pints in a barrel and several barrels can not

necessarily need them all, for his home consumption during his

Christmas holiday, and, knowing his business to be a vender of

liquors, these officials of the state may desire to seize that property

before it enters into his hands—before he has had an opportunity

to dispose of it—and they may, by an appropriate action—an

action in rem against the property itself—desire to test the ques

tion as to. whether it has been shipped for legal purposes or for

the purpose of sale by this blind pigger.

Mr. Sutherland. Under what law is that, the state law?

Mr. McCumber. Of course, it would be the state law. . . .

Mr. Sutherland. But I understand the regulation of inter

state commerce consists in prescribing a rule which governs

commerce. In the case the Senator supposes would not recourse

be had to the law of the state, and would not then the law of the

state be the rule which regulated commerce?

"Id. p. 706.
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Mr. McCumber. Oh, no.

Mr. Sutherland. And not a law of the United States.

Mr. McCumber. It would not be a rule which regulated com

merce, because before or at the time that that shipment was

made, if it be established that it is made for unlawful purpose,

it is not in interstate commerce, and is so declared by this very

law, and therefore is not subject to the protection that it would

receive ordinarily as an article of interstate commerce.

The point I tried to make clear in all this argument and as

briefly as possible was that Congress had the authority to say

When an article shall cease to be a subject of interstate commerce

and when it would loosen its own control over that article. When

the facts established that the commodity came within that prohi

bition whereby Congress had relieved it from its authority, it

would then of itself fall under the laws of the state.

Mr. Sutherland. But the effect of the law which the Senator

proposes is to allow the state jurisdiction to attach an interstate

shipment of liquor whenever it passes the state line, dependent

upon the intention of the consignee. If the consignee intends to

violate a state law, then immediately, according to the law which

the Senator is favoring, the power is given to the state to seize

the goods. . . .

Mr. McCumber. No; Mr. President, therein the Senator is

mistaken. No power is given the state. Immediately it ceases to

be an article of interstate commerce the state authorities can

operate upon it. There is the distinction. Nothing is given to the

state by Congress. The state authority exists independent of Con

gress and attaches the moment the Federal power over the ship

ment is terminated, and it is terminated upon a breach of the

condition under which the shipment is authorized.

This colloquy took place December 16, 1912, when the bill was

being first considered. Senator McCumber's distinction as to

an article "ceasing to be an article of interstate commerce"— a so-

called distinction which contains the very essence of the doctrine

—did not satisfy Senator Sutherland. He not only was dissatis

fied with it then but when nearly three months 'ater the bill came

up for passage over the president's veto he still found no ground

on which he could accept it. He again addressed Senator McCum

ber on the same subject:76

Mr. Sutherland. Does the Senator from North Dakota think

that, in the absence of this legislation, a state would have the right

to seize a shipment of liquor the moment it crosses the state

line?

Mr. McCumber. I do not ;. and there is where I made the

distinction.

"Id. p. 4297.
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Mr. Sutherland. Let me ask the Senator a further question.

Why may not the state do that?

Mr. McCumber. Simply because it is a recognized article

of commerce and is protected by the interstate commerce clause

of the constitution, which places the matter wholly within the

power of Congress.

Mr. Sutherland. In other words, if the Senator will permit

me to paraphrase what he has said, because for the state to do

that would be to do an unconstitutional thing.

Mr. McCumber. Yes.

Mr. Sutherland. It would be to do a thing forbidden by the

constitution.

Mr. McCumber. Yes.

Mr. Sutherland. And yet the Senator from North Dakota

takes the position that, although this act of the state would be

absolutely void as opposed to the constitution of the United

States, the Congress of the United States may pass some law

which will enable the state to violate the constitution.

Mr. McCumber. No, Mr. President.

Mr. Sutherland. A proposition with which I utterly disagree.

Mr. McCumber. No ; the Senator makes the same error that

he made before. Until Congress itself has stamped the article as

not entitled to all rights of interstate commerce, the states can

not interfere with it in transit. . . .

My proposition is that Congress has the authority to outlaw

the article, and having authority to outlaw the article, it can

say under what conditions it shall enter into interstate com

merce; and it can say under what conditions it will be divested

of its commercial protection. ... By this law the Congress

of the United States, the federal authority, loosens its grasp

upon the article and says that under the condition, the condition

being that it is shipped for an unlawful purpose, it shall cease

to be a subject of interstate commerce the moment it crosses

the state line. Then, Mr. President, the moment that it ceases

to be interstate commerce, the state laws, of their own force,

operate on it. Congress does not say what the state shall do or

not do. The state laws are put into operation by the state author

ity, and can only operate upon the article when it is released by

the federal authority. Congress can do what the state cannot do.

Mr. Sutherland. I agree to that. Congress may do a great

many things that the states cannot do; but in this case, if this

law passes and hereafter a state shall seize an interstate shipment

of liquor the moment it has crossed the state line, if an action

should be brought against the state, for doing so, the state would

be obliged to concede prima facie that it had no power under

the constitution to do that, and then obliged to say that not

withstanding that it is forbidden by the constitution we have the

leave and license of Congress to violate the constitution. I do

not see how it is possible to escape that conclusion.
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Without any exception the argument always came back to

the alleged distinction that though liquors are shipped from one

state to another such shipment is not interstate commerce be

cause Congress says so. This alleged distinction was aptly char

acterized by Senator Sutherland when he said:

"Congress cannot declare a thing to be not interstate which is

interstate any more than it can declare that a white man is a

black man. . . ."

A summary of the development and meaning of the doctrine

may now be attempted. Originally, the point of time when an

article was held to have become subject to state control was the

point of time when it became incorporated or mingled with the

general mass of property in the state ; and whether it had become

so incorporated or mingled was a question of fact. Subsequently,

in determining whether an article had become so incorporated,

it was deemed immaterial what the actual fact of mingling might

be but it was held to be sufficient that Congress had provided a

rule for such incorporation, and the rule might take the form

of one divesting an article of its interstate character. Finally,

on the theory that since an article divested of its interstate char

acter is no longer a commercial commodity and the shipment of

such article from one state to another no longer constitutes in

terstate commerce, the article is said to be subject to the control

of the state wherein it happens to be situated, and no attention

need be paid to incorporation or to interstate commerce.

From a rule which was based on and recognized incorporation

or mingling of property there has been developed a doctrine which

ignores interstate commerce. It is no longer what is known to

exist but what Congress says exists. Everybody knows that the

shipment of liquor from one state to another is interstate com

merce but Congress in effect declares that it is not.

To recognize state jurisdiction on such a doctrine not only is

to repudiate the original rule of construction for determining

when that jurisdiction attaches but is to ignore the fact of inter

state commerce.79 The Congressional declaration is merely a

scheme for creating an artificial foundation on which to estab-

79 To the extent that the doctrine repudiates the rule of incorpora

tion—and to that extent also ignores the fact as to whether the articles

are mingled with and made a part of the general property of the

state—it prohably violates no essential principle. There is nothing in

the law to make such a rule obligatory. The constitution does not

mention it. Being a rule created by the Court in its interpretation of
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lish state jurisdiction. The whole doctrine of divesting an article

of its interstate character is a fiction for permitting the states

to exercise a power which they believed they had as a matter

of right because never surrendered and the undisturbed enjoy

ment of which they long had been contending for, namely, police

control over the liquor traffic.

This is the doctrine which the Webb-Kenyon Act, with special

emphasis on its title, is said to have established in American law.

The doctrine as announced in connection with the Webb-

Kenyon Act bears but slight resemblance to the doctrine said to

have been involved in the Wilson Act. Under the earlier doctrine

there was no attempt to divest an article of its interstate char

acter; in fact, there was really no "divesting" at all. The only

thing that was done was to eliminate sale,—a thing which the

Court had declared to be merely an incident of interstate com

merce—from consideration as a part of the interstate transac

tion.80 That which the Court had declared to be interstate com-

the constitution it may at any time be abandoned or modified by the

Court.

To the extent, however, that the doctrine ignores the fact of inter

state commerce it is open to serious objection. Interstate commerce

(or its equivalent, commerce among the several states) is a term

used in the constitution itself. Its meaning is capable of definite

ascertainment. As to the fundamental fact of interstate commerce—

i. e., shipment from the consignor in one state to the consignee in

another state—there does not seem to be any room for doubt. The

one element as to which there has ever been any doubt is as to what

are the limits of interstate commerce—i. e., at just what instant does

it begin and just when does it end. The rule as to incorporation was

the means adopted by the Court for answering the latter question, for

it was declared that when incorporation had taken place interstate

commerce had ended. When the doctrine ignores the fact of interstate

commerce, therefore, it ignores a fact expressly recognized by the consti

tution!. The shipment of goods from one state to another is interstate

commerce, regardless of any declaration by Congress to the contrary, and

must necessarily be so recognized by the courts. The known fact of

interstate commerce cannot be changed by an act of Congress. It is the

nature of the thing rather than what Congress may call it that determines

its place under the constitution. Interstate commerce is something for

Congress to regulate, not primarily to define.

8(1 Perhaps it might be said that in this way sale was divested of

its interstate commerce character. This is the kind of divesting which

according to the opinion in the Clark case was accomplished by the

Webb-Kenyon Act, in that it was held that the movement of liquor

in interstate commerce had been divested of its interstate commerce

character. But in the Rahrer case the Court alluded only to a rule

which would divest subjects of interstate commerce "of that character

at an earlier period of time than would otherwise be the case," and

intimated that such a rule was provided in the Wilson Act. It could

scarcely be said, however, that the Wilson Act divested liquor of its

character as a subject of interstate commerce. The elimination of

sale as a part of the interstate commerce transaction was said to have
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merce in its fundamental aspect—the transportation of an article

from the point of shipment to the point of delivery to the con

signee—was left undisturbed. It was still recognized that there

was such a thing as interstate commerce in intoxicating liquors;

and it was still declared that state regulations of intoxicating

liquors could come in conflict with the commerce clause. Under

the new doctrine, however, it is declared that in certain cases

the article is divested of its interstate character, and that when

the article has been so divested the carrying of that article from

one state to another—interstate commerce in its fundamental

aspect—is not to be considered interstate commerce within the

meaning of the constitution. So the fundamental aspect of inter

state commerce being eliminated from consideration there is

nothing left as to which state regulations can come in conflict

with the commerce clause.

Thus the earlier doctrine recognized the fact of interstate

commerce and merely set the point of time when the interstate

transaction was ended; while the doctrine of the Clark case,

declaring that when an article is divested of its interstate char

acter the movement of that article in interstate commerce is

divested of its interstate commerce character, operates as if

there were no interstate transaction at all. Under the former a

mere incident of interstate commerce was dropped and the com

merce clause was preserved as marking a line between state and

federal action ; under the latter, so far as state control of intoxi

cating liquors is concerned, the fundamental aspect of interstate

commerce is wiped out and the commerce clause is practically

abolished.

advanced the point of time when imported liquors would become subject

to state jurisdiction. To be sure, the earlier time thus set might as

a matter of fact represent more accurately than sale the time when

imported liquors actually become incorporated into the mass of property

in the state and when as a result their distinctive character as imports

(as articles brought in from outside the state) is lost. But it does

not seem that the situation thus brought about could be properly

described as divesting liquor of its character as a subject of interstate

commerce. The situation is more accurately described by saying that

in the case of liquor, which was still recognized as a subject of inter

state commerce, incorporation, followed by subjection to state juris

diction and a possible loss of distinctive character as an import, took

place at the time of arrival in the state rather than at the time of

sale. Under this view of the matter it may be said that the Court

in upholding the Wilson Act permitted Congress to divest sale of its

interstate commerce character—a character which had been given to it

by judicial interpretation and which perhaps it never should have had.
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The doctrine has large possibilities. If Congress can declare

liquors not to be articles of interstate commerce—or what is its

equivalent, divest them of their interstate character—upon what

principle can Congress be denied a similar power as to any

other commodity? The Court's own language is "the responsi

bility is upon Congress, so far as the regulation of interstate

commerce is concerned, to remove the restriction upon the state

in dealing with imported articles of trade within its limits, which

have not been mingled with the common mass of property there

in, if in its judgment the end to be secured justifies and requires

such action."81 It is no answer for the Court to say, as it did say

in the Clark case, that congressional action is permissible be

cause of the exceptional nature of the subject matter. The

peculiar or exceptional nature of the subject matter is the ground

for determining congressional policy, not congressional power;

whether a thing is of a nature to demand a divesting of its

interstate character is a question for legislative discretion.

A curious feature of this doctrine seems to have escaped both

Congress and the Court. The immediate objective was to sustain

state jurisdiction. But in pressing towards this objective it is

not altogether improbable that the doctrine as announced con

tains an unintended and disturbing effect on federal jurisdic

tion. If intoxicating liquors have been divested of their inter

state character and if that means that the shipment of such

liquors from one state to another no longer constitutes interstate

commerce, then of course it is inaccurate to speak of it any more

as interstate commerce. And if it is stripped of its interstate

character, has it not also been stripped of its subjection to fed

eral regulation? In other words, in divesting an article of its

interstate commerce character, does not Congress also divest

itself (at least as long as the divesting act is in operation) of the

power to control the interstate shipment of such articles?

The practical result of the Clark case merits universal ap

proval. It enabled the states to make their prohibition laws

effective. But one well may question whether in order to reach

this admittedly desirable end it really was necessary to resort to

such a circuitous and fictitious method as that of divesting an

article of its interstate character. To the average person it comes

as a distinct shock, not easily mitigated even by legalistic reason-

si Leisy v. Hardin, (1890) 135 U. S. 100, 10 S. C. R. 681, 34 L.

Ed. 128.
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ing, to hear it suggested that in the formulation and adoption

of the federal constitution there was reserved to the states the

full power, notwithstanding the commerce clause, to protect

their people against, for example, possible fraud in the sale of

colored oleomargarine82 but that the larger power of defending

them against such conceded realities as the baneful influence and

destructive effects of intoxicating liquors was surrendered and,

moreover, that the exercise of this defensive power must wait

upon the nod of Congress. The reserved police power would

seem to have afforded sufficient basis for reaching the same re

sult as that in the Clark case.

The doctrine of divesting an article of its interstate character

was a concomitant of the prohibition fight. In fact, says the

Court in concluding the decision in the Clark case, "the excep

tional nature of the subject [intoxicating liquors] here regulated

is the basis upon which the exceptional power exerted must

rest." The liquor question is as dead as slavery, declared a recent

candidate for the presidency. If so, perhaps this doctrine died

with it. A fervent wish is expressed in that regard, and the

writers of these lines hope to contribute something towards mak

ing its death permanent.

"Plumlev v. Massachusetts, (1894) 155 U. S. 461, 39 L. Ed. 223,

15 S. C. R.154.
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SOME LITERARY CONFESSIONS OF MR.

JUSTICE HOLMES.1

By Andrew A. Bruce*

THE Collected Legal Papers of Oliver Wendell Holmes fur

nishes to the legal profession and to the thoughtful, reading

public one of the most delightful books of the year. In form, it is

merely a collection of various disconnected papers and addresses.

In reality, it is an intensely interesting story of a chastened intel

lectual life. It is a mental autobiography, and if Mr. Justice

Holmes had himself undertaken to write the story of his intel

lectual life in detail, we do not believe that he could have given

to us a clearer estimate of his mental attributes, of his yearnings

and of his attainments.

The Collected Papers are valuable not merely because of their

intrinsic merit, but because they furnish a sidelight to Mr. Justice

Holmes' judicial opinions. They confess the attitude of mind and

the social outlook which the cases suggest.

In Justice Holmes we find the scholar upon the bench, the lit

terateur in public life. He is a lover of logic and of legal refine

ment. Often perhaps his opinions are too ornate, often perhaps

they appear to flaunt legal learning. Yet with it all there is a

directness, though obscured by lack of illustration, a great human

element and an abiding faith in the genius of democracy.

As disclosed by his opinions, Mr. Justice Holmes is both a

metaphysician and a practical man of affairs. He is a lover of the

old, yet he recognizes and believes in the evolution of the new. He

delights in refinement, yet after all he is just. Constantly we find

a veiled protest against those who seek to confine society in a pro-

crustean bed of jurisprudence. Constantly there is a struggle

between the logical and the practical, yet usually the practical

prevails.

This struggle is freely admitted in his Collected Papers. At

times there is an open confession of the fact. By the very

comprehensiveness of their subjects the Papers disclose it.

*Professor of Law, University of Minnesota.

1 A review of the Collected Legal Papers, by Oliver Wendell Holmes,

compiled by Harold J. Lasky and published by Harcourt, Brace & How.
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The Collection includes technical treatises on the Law of

Agency, on Early English Equity, on The Theory of Eegal Inter

pretation, on Executors, on Privilege, Malice and Intent, and on

similar subjects. In these papers Mr. Justice Holmes is a techni

cal scholar and a metaphysician. The Collection however includes

a number of addresses and papers on more general subjects, many

of which were read before Bar Associations and similar bodies

where the comradeship of the occasion called for the human

and not for the metaphysical. In these papers and addresses, we

find a confession of the Judge's intellectual yearnings, and an

expression of his democratic ideals, his faith, and his aspirations.

It is these papers and addresses that are the most interesting.

They disclose Justice Holmes as he is. a litterateur, a scholar of

the old school, a man who has been sheltered but who yet has

sympathised and appreciated, a scholar who loves legal refine

ment, but who yet has breathed the atmosphere of economically

progressive Massachusetts, and who has sensed the heartbeats

of a progressive humanity.

In these papers and addresses however, as in his opinions, we

find a certain incoherency, but an incoherency which sometimes

has saved the Justice from being the subject of lurid headlines,

and of much adverse criticism.

On account of his training, his ancestry, his associations, Mr.

Justice Holmes has never had the opportunity of meeting with

the rank and file. He was not long enough a practicing lawyer

to realize the necessity of convincing the twelfth man on the jury

even though that twelfth man might lack intellectual grasp. For

the scholar and to the thoughtful man. all that is necessary is to

throw out an idea. There is no need of analysis. In his opinions

and in his articles and addresses, though not to the same degree.

Mr. Justice Holmes appears to be talking to the scholar and not

to the public. In these articles, as in his opinions, he makes

statements which would be startling to the multitude if the multi

tude understood them, which would furnish lurid headlines for

the newspapers if only the newspaper reporters understood their

import. In fact, Mr. Justice Holmes is a legal insurgent, though

for intellectual pastime he enjoys metaphysics. His insurgency,

however, is couched in language which is so chaste, so literary,

that it is hardly recognized.

An illustration of this insurgency can be found in his after-

dinner address on the subject of The Law and the Court, which
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was delivered before the Harvard I-aw School Association on

Feb. 15th, 1913. He said :

"It is a misfortune if a judge reads his conscious or uncon

scious sympathy with one side or the other prematurely into the

law, and forgets that what seems to him to be first principles are

believed by half his fellow men to be wrong. I think that we have

suffered from this misfortune, in state courts at leasl, and that

this is another and very important truth to be extracted from the

popular discontent. When twenty years ago a vague terror went

over the earth and the word socialism began to be heard, I thought

and still think that fear was translated into doctrines that had

no proper place in the constitution or the common law. Judges

are apt to be naif, simple-minded men, and they need something

of Mephistopheles. We too need education in the obvious—to

learn to transcend our own convictions and to leave room for

much that we hold dear to be done away with short of revolution

by the orderly change of law.

"I have no belief in panaceas and almost none in sudden ruin.

I believe with Montesquieu that if the chance of a battle—I may

add, the passage of a law—has ruined a state, there was a general

cause at work that made the state ready to perish by a single

battle or a law. Hence I am not much interested one way or the

other in the nostrums now so strenuously urged. I do not think

the United States would come to an end if we lost our power to

declare an act of Congress void. I do not think the Union would

be imperiled if we could not make that declaration as to the laws

of the several states. For one in my place sees how often a local

policy prevails with those who are not trained to national views

and how often action is taken that embodies what the commerce

clause was meant to end. But I am not aware that there is any

serious desire to limit the court's power in this regard. For most

of the things that properly can be called evils in the present state

of the law I think the main remedy, as for the evils of public

opinion, is for us to grow more civilized."

Ferhaps if this had been said by someone else, and in some

other manner, in less polished phrases, and with a little more

bluntness, there would have been much criticism in the conserva

tive journals, and perhaps even some charges of radicalism.

On Mr. Justice Holmes' faith in democracy, let him, himself,

speak ; and perhaps no man has spoken better. In an after-dinner

address before the Harvard Law School, which was delivered in

1913, he said:

"If I am right it will be a slow business for our people to

reach rational views, assuming that we are allowed to work

peaceably to that end. But as I grow older, I grow calm. If I

feel what are perhaps an old man's apprehensions that competi

tion from new races will cut deeper than working men's disputes,
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and will test whether we can hang together and can fight; if I

fear that we are running through the world's resources at a

pace that we cannot keep ; I do not lose my hopes. I do not

pin my dreams for the future to my country or even to my

race. I think it probable that civilization somehow will last as

long as I care to look ahead—perhaps with smaller numbers, but

perhaps also bred to greatness by the splendor of science. I think

it not improbable that man, like the grub that prepares a cham

ber for the winged thing it never has seen but is to be—that

man may have cosmic destinies that he does not understand. And

so beyond the vision of battling races and an impoverished earth,

I catch a dreaming glimpse of peace.

"The other day my dream was pictured to my mind. It was

evening. I was walking homeward on Pennsylvania Avenue

near the Treasury, and as I looked beyond Sherman's statue to

the west, the sky was aflame with scarlet and crimson from the

setting sun. But, like the note of downfall in Wagner's opera,

below the sky line there came from little globes the pallid dis

cord of the electric lights. And I thought to myself the Gotter-

dammerung will end, and from those globes clustered like evil

eggs will come the new masters of the sky. It is like the time

in which we live. But then I remembered the faith that I partly

have expressed, a universe that has thought and more than

thought inside of it, and as I gazed, after the sunset and above

the electric lights there shone the stars."

In the Collected Papers also, we find Mr. Justice Holmes'

theory of life. It is ex-President Roosevelt's gospel of a stren

uous life, but in another form. It includes a life summary and a

life analysis ; it discloses the weariness of the scholar and the

writer, whose output is in the form of thoughts and ideas, the

value of which he can never realize, and whose influence he can

never measure. It is suggestive of Elbert Hubbard's remark that

"after all, success is merely years of toil and endeavor illumined

by passing and momentary realizations of accomplishment." He

says:

"The rule of joy and the law of duty seem to me all one. I

confess that altruistic and cynically selfish talk seems to me about

equally unreal. With all humility, I think 'Whatsoever thy hand

findeth to do, do it with thy might' infinitely more important than

the vain attempt to love one's neighbor as one's self. If you

want to hit a bird on the wing, you must have all your will in a

focus, you must not be thinking about yourself, and. equally, you

must not be thinking about your neighbor; you must be living

with your eye on that bird. Every achievement is a bird on the

wing.

"The joy, the duty, and I venture to add, the end of life. [Is

life.] I speak only of this world, of course, and of the teach
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ings of this world. I do not seek to trench upon the province

of spiritual guides. Hut from the point of view of the world the

end of life is life. Life is action, the use of one's iiowers. As to

use them to their height is our joy and duty, so it is the one

end that justifies itself. Until lately the best thing that 1 was

able to think of in favor of civilization, apart from blind ac

ceptance of the order of the universe, was that it made possible

the artist, the poet, the philosopher, and the man of science.

But 1 think that is not the greatest thing. Now I believe that

the greatest thing is a matter that comes directly home to us all.

When it is said that we are too much occupied with the means of

living to live. I answer that the chief worth of civilization is just

that it makes the means of living more complex; that it calls for

great and combined intellectual efforts, instead of simple, uncoordinated ones, in order that the crowd may be fed and clothed

and housed and moved from place to place. Because more com

plex and intense intellectual efforts mean a fuller and richer life.

They mean more life. Life is an end in itself, and the only

quest ion as to whether it is worth living is whether you have

enough of it.

"1 will add but a word, ^'e all are very near despair. The

sheathing that floats us over its waves is compounded of hope,

faith in the unexplainable worth and sure issue of effort, and

the deep. sulxronscious content which comes from the exercise

of our powers. In the words of a touching negro song:

Sometimes T's up. sometimes I's down.

Sometimes I's almost to the groun' :

but these thoughts have carried me. as I hope they will carry the

young men wbo hear me. through long years of doubt, self-dis

trust, and solitude. They do now. for, although it might seem

that the day of trial was over, in fact, it is renewed each day.

The kindness which you have shown me makes me bold in happy

moments to believe that the long and passionate struggle has not

been quite in vain."

It is well that the Collection has been published. It is always

well when we gain an insight into the lives and ideals of our

judges who exercise so great an influence in our public affairs,

but who to the general public are so little known and so little

understood.
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Conditional Delivery of Deeds Direct to the Grantee.—

The question of conditional delivery of deeds direct to the grantee

is still a live issue after centuries of discussion.1 Four alterna

tive views are entertained on this question. The predominating

opinion is that a deed cannot he delivered on condition to the

granjee himself, but that the delivery becomes absolute, and the

11 See : Ballantine, Delivery in Escrow and the Parol Evidence Rule,

(1920) 29 Yale Law Journal 826: Ballantine, Nature of Escrows and Con

ditional Delivery, (1920) 3 University of Illinois Law Bulletin 3; Bige-

low, Conditional Deliveries of Deeds of Land, (1913) 26 Harv. L. Rev.

565; Tiffany, Conditional Delivery of Deeds, (1914) 14 Col. L. Rev. 389;

Aigler, Is a Contract Necessary to Create an Effective Escrow? (1918)

16 Mich L. Rev. 569; Rundell, Deliverv and Acceptance of Deeds in

Wisconsin, (1921) 1 Wis. L. Rev. 65.
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parol condition void.2 The minority of courts holds that where

a deed is delivered direct to the grantee without the intent that

it shall become immediately and fully operative according to its

terms, there is no delivery at all, and that the fact of non-deliv

ery can be shown by parol evidence.3 A third view is that where

the instrument is voluntarily given to the grantee himself upon

condition, there is no delivery at all until the happening of the

contingency, but that then the delivery becomes absolute and the

deed fully operative according to its face.4 The fourth view holds

the problem of conditional delivery to the grantee himself to be

in legal theory identical with that of the deposit of a deed in

escrow with a third person, that the principles correctly applying

to the latter should apply also to the former, and that the same

legal results should ensue.5 The exponent of this view maintains,

therefore, that there is a delivery at once in the sense that the act

becomes legally binding and the deed is not subject to recall,

but that some of the rights denned by the instrument are sus

pended until the happening of the parol condition precedent.

Two recent cases," in Virginia and Illinois respectively, called

forth such a volume of opinion and dissent as to show clearly

the confusion and uncertainty on this important point. In the

Virginia case it was held that where a sealed contract to convey

was delivered to the grantee only on the condition that the state

corporation commission gave authority to increase the stock of

a certain bank, parol evidence might be introduced to show the

delivery subject to the condition, and that though the instrument

was given to the grantee himself there was no delivery until the

"happening of the condition. This holding is in accord with the

third view mentioned above. The court quotes generously from

decisions and text-writers and concludes that since the reason

for the old rule denying conditional delivery had its origin in the

distinction between sealed and unsealed instruments, which dis

tinction is now negligible, parol evidence should be admissible to

MO R. C. L. 629; 21 C. J. 874: 130 A. S. R. 923, 924; Wipfler v.

Wipfler, (1908) 153 Mich, 18, 116 N. W. 544, 16 L. R. A. (N.S.) 941,

943

• Phelps v. Pratt, (1906)-225 111. 85, 91, 80 N. E. 69, 9 L. R. A. (N.S.)

945.

*Whitaker and Fowle v. Lane, (Va., 1920) 104 S. E. 252; see also

Inman v. Quirey, (1917) 128 Ark. 605. 617, 194 S. W. 858.

5 Ballantine, Delivery in Escrow and the Parol Evidence Rule, (1920)

29 Yale Law Journal 826; Ballantine, Nature of Escrows and Conditional

Delivery, (1920) 3 University of Illinois Law Bulletin 3.

"Whitaker and Fowle v. Lane, (Va.. 1920) 104 S. E. 252; Mitchell

v. Clem, (111. 1920) 128 N. E. 817.
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show the condition, just as in unsealed instruments. The Illinois

court held that a grantor who had given a deed to his prospective

wife, to become her absolute deed only on the condition that he

failed to marry her, might show the parol condition to negative

any delivery at all. Three judges dissented, relying on previous

Illinois authority, on the ground that such a delivery to the

grantee direct should have been held absolute and unconditional.

The opinion of the majority of tlie court is in harmony with

view number two set out above.

The rule laid in Sheppard's Touchstone is that :

"If I seal my deed and deliver it to the party himself to whom

it is made as an escrow upon certain conditions, etc., in this case

let the form of the words be what it will, the delivery is abso

lute, and the deed shall take effect as his deed presently, and the

party is not bound to perform the conditions."7

By the overwhelming weight of authority this is still the rule in

America, to-wit, that a deed cannot be delivered in escrow to the

grantee himself, but that the delivery becomes absolute and the

parol condition void,s unless the deed is deposited with a

stranger.9 This rule, however, by the weight of authority does

not apply in America in the case of simple contracts or negotiable

instruments, either of which may be delivered to the other party

upon an extrinsic condition not incorporated in the instrument.10

Moreover, the rule has been largely repudiated in England even

in the case of deeds,11 and has been severely criticised by eminent

writers as arbitrary and unjust,12 and as the survival of an out

worn formalistic doctrine.1'

The opposition to this rule which so completely defeats the

intent of the grantor is voiced in decisions such as the instant

cases which hold that although possession is voluntarily given

direct to the grantee, there is either no delivery until the hap

pening of the condition or else no delivery at all. It is said in

7 1 Sheppard's Touchstone, 1st Am. Ed., 1808. Chap. 4. p. 58.8 10 R. C. L. 629: 21 C. J. 874; 130 A. S. R. 923, 924; Wipfler v. Wip-

fler, (1908) 153 Mich. 18, 116 N. W. 544, 16 L. R. A. (N.S.) 941, 943.

9 21 C. J. 872, 873; 10 R. C. L. 629.

10 2 Page, Contracts, 2nd Ed., sees. 1205, 1206; 4 Wigmore, Evidence,

secs. 2409, 2410; Westman v. Krumweide, (1883) 30 Minn. 313, 15 N. W.

255 ; G. S. Minn. 1913, sec. 5828.

"Pym v. Campbell, (1856) 6 E. & B. 370; Hudson v. Revett, (1829)

5 Bing. 368; 4 Wigmore, Evidence, sec. 2408 and note 8.

12 4 Wigmore, Evidence, sec. 2408; 2 Page, Contracts, 2nd Ed., secs.

1205-1207.

13 1 Williston, Contracts, sec. 210, 212; R. W. Aigler, (1920) 18 Mich.

L. Rev. 580-585; see also 2 Tiffany, Real Property, pp. 1763, 1764.
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some cases that there is no delivery at all where the grantor did

not intend that the title should presently and absolutely pass to

the grantee.14 Of this class of decisions it must be remarked,

however, that they equally defeat the intent of the grantor because

if there has been no delivery at all. then the happening of the

condition cannot make the deed absolute, for a deed to become

legally absolute must be delivered, as well as signed and sealed.

It is to be noted here that many courts distinguish between

conditions certain to occur, such as the death of the grantor, and

conditions uncertain, such as the doing of some act by the grantee

or a third party. When the condition is certain to occur, these

courts incline to hold the delivery absolute with a present estate

in the grantee;1"' but where the condition is not certain to occur,

as for example survivorship of the grantee, they hold that there

is no delivery at all."' In the instant cases the conditions were

uncertain, and hence the Illinois holding follows the distinction

recognized in that jurisdiction. But the Virginia court observes

no such ground of distinction, and holds that there is no delivery

until the occurrence of the condition.

If views number one and two do not carry out the purpose

of the grantor, is there then any way in which full effect can be

given to his intent? To determine this, an analysis of the ele

ments of conditional delivery may clarify the problem. First,

there must be an unconditional deed complete on its face. Where

the instrument is not complete on its face, there seems to be no

doubt that the deed can be conditionally delivered to the

grantee.17 Second, although for an unconditional delivery physical

tradition is unnecessary if the intent of the grantor is expressed

that the instrument become effective without it,ls for a conditional

delivery nothing less than a physical surrender of the instrument

will do.1'' Third, there must be a delivery, which as distinguished

from mere physical transmission, means an expression of intent

that the instrument shall have some present binding force or legal

"Phelps v. Pratt, (1906) 225 111. 85, 91. 80 N. E. 69. 9 L. R. A.

(X.S.) 945.

1-Baker v. Baker, (1896) 159 111. 394, 42 N. E. 867; see also Balian-

tine. Delivery in Escrow and the Parol Evidence Rule, 29 Yale Law Jour

nal 826.

16 Elliott v. Murray. (1906) 225 111. 107. 112. 80 N. E. 77: but see

Mowry v. Heney, (1890) 86 Cal. 471, 25 Pac. 17."21 C. J. 873; 130 A. S. R. 924.

ls18 C. J. 200; Stevens v. Hatch. (1861) 6 Minn. 64 (Gil. 19).19 Rundell, Delivery and Acceptance of Deeds in Wisconsin, 1 Wis.

L. Rev. 65, 75.
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effect.2" And fourth, there must be a parol condition, either cer

tain or not certain to occur, on the happening of which the full

effect of the deed is intended by the parties to take place.

The crux of the question is whether the oral condition quali

fies the act of delivery, or whether as a matter of fact it varies

the written terms of the instrument by incorporating in the

document an extrinsic oral condition, in violation of the parol

evidence rule. If the condition merely qualifies the act of delivery,

which is itself matter in pais and provable only by parol evidence,

then it must be admitted that conditional delivery does not violate

the parol evidence rule, but merely increases the proportion of

parol evidence necessary to prove the transaction.21 On the other

hand, if the parol condition in effect varies the terms of the writ

ten instrument, then evidence to show conditional delivery to

the grantee, or to a third person, is a violation of, or an exception

to. the parol evidence rule.2'-' To determine which of the alterna

tives is correct is a matter of exceeding difficulty and perhaps

"founded more on refinement of logic than upon sound practical

grounds. "2:! It may he said, nevertheless, that the- final evidence

of delivery,—delivery being found by its very nature in acts and

words outside the deed.—cannot be incorporated in the instru

ment, whereas the conditions on which the deed is to take final

effect, can be so incorporated in writing.

Both the third and fourth views of conditional delivery direct

to the grantee give effect to the purpose of the grantor. The dif

ference between them is not fundamental and is essentially a

difference in the use of terms to express the legal content of the

transaction. The third view holds that there is no delivery until

the condition operates, but that then the delivery becomes abso

lute. Cases upholding this view speak in one sentence of a "con

ditional delivery" and in the next say that there is no delivery at

all until the happening of the contingency. Such language ap

pears to belie the very term "conditional delivery," which means

that there is a delivery at once, but that a condition is attached to

to it. The result reached by the language of these cases is that

20 1 Williston, Contracts, (1920) sec. 210; see also Comer v. Baldwin.

(1870) 16 Minn. 172 (Gil. 151).

21 Rundell, Delivery and Acceptance of Deeds in Wisconsin, (1921)

1 Wis. L. Rev. 65, 73.

22 For this view see : Ballantine, Delivery in Escrow and the Parol

Evidence Rule, 29 Yale Law Journal 826, 839.

'n Minneapolis Threshing Machine Co. v. Davis, (1889) 40 Minn. 110,

41 N. W. 1026. 3 L. R. A. 7%, 12 A. S. R. 701.
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what was said to be no delivery at all, becomes a delivery by the

mere happening of some extrinsic event outside of the terms of

the instrument. The terminology of those who adhere to this

view is neither consistent nor fortunate.

. It would seem that the true function of delivery in such a

transaction is the same as in an escrow to a third person, viz.,

to make the deed presently operative, to give it binding effect and

put it beyond the grantor's control, but not to carry all the rights

under it into full effect. If no condition is attached, the deed, by

virtue of the grantor's unqualified intent, is in full force at once

according to its terms. But if the grantor affixes a parol condi

tion, then the deed nevertheless becomes operative in the sense

that it is binding and cannot be recalled, but some of the rights

defined by the instrument are suspended until the happening of

a condition precedent. This fourth view of conditional delivery

does not say that the delivery is absolute to the extent of putting

all rights under the deed in present operation, as most courts do ;

nor does it say that there is no delivery at all, as other courts do;

nor does it say that what was no delivery becomes a delivery

through the occurrence of an outside event; it says that there is

a delivery at once, meaning that the instrument, like an escrow to

a third party, is put beyond the grantor's control, that the condi

tional intent of the grantor is every moment pressing for fulfill

ment, and that all the rights under the deed will vest at the in

stant the contingency happens,—and this whether the condition

be certain or uncertain. The adoption of this view would make

the law of deeds and simple contracts consistent in theory and in

precision of terms.24

But the third and fourth views, solicitous as they are of the

intent of the parties, are open to the objection that is always

raised against permitting conditional delivery of deeds direct to

the grantee, viz., that they would unsettle titles and undermine

the certainty of records. "Titles would be open to attack at all

times, and the practical result would be to defeat the solemn

provisions of a duly executed and formally delivered deed by

parol testimony."25 This objection is doubtless a very serious one.

24 For this view see : Ballantine, Delivery in Escrow and the Parol

Evidence Rule, 29 Yale Law Journal 826, 835. "The deeds were intended

to be legally effective at once (in the sense of not being subject to revo

cation), but were not expected to pass title until the happening of an

outside event, namely, the death of the grantor," Winslow, C. J., in

Chaudoir v. Witt, (1919) 170 Wis. 556, 174 N. W. 925. It was held,

however, that the delivery was absolute and immediately vested title.

"Chaudoir v. Witt, (1920) 170 Wis. 556, 174 N. W. 925.
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None of the four choices open to the law is satisfactory. And

under our present system of conveyancing there appears to be no

adequate solution. The only way to obviate the uncertainty ac

companying such transactions today, is by legislation requiring

that the intention to put the conveyance into effect absolutely or

conditionally be in some way witnessed, and authenticated, and

made a matter of record.26

Although the question of conditional delivery of deeds direct

to the grantee has many times been litigated in other jurisdictions,

the point does not seem to have been squarely presented in Minne

sota. Certainly a mere manual delivery to the grantee will not

make the deed absolute.27 In Westman v. Krumiveide2* the court,

after holding that simple contracts can be delivered to the grantee

on condition, refers to the doctrine that a sealed instrument can

not so be delivered to the grantee direct, and seems to regard the

seal as the reason for the rule. Since the act of 1899 deeds are

no longer required to be under seal in Minnesota.29 Subsequent

to that statute the court has held that "all differences theretofore

[1899] existing in the law between simple contracts and special

ties, executed by private parties, and which had long prevailed,

are discarded."30 Nevertheless the court has since then repeated

the traditional rules that a deed can be delivered in escrow only

to a third person,31 and that it cannot be delivered on condition

to the grantee himself.32 Moreover, the doctrine permitting parol

evidence in the case of instruments not under seal has been re

garded by the Minnesota court as a dangerous one.''3 But unless

the court applies a different rule to deeds on some ground of

policy, the view it has taken of the conditional delivery of simple

contracts, viz.. that parol evidence is admissible, "not to vary

the written instrument, but to prove that no contract was ever

26 Ballantine, Delivery in Escrow and the Parol Evidence Rule, 29

Yale Law Journal 826, 839, 840.

"Comer v. Baldwin, (1870) 16 Minn. 172 (Gil. 151).28 (1883) 30 Minn. 313, 15 N. W. 255.

20G. S. Minn. 1913, sec. 5704.

3°Streeter Co. v. Janu, (1903) 90 Minn. 393, 96 N. W. 1128. Mr.

Dunnell is inclined to think that the rule is now the same for deeds as

for simple contracts. Dunnell, Minnesota Digest, sec. 3146.

"Tharaldson v. Everts, (1902) 87 Minn. 168, 91 N. W. 467.

32 Van Valkenburg v. Allen, (1910) 111 Minn. 333, 126 N. W. 1092,

137 A. S. R. 561.

33 Mitchell, J., in Minneapolis Threshing Machine Co. v. Davis, (1889)

40 Minn. 110, 115, 41 N. W. 1026, 3 L. R. A. 796, 12 A. S. R. 701 ; Jag-

gard, J., in Graham v. Savage, (1910) 110 Minn. 510, 513, 126 N. W. 394,

136 A. S. R. 527, 19 Ann. Cas. 1022.
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made, that its obligation never commenced,""1 shows that as to

instruments other than deeds at least the court favors the doctrine

that there has been no delivery at all, except upon the happening

of the parol condition. This theory applied to deeds would be

view number three set out above and in accord with the recent

decision of the supreme court of Virginia.

Wills—Conditions Against Contest By Beneficiary-—

Validity.—It has become a common practice for testators to incor

porate in their wills, with the intention of insuring the probate and

execution of them according to their terms, a proviso to the effect

that the beneficiaries under the will shall forfeit the benefits if

they contest the will.1 In general, the American courts are tend

ing to give effect to the condition only when there seems to be

no probable cause for instituting the contest,2 but there is some

vigorous opposition to this view.3 Its opponents believe that

non-contestability clauses should always be enforced, and they

base their view on public policy and on the theory that the testa

tor's intent should control. The argument relative to public

" Bowser & Co. v. Fountain. (1915) 128 Minn. 198. 200, 150 N. W.

795.

1 The English courts early held the condition valid as to a devise.

Cooke v. Turner, (1846) 15 M. & W. 727, 14 Sim. 493, but invalid as to

a legacy unless the legacy were given over on breach of the condition.

Cleaver v. Spurling, (1729) 2 P. W. 526, 1 Rep. 304. The legacy was not

forfeited if there was probabilis causa litigandi, Powell v. Morgan.

(1688) 2 Vern. 90. The distinction between devises and legacies has not

been favorably received in America, Bradford w Bradford, (1869) 19

Ohio St. 546, 2 Am. Rep. 419; Thompson v. Grant, (1884) 14 Lea.

(Tenn.) 310; 2 Underhill, Wills, sec. 511. The necessity for a valid gift

over has been given little effect here except in showing the nature of the

condition. In re Hite. (1909) 155 Cal. 436, 101 Pac. 443; Bradford v.

Bradford, (1869) 19 Ohio St. 546, 2 Am. Rep. 419; Thompson v. Grant,

(1884) 14 Lea (Tenn.) 310. Contra: In re Wall, (1912) 136 N. Y. S.

452. If there is a gift over, the condition is treated as a condition sub

sequent breach of which may be waived by those next entitled, but if

there is a valid gift over, the condition may, depending on its wording,

be treated as a conditional limitation taking effect ipso facto on violation

of the condition. Rood, Wills, sec. 621 ; Tiffany, Real Property, 2nd Ed.

331; Smithsonian Institute v. Meech, (1898) 169 U. S. 398, 413. 18 S. C. '

R. 396: South Norwalk Trust Co. v. St. John, (1917) 92 Conn. 168, 101

Atl. 961, Ann Cas. 1918E 1090; Gray, The Rule Against Perpetuities. 3rd

Ed., secs. 78 and 250; 2 Jarman, Wills, 6th Ed. 1463.

» Rouse v. Branch. (1912) 91 S. C. 111. 74 S. E. 133. Ann. Cas. 1913E

1296; South Norwalk Trust Co. v. St. John, (1917) 92 Conn. 168, 101

Atl. 961, Ann. Cas. 1918E 1090. In re Friend. (1904) 209 Pa 442 58

Atl. 853, 68 L. R. A. 447.

3 In re Miller, (1909) 156 Cal. 119. 103 Pac. 842, 23 L. R. A (NS)

818.
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policy is best illustrated by a leading English case4 in which

it is stated that it is immaterial to the state whether the estate is

enjoyed by the heir or by the devisee. This argument, it will

be noted, is purely negative, but some courts have gone further

and say that it is good public policy to enforce the condition,

principally because it discourages litigation."'

The contention that public policy discountenances vexatious

litigation, and that it is not concerned with who gets the estate,

leads to the conclusion that, public policy not being involved, the

testator's intent which is clearly indicated in such a clause is con

trolling. The better rule seems to be that the strict enforce

ment of such a condition does offend against some principles of

public policy. It is of interest to the state that every legal owner

should enjoy his estate, and that no citizen should be deterred,

by risk of forfeiture, from ascertaining his rights by the law

of the land. Certainly public policy embraces the right of a

citizen to have his just claims determined by law.6 This is more

important in the case of wills than elsewhere, because frequently

the courts cannot tell by inspection whether a will, good on its

face, was in fact drawn in conformity with the statute, whether

the testator was of sound disposing mind at the time of its exe

cution, or whether it was the product of fraud or undue influ

ence unless these matters are presented in court for determina

tion. Disappointed beneficiaries under a will, and those who

would be heirs at law if there were no will are usually the only

ones interested in establishing these facts, and if, in the latter

case, an heir at law is given a mere nominal legacy under the

will containing a non-contestability clause, so as to defeat any

claim he might make, he should not be forced to remain silent

under penalty of forfeiture.

"Courts exist to ascertain the truth and to apply it to a given

situation, and a right of devolution which enables a testator to

shut the door of truth and prevent the observance of the la\v,

is a mistaken public policy."7

4Cooke V. Turner, (1846) 15 M. & W. 727, 14 Sim. 493.

5 In re Hite. (1909) 155 Cal. 436. 101 Pac. 443, 17 Ann. Cas. 993;

Smithsonian Institute v. Meech. (1898) 169 U. S. 398, 18 S. C. R. 396;

2 Redfield, Wills, 3rd Ed. 298.

11 Chancellor. Wardlaw in Mallet v. Smith, (1853) 6 Rich. Eq. (S.C.)

12, 60 Am. Dec. 107, commenting on Cooke v. Turner.

'Justice Wheeler in South Norwalk Trust Co. v. St. John. (1917) 92

Conn. 168. 101 Atl. 961, Ann. Cas. 1918E 1090.
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Furthermore, as is indicated in a Pennsylvania case,8 a strict

enforcement of the condition may serve in many cases to in

trench fraud. One who procures a will to be written by fraud

or undue influence naturally will have inserted in it a non-con-

testability clause, thus insuring that he will get the property

according to its terms. It would be a mistaken public policy

that would tolerate such a thing. The proponents of the rule

also point out that frequently the enforcement of the clause does

not effectuate the testator's intent.9 This is illustrated in cases

where a residuary beneficiary is also an heir at law. In such

a case, if the beneficiary contests the will, even though the clause

is enforced, he could still take as heir at law. For these reasons

the trend of modern authority seems to favor the rule that if

a probable cause for contesting the will exists, there shall be no

forfeiture of benefits, by one who contests and loses. This rule

does not leave an open field for purely vexatious litigation, nor

does it on the other hand prevent a bona fide contestant from

ascertaining his legal rights. It strikes a just balance between

the two desiderata, to wit, the right of all men to try their rights

fully by the law of the land, and the prevention of frivolous

and vexatious litigation.10

Interpretation of Statute Giving Husband Alimony.—

G. S. Minn. 1913, sec. 7124, provides that in case of divorce

obtained by the husband, any property of the wife, title to which

she procures through her husband, not exceeding one-half there

of, may be decreed to the husband. This statute is one of a type

fairly common in the states of this country.1 In the absence of

statute alimony is regarded as based exclusively on the obliga

tion of the husband to support the wife, and for this reason has

generally been denied the husband.2 It has been intimated that

.6 In re Friend, (1904) 209 Pa. 442, 58 Atl. 853, 68 L. R. A. 447.

"South Norwalk Trust Co. v. St. John, (1917) 92 Conn. 168, 101 Atl.

961, Ann. Cas. 1918E 1090; In re Friend, (1904) 209 Pa. 442, 58 Atl. 853,

68 L. R. A. 447, arguendo p. 444, et seq.

10 The existence of probable cause will be a question for the court to

be determined in a subsequent action brought to enforce the forfeiture.

As to what constitutes probable cause, see 68 L. R. A. note p. 452.

1 See note, 34 L. R. A. 110, 113, and 19 C. J. 204, note, for reference

to the statutes of various states. The distinction should be kept in mind

between alimony strictly so called, and division of property. The Minne

sota statute is confined to alimony in the latter sense.

2 19 C. J. 204; Greene v. Greene, (1896) 49 Neb. 546, 68 N". W. 947,

59 A. S. R. 560, 34 L. R. A. 110; Brenger v. Brenger, (1910) 142 Wis.
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upon granting a divorce the court might make an equitable

division of the property of the wife,3 but there are very few cases

in the absence of statute where this has ever been done.4 It seems

fair, then, to conclude that such a statute as G. S. Minn. 1913,

sec. 7124, is not declaratory of the common law. but on the

contrary creates new rights heretofore unknown.5

The Minnesota statute does not seem to have been construed

by the court. Wisconsin has a similar provision, however, which

has frequently been interpreted by the court of that state.6

The purpose of the statute seems fairly clear. With the

emancipation of woman, and the lessening of her dependence

on the husband for support, the courts and legislatures are in

clined to look upon the husband and wife as occupying a situa

tion of greater equality toward one another. This view of the

marriage relation demands that upon divorce the property of

the parties should be divided upon equitable grounds rather than

by arbitrarily placing all the burdens upon the husband. Ac

cordingly, the statutes of Minnesota and Wisconsin require that

in making a division of the property regard must be had to the

situation of the parties and all the circumstances of the case.

The constitutionality of such a statute apparently has never

been passed upon by a court of last resort in this country. As

applied to property rights acquired by the wife before its enact

ment, some interesting questions are raised as to its constitutional

validity. It is, of course, the general rule that no statute is valid

which deprives a person of a vested property right.7 Thus the

right to dower,8 or curtesy,9 when vested, cannot be taken away

26, 125_Nrwri09,T35rArsrRri050726"LrR. A. (N.S.) 387, 19 AnnT

Cas. 1136.

3 Note, 34 L. R. A. 110.

4Snodgrass v. Snodgrass, (1889) 40 Kan. 494, 20 Pac. 203, seems to

be such a case.

5 Stewart, Law of Marriage and Divorce, 329, 378. The Wisconsin

Court, Marshall J., in Brenger v, Brenger, (1910) 142 Wis. 26, 125 N. W.

109, 135 A. S. R. 1050, 26 L. R. A. (N.S.) 387. 19 Ann. Cas. 1136, says

that "permanent alimony, alimony after dissolution of the marriage con

tract, is wholly a creation of the written law. It was not known to the

common or ecclesiastical law."

6 Gallagher v. Gallagher, (1895) 89 Wis. 461, 61 N. W. 1104; Frackel-

ton v. Frackelton, (1899) 103 Wis. 673, 79 N. W. 750; Martin v. Martin,

(1901) 112 Wis. 314, 87 N. W. 232, 88 N. W. 215; Slowikowski v. Slowi-

kowski, (Wis. 1920) 179 N. W. 510.

7 12 C. J. 956 ; and at p. 960, where it is said, "Vested rights acquired

at the time of marriage cannot be disturbed by subsequent legislation."

8Bottorff v. Lewis, (1903) 121 la. 27, 95 N. W. 262; McAllister v.

Railroad Co., (1910) 106 Me. 371, 76 Atl. 891, 29 L. R. A. (N.S.) 726,

21 Ann. Cas. 486; Morrison v. Rice, (1886) 35 Minn. 436, 29 N. W. 168.

8 12 C. J. 962; note, 19 L. R. A. 256.
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by subsequent legislation. In Ortlnvcin v. Germania Life Ins.

Co.,1" a statute was upheld which permitted a husband upon

divorce to change the beneficiary of a life insurance policy pay

able to his wife, but the court stressed the fact that the policy

was taken out after the statute was enacted, and so was to be

taken as having the statute read into it by implication.

The statute here under consideration, however, it would seem

should be sustained on the ground that it is within the exercise

of the special power which the state possesses over the marriage

relation."

Constitutionality of Lf.ver Act Under the Sixth

Amendment.—The amended Lever Act contains a provision

making it "unlawful for any person wilfully ... to make

any unjust or unreasonable rate or charge in handling or dealing

in or with any necessaries." and prescribing a penalty therefor.1

Prosecutions under this section of the statute have been vigor

ously attacked on the ground that the provision is invalid, be

cause it contravenes the. fifth and sixth amendments to the fed

eral constitution, by depriving an individual of his "property,

without due process of law," and "without just compensation."

and by failing to inform the accused "of the nature and cause

of the accusation" against him.

There have been many conflicting decisions in the various

federal jurisdictions relative to the constitutionality of this sec

tion of the Lever Act, and the authorities are now about equally

divided on the point.2 In view of the contrariety of opinion, it

becomes important to investigate the legality of the provision on

principle and authority. This article discusses the question of its

constitutionality only in regard to the sixth amendment, which

specifically requires that in all criminal prosecutions the accused

lo (1914) 261 Mo. 650, 170 S. W. 885.

"Maynard v. Hill. (1888) 125 U. S. 190, 8 S, C. R. 723, 31 L. Ed.

654; Haddock v. Haddock, (1906) 201 U. S. 562. 26 S. C. R. 525, 50 L.

Ed. 867: Arnelt v. Reade. (1911) 220 U. S. 311. 31 S. C. R. 425. 55 L. Ed.

477.

1 41 Stat. 298, ch. 80. par. 2. act of Oct. 22. 1919. amending 40 Stat.

277, ch. 53. par. 4, U. S. Comp. Stat., 1919 Supp., I, 3115 1/8 ff.

2 The section has been sustained, inter alia, in Weed v. Lockwood.

(1920) 264 Fed. 453; United States v. Rosenblum, (1920) 264 Fed. 578:

United States v. Spokane Dry Goods Co., (1920) 264 Fed. 209. It has

been held unconstitutional, inter alia, in United States v. Cohen Grocer

Co., (1920) 264 Fed. 218; Detroit Creamery v. Kinnane, (1920) 264 Fed.

845; Lamborn v. McAvoy, (1920) 265 Fed. 944.
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shall enjoy the right to be informed of the nature and cause of

the accusation against him. In brief, does the Lever Act in de

claring a felony the act of charging an unjust or unreasonable

price, set a standard of guilt by which men may uniformly gov

ern their conduct, in the assurance that their acts are lawful or

with the knowledge that they are unlawful?

It has been axiomatic in the criminal law that specific crimes

must be clearly and certainly defined, so that any ordinary man

can determine in advance what acts he may do, and what acts he

must avoid doing.3 As early as Lord Coke, it was laid down

that statutes of Parliament "must be plainly and clearly, and not

cunningly and darkly penned," especially in reference to crim

inal matters.4 The sixth amendment to the federal constitution

represents only the express enactment of this common law re

quirement, for unless a law creating a crime specifies precisely

the character and elements of the criminal act, no one may fairly

be said to have had previous notice of the crime.0

The first cases on the subject arose "under state statutes, many

of which were declared void for uncertainty. Thus an act making

it a misdemeanor "to commit any act injurious to the public

health, or public morals, or the perversion or obstruction of pub

lic justice, or the due administration of the laws" was held void.6

Also an act making it a crime for a street railway company to

fail to provide cars without crowding them was held void for

uncertainty in failing to define the word "crowding."7 Such ap

plications of the accepted rule are clearly correct, and may safely

be considered the law in every jurisdiction. Criminal statutes

may not be expressed in terms which are undefined or ambig-

3 United States v. Sharp. (1815) Pet. C. C. 118 (122).

4 Dwarris, Statutes 652.

-r' Holmes v. United States, (1920) 267 Fed. 231. "In a criminal

statute the citizen must not be left in uncertainty or to speculation or

argument as to what acts constitute a violation."

6 Ex parte Andrew Jackson, (1885) 45 Ark. 158, 164. "We cannot con

ceive how a crime can, on any sound principle, be defined in so vague

a fashion. Criminality depends, under it, upon the moral idiosyncrasies

of the individuals who compose the court and jury."

'United States v. Capital Traction' Co., (1910) 34 App. D. C. 592,

19 Ann. Cas. 68. Ace, United States v. Washington Ry. & Elec. Co.,

(1910) 34 App. D. C. 599; State v. West Side St. Ry. Co., (1898) 146

Mo. 155, 47 S. W. 959.

8 Cook v. State, (1901) 26 Ind. App. 278, 59 N. E. 489, "narrow-tired

wagon" and "broad-tired wagon"' held too vague.
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But beginning with the federal and state legislation designed

especially to secure public regulation of trade and industry, both

the legislatures and the courts faced a new and a difficult situa

tion. Most of the broad social legislation since the late eighties

has necessarily been couched in terms more fluid and adaptable

than the formal, itemized criminal law of any earlier period re

quired. The legislatures soon faced and overcame these exi

gencies by declaring the criteria of lawful conduct to be "fair

ness," "reasonableness." or other new and similarly general stand

ards; but the courts did not readily appreciate either the logic

or the necessity of a more liberal rule. Thus an action brought

under the statute of Illinois declaring it an act of extortion for a

railway company to take more than "a fair and reasonable rate"

of toll for transportation wras dismissed because the rates fixed

by special commission as reasonable charges were not pleaded.9

Mr. Justice Brewer of the federal circuit court, considering a

similar statute providing punishment for any railroad charges

not "just and reasonable," upheld its validity only on the express

ground that the statute provided a schedule of rates to make

the test of reasonableness more certain.10 And the same judge

in the famous case of Tozer v. United States,11 confirmed the

decision that the criminality of an act "cannot depend upon

whether a jury may think it reasonable or unreasonable." The

case concerned the unreasonable difference in local railway rates,

and its test of certainty was for many years accepted as compe

tent in all situations.12

But since "the rule of reason" was announced by the United

States Supreme Court, it seems that the rule of the Tozer case

has been effectually changed, even in criminal prosecutions,

though the case has never been overruled.1,1 The court delib-

0 Chicago, Burlington & Quincy R. Co. v. People, (1875) 77 111. 443.

Ace., "reasonable and proper" in a similar statute, Louisville & Nash

ville R. Co. v. Commonwealth. (1896) 99 Kv. 132. 35 S. W. 129, 33 L. R.

A. 209, 59 A. S. R. 457 ; Louisville & Nashville R. Co. v. Ry. Comm. of

Tenn., (1884) 19 Fed. 679.

"Chicago & Northwestern R. Co. v. Dcy. (1888) 35 Fed. 866, 1 L.

R. A. 744; Smith v. State, (1917) 186 Ind. 252, 115 N. E. 943.

" (1892) 52 Fed. 917.

12See United States v. Brewer, (1891) 139 U. S. 278, 288. 11 S. C. R.

538, 35 L. Ed. 190. "Laws which create crimes ought to be so explicit

that all men subject to their penalties may know what acts it is their

duty to avoid."

"Standard Oil Co. v. United States. (1911) 221 U. S. 1, 31 S. C. R.

502. 55 L. Ed. 619, 34 L. R. A. (N.S.) 834, Ann. Cas. 1912D. 734; United

States v. Am. Tobacco Co., (1911) 221 U. S. 106, 31 S. C. R. 632, 55

L. Ed. 663.
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erately read into the Sherman law,14 which provided that every

contract and combination in restraint of trade should be illegal,

the qualification that the act contemplated only such contracts

and combinations as "unduly restricted competition," or "unduly

obstructed the course of trade," and did not include such re

straints as are natural and "reasonable." Thus, the test of rea

sonableness was not only accepted, but actually injected into the

anti-trust law and was expressly held not to repeal the criminal

penalty for its violation, nor to render it nugatory.15 In fact,

the decision was anticipated in a previous prosecution under the

Texas anti-trust law, which had been demurred to on the ground

of vagueness in that the act prohibited contracts "reasonably cal

culated to fix and regulate prices," or "tending" so to fix them,

but the law was held valid, and "Mr. Justice Brewer's decision,

and other similar ones were cited in vain."10 Finally, the section

of the federal Trade Commission Act prohibiting "unfair methods

of competition" was upheld as constitutional, and although the

case arising under it was a suit in equity, in which the rule is ad

mittedly different and more liberal, there was an express dictum

that the phrase in question, as well as many similar phrases,

were sufficiently definite to support a criminal proceeding.17

In the face of this clear development and radical trend of

judicial authority, there would seem to be no reason why the

criterion of the Lever Act—"any unjust or unreasonable charge"

i*26 Stat. 209, ch. 647, par. 1, 2; Comp. Stat. par. 8820, 8821.

1-Nash v. United States, (1913) 229 U. S. 373, 33 S. C. R. 780, 57

L. Ed. 1232. The indictment, for conspiracy in restraint of trade, and

for conspiracy to monopolize, was demurred to on the ground that the

statute was so vague as to be inoperative on its criminal side. But the

Supreme Court distinctly held that the offense was defined by these words

with sufficient clearness. The case was cited and distinguished in Inter

national Harvester Co. v. Kentucky, (1913) 234 U. S. 216, 34 S. C. R.

853, 58 L. Ed. 1284.

16 Waters-Pierce Oil Co. v. Texas, (1909) 212 U. S. 86, 29 S. C. R.

220, 53 L. Ed. 417. This was an action partly in the nature of a pro

ceeding in quo warranto to forfeit the charters of the company, and

partly a criminal proceeding to assess penalties for violations of the anti

trust law.

17Sears, Roebuck & Co. v. Fed. Trade Com., (1919) 258 Fed. 307, 169

C. C. A. 323. In Miller v. Strahl, (1915) 239 U. S. 426, 36 S. C. R. 147,

60 L. Ed. 364, the court in considering a statute that required hotel-

keepers to give notice to guests in case of fire, said': "And what better

test could be devised than the doing of 'all in one's power' as determined

by the circumstances?" In Omaechevarria v. Idaho, (1918) 246 U. S. 343,

38 S. C. R. 323, 62 L. Ed. 763, the court, per Brandeis, J., in answering an

objection that the statute did not determine what length of time is neces-

sar" to constitute a prior occupation a "usual" one, said : "This statute

presents no greater uncertainty or difficulty, in application to necessarily

varying facts, than has been repeatedly sanctioned by this court."
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—should not be sustained as a valid test of criminality. It would

be clearly impossible for Congress to enact a fixed scale of prices ;

such a statute would be ridiculously lengthy, arbitrary, and unfair.'

There must be some flexible criteria declared, whose enforcement

can safely be left to a jury, which will find the facts, and can ap

ply to them the general principles of interpretation of the law given

them by the presiding judge. The only workable criterion has

been that of reasonableness. There is no doubt that reasonableness

is a concept "of common use and of well known meaning,"18

sufficiently well defined and appreciable by the ordinary man to

be applied pragmatically to familiar business transactions.19 It

must be admitted that the Lever Act casts a greater responsibility

on the individual than almost any other criminal statute ; but the

burden is not unduly heavy in view of the seriousness and com

plexity of the situation with which the act deals. Each citizen

must place himself in the situation of and adopt the viewpoint of

the prospective juryman who will try his case. "If in doubt, he

should keep on the safe side. If for greater gain he takes the

risk of violating the statute, he cannot complain if the jury de

nounces his act as unlawful."21 The matter is strictly analogous

to the rule of negligence in the ordinary manslaughter statute ;

for the test of negligence is the absence of "ordinary or reason

able care." "Reasonable charge" is an expression strictly com

parable to that of "reasonable care." Any intelligent merchant

by a computation of the determinative elements that go to make

up the prices of the commodity he sells, namely, cost, overhead,

normal profit, etc., can determine beforehand with a sufficient

degree of accuracy to protect himself from conviction by any

jury what a reasonable charge of such goods really should be.22

There may be great diversity of opinion in the first jury cases as

"United States v. Rosenblum. (1920) 264 Fed. 578. 582.

i0 The Germanic, (1905) 196 U. S. 589. 25 S. C. R. 317, 49 L. Ed.- 610.

20 United States v. Rosenblum, (1920) 264 Fed. 578, 582.

21 Nash v. United States. (1913) 229 U. S. 373, 33 S. C. R. 780, 57

L. Ed. 1232, the court per Mr. Justice Holmes said, "the law is full of in

stances where a man's fate depends on his estimating rightly, that is, as

the jury subsequently estimates it. . . . 'The criterion in such cases

is to examine whether common social duty would, under the circum

stances, have suggested a more circumspect conduct.' 1 East P. C. 262."

22 United States v. Oglesby Grocery Co., (1920) 264 Fed. 691, 695.

"The words . . . indicate the usual and established scale of charges

and prices in peace time as the basis, coupled with some flexibility in view

of changing conditions. . . . The dealer knows what was, in time

of peace, usual and customary. Within that limit he is safe. He judges

of the justification for departure from it at his own risk."
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to some of these elements and their determination ; but no greater

variance than has occurred in defining the indispensable terms

of the common law, such as "unsound mind," "unreasonable de

lay," "undue influence," or even "reasonable doubt," "fraud,"

and "negligence." There must always be a first case in the law;

and the trend of decision will easily mark out the true limits

of meaning of this new phrase. Congress has given the words

legal significance ; the definition is as particularized as is reason

ably practicable; there is no necessity that its meaning should be

completely and unalterably ascertained, for most legal terms are

and must be extensible to meet the development of a rapidly

evolving social structure. But it must be admitted that the ques

tion of the validity of such terms in criminal statutes is not en

tirely free from doubt.23 The objection to them is based on a

technical requirement of the positive law—technical in form, yet

protecting one of the most precious liberties of the individual.

But it is conceived that a judicious examination of recent cases,

considerations of public policy, and the increasing recognition of

the sufficiency of such terms as reasonableness, justify the

conclusion that the Lever Act, as amended, does not violate the

sixth amendment to the federal constitution.24 The defendant

can fairly be said to have been apprised of the nature of his

crime, and there seems to be no sufficient ground for declaring

the law unconstitutional for that reason.

23 United States v. Bernstein, (1920) 267 Fed. 295. "Many generic,

broad descriptions of offenses have become definite, and are upheld and

enforced, and it is not in all cases easy to determine when an accused

is informed of the nature and cause of the accusation."

24 In the assent to the majority opinion of the Arizona Employers'

Liability Cases, (1919) 250 U. S. 400, 39 S. C. R. 553, 63 L. Ed. 1058,

Mr. Justice Holmes said, "There are cases in which even the criminal

law requires a man to know all the facts at his peril. Indeed, the cri

terion which is thought to be free from constitutional objection, the

criterion of fault, is the application of an external standard, the conduct

of a prudent man in the known circumstances, that is, in doubtful cases,

the opinion of a jury, which the defendant has to satisfy at his peril and

which he may miss after giving the matter his best thought."
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RECENT CASES

Adoption—Parent and Child—Right of Parent to Control Re

ligious Education of Child.—In habeas corpus proceedings for a child,

it appeared that the child's deceased mother had been of one religious

faith and the father of another. The father had agreed to have the

child reared in the faith of the mother. After the decease of the mother,

the child was adopted by the paternal grandmother. In the adoption

proceedings the trial court made an order that the maternal grandmother

was to have the custody of the child during the school year in order that

it might be brought up in the religion of the deceased mother. Held,

that the trial court had no right to make such a provision. Denton v.

James, (Kan. 1920) 193 Pac. 307.

The question of how far a parent may direct and control the religious

education of a child has arisen, most frequently where it is necessary to

award the custody of minor children. The courts have taken many views

on this troublesome question. In England, trie prevailing view is that

the wishes of the father must be followed, and the court must carry out

these wishes except in extreme cases. In re Scanlan, (1889) L. R. 40

Ch. Div. 200; In re Newberry, (1865) L. R. 1 Eq. 431. And the child

must be reared in the religion of the deceased father even if he ex

pressed no wish in the matter and neglected his professed religion, and

even if the effect of it is to let the presumed wishes of the deceased

father override the express wishes of the living mother. Hawksworth

V. Hawksworth, (1871) L. R. 6 Ch. App. Cas. 639. However, a few

English cases seem to regard the right of the father in this respect as a

trust and not a power, and that the best interests of the child are para

mount. F. v. F. (1902] 1 Ch. Div. 688. And as emphasizing the impor

tance of this trust, the court refused the poet Shelley custody of his

children because he avowed himself an atheist. Shelley v. Westbrooke,

(1821) Jacob 266.

In the United States the constitutional provisions placing all religions

on an equal basis have somewhat lessened the amount of litigation, yet

the question continues to arise whenever it is necessary to award the

custody of minor children. The American courts have taken three views,

(1) that as in England the religion of the father is controlling, In re

Jacquet, (1903) 82 N. Y. S. 986; Hernandez v. Thomas, (1905) 50 Fla.

522, 39 So. 641 ; (2) that religious considerations are not to be given the

slightest weight, Jones v. Bowman, (1904) 13 Wyo. 79, 77 Pac. 439;

(3) that the welfare of the child is the prime consideration, and that

while the religious faith of the parents is entitled to weight, it is not

controlling. In re Waitc, (Iowa, 1920) 180 N. W. 159; Purinton v. Jam-

rock, (1907) 195 Mass. 187, 80 N. E. 802.

A few cases have given consideration to the mother's wishes. A

Canadian court held that after the father was dead and the mother has
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custody of the children, she has the right to dictate the religious teach

ings of the child. Ex Parte Ham, (1883) 27 L. C. Jur. 127. The New

Jersey court allowed the express wish of the deceased mother to prevail

where the deceased father had expressed no choice. In re Turner, (1868)

19 N. J. Eq. 433. But where the mother sought a mandatory injunction

to compel the father to baptize the child in a particular faith pursuant

to an ante-nuptial agreement, relief was refused. Brewer v. Cary, (1910)

148 Mo. App. 193, 127 S. W. 685. The Victoria court as a solution of the

difficulty provided that the child be placed where she could receive the

benefit of both Catholic and Protestant teachings, so she could make

her choice between them. In re Pennington, (1875) 1 Vict. L. R. 97.

While in the instant case, the question of religion might have been

considered in deciding who should be allowed to adopt the child, yet

since under the Kansas statutes an adopted parent is given the same

rights as a natural parent, the correctness of the decision in the instant

case can not be doubted.

Session Laws, Minn. 1917, chap. 222, provides that the court in award

ing the custody of children, it should place them as far as is practicable

with an individual or institution of the same religious faith as the par

ents. However, this statute does not cover a case where the parents

happen to be of different religions.

Attachment—Bond—Release of Surety.—In an action on an open

account, property was attached and a bond given for the release of the

attachment. The defendant was a surety on the bond. The complaint

was amended without the consent of the sureties to an action on claims

assigned after the commencement of the action. Held, the amendment

introduced a new and distinct cause of action and the defendant was

released. Michelin Tire Co. v. Bentcl, (Cal. 1920) 193 Pac. 770.

The general proposition that the contract of a surety is to be strictly

construed and that any material change, made without the surety's con

sent, will release him from liability, is universally admitted. The diver

sity arises over what constitutes a material change. An amendment

which introduces an entirely new cause of action is obviously such a

change. The surety undertakes his obligation with reference to the

cause as it then stands. He does not contemplate liability on a different

cause of action. Cassidy fr McFaddcn v. Saline Co. Bank, (1907) 7 Ind.

Ter. 543, 104 S. W. 829. However, in states where an independent cause

of action cannot be introduced by an amendment, it has been held that

the surety cannot set up that the amendment allowed' constituted a new

cause of action. It will be presumed that the court, in allowing the

amendment, found that it was a proper one and did not introduce a new

cause of action. Jayne's Ex'rs v. Piatt, (1890) 47 Oh. St. 262, 24 N. E.

262; Chap,man v. Stuckey, (1886) 22 111. App. 31 (by statute).

The question of change of parties defendant and plaintiff is more

difficult. Where the change is purely a formal one, authorized by statute,

the surety is not released. Slosson v. Ferguson, (1884) 31 Minn. 448,

18 N. W. 281 (assignee for benefit of creditors for plaintiff) ; Sharpe v.

Morgan & Co., (1893) 144 111. 382, 33 N. E. 22 (administrator for de
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ceased defendant). It has been held that an amendment changing the

parties, being authorized by statute, is an implied condition of the bond,

assented to in advance by the surety. Bedard v. Mahoney, (1910) 30

R. I. 469, 76 Atl. 113, but it has been pointed out that a change in parties

may allow a recovery which could not otherwise have been had, and that

the defendant dismissed may be the very one on whose responsibility

the surety relied in executing the bond. Andre v. Fitchugh, (1869) 18

Mich. 93. The view is also taken that where there is a change of parties,

the judgment rendered is not the one the surety had in view when he

executed the bond. Richards v. Storer, (1873) 114 Mass. 101.

A mere increase in damages has been held to release the surety,

Langley v. Adams, (1855) 40 Me. 125, but the better rule seems to be

that the surety's obligation is measured by the sum demanded in the

original complaint and subsequent increase does not affect his liability

and hence he is not released. Comm. use of Getman v. Baxter, (1912)

235 Pa. St. 179, 84 Atl. 136; Hudson Eng. Co. v. Shew. (1915) 167 Ky.

27, 179 S. W. 1083.

Attachment—Counterclaim for Wrongful Attachment.—In an

action for the purchase price of merchandise, the defendant set up as a

counterclaim the damages sustained by him due to a wrongful attach

ment in the same action, the writ having been vacated. Held, not a

proper subject for counterclaim. It is a tort liability, not "arising out of

the contract or transaction set forth in the complaint" and not "con

nected with the subject of the action." Osborn Co. v. Kennedy, (1921)

185 N. Y. S. 75.

A claim for damages resulting from wrongful attachment is almost

universally considered as one in tort. This eliminates any consideration

of counterclaims based on contract actions existing at the commencement

of the main action. An exception is found in Pennsylvania, where the

action is considered one ex contractu on the bond, but is barred as a

counterclaim because it arises subsequently to the main action. Gunnis,

Barritt & Co. v. Cluff, (1886) 111 Pa. St. 512, 4 Atl. 920.

The second basis for counterclaim, "a cause of action arising out of

the contract or transaction set forth as the foundation of plaintiff's

claim" is also held inapplicable. In the instant case, the contract or

transaction was the sale of merchandise by the plaintiff. The defend

ant's damages did not arise out of this sale, but out of the plaintiff's

attempt to secure payment of his claim through attachment proceedings.

Jones v. Swank, (1893) 54 Minn. 259, 55 N. W. 1126; Kramer v. Electric

Light Co., (1886) 95 N. C. 277. Again an exception is found, the Idaho

court holding squarely that such a claim arose out of the transaction

which formed the basis of plaintiff's action. Willman v. Friedman, (1894)

4 Idaho 209, 38 Pac. 937. This case, however, is evidently based on a

misconception of Waugenheim v. Graham, (1870) 39 Cal. 169, which

is distinguished in Tacoma Mill Co. v. Perry, (1903) 32 Wash. 650, 73

Pac. 801.

It might seem that the claim could be allowed as one "connected with

the subject of the action," but the authorities are decidedly to the con
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trary, holding that it is an entirely independent cause of action, arising

upon facts subsequent to and independent of those on which the plaintiff's

cause of action rests. Schmidt v. Bickenbach, (1882) 29 Minn. 122, 12

N. W. 349; Testier v. Englehart & Co., (1885) 18 Neb. 167, 24 N. W.

734; Coco v. Guyral, (1884) 36 La. Ann. 293 (but allowed against a

non-resident).

It appears impossible to bring such a cause of action within the scope

of the usual counterclaim statutes. Whether special provision should

be made, such as is given by statute in Arkansas, Iowa, Oklahoma and

elsewhere, is a matter that might well be considered by the legislature.

Attorney and Client—Defamation of Court—Disbarment.—In a

political campaign speech, purporting to advocate the election of the state

judiciary by popular election rather than by the legislature as then pro

vided, the respondent said, "Seats on the Supreme Court of this state are

a matter of barter ; in plain words are bought and sold. Who paid the

money, how much was paid, and who got the money at the election of

the last Supreme Court Judge?" Held, the respondent to be disbarred

for a period of two years for unprofessional conduct. In re Troy,

(R.I. 1920) 111 Atl. 723.

The court based its decision upon the recognized principle that con

duct of an attorney showing his unfitness to continue as an officer of the

court is ground for disbarment, 6 C. J. 580; 2 R. C. L. 1089. Such

unfitness is proved by a false and malicious charge against the integrity

of the court of which he is an officer, In re Rockmore, (1908) 127 App.

Div. 499, 111 N. Y. S. 879; Thatcher v. United States, (1914) 212 Fed.

801. Following the authorities just cited the instant court pointed out

that the conduct of the respondent tended "to undermine the influence of

the court as an unbiased arbiter of the people's rights, and to interfere

with the administration of justice," for "if the feeling becomes implanted

in the public mind that positions upon the bench are corruptly obtained

by purchase, the suspicion inevitably follows that the decisions of the

court may also be the subject of purchase." A further basis of the

instant decision is that it is the duty of an attorney to maintain at all

times the respect due to courts of justice and judicial officers, 3 Amer.

& Eng. Enc., 2nd Ed., 306. This obligation is impliedly assumed upon

admission, Bradley v. Fisher, (1871) 13 Wall. (U.S.) 335, 20 L. Ed. 646,

and is declared by statute in many states, Minn. G. S. 1913, sec. 4948.

It is embodied in the first canon of ethics of the American Bar Assoc.,

(1908) 33 A. B. A. Rep. 575. However, it is fundamental that every

citizen has the right to criticize the manner of choosing public officers,

being liable to punishment for an abuse of the right in manner or motive,

12 C. J. 952; 6 R. C. L. 255. The instant decision appears to be out of

line with the great weight of authority that, where the conduct com

plained of is outside the official relations of the attorney to the court

and is not an attempt to influence the decision in pending litigation, the

court should protect itself by its inherent power to punish for contempt,

if the act done constitutes a contempt, and not base disbarment proceed

ings thereon, unless the criticism of the court is couched in such terms



308 MINNESOTA LAW REVIEW

as clearly to indicate the bad character of the offender, 2 R. C. L. 1092;

note 45 A. S. R. 71.

The instant decision is open to the criticism that it was decided by

the very court attacked, whereas in such cases it would seem more politic

for the court to certify its disqualification and allow special justices to

act, as in State Board of Law Examiners v. Hart, (1908) 104 Minn. 88,

116 N. W. 212.

Bailments—Liability of Gratuitous Bailee of Money.—Defendant,

a corporation, maintained a large news store and lunch room, which was

the headquarters for a large number of Finnish workmen. As an accom

modation for its customers the defendant received money for safe

keeping. The customers could, withdraw any amount at any time and

nothing indicated that the specific money was to be returned. The de

fendant mingled the funds so deposited with its own. The manager of

the store embezzled a large amount of the money so left for safe-keeping.

One of the depositors now sues the defendant in conversion. Held, that

the defendant was liable on the ground that the transaction was a bail

ment and the defendant having mixed the bailed money with his own

funds was guilty of conversion. Peltola v. Western Workmen's Pub.

Soc, (Wash. 1920) 193 Pac. 691.

The instant case raises the question whether the transaction was a

bailment, a mutuum, or a loan. In the case of a bailment the specific

thing must be returned and title does not pass, 3 R. C. L. 73. A mutuum,

so-called, was under the civil and Roman law a transaction whereby the

party receiving property was not bound to return the same specific piece

of property, but could return another of the same kind and quality,

3 R. C. L. 74, and title in the res passed. Chase v. Washburn, (1853)

1 Oh. St. 244, 59 Am. Dec. 623. The mutuum theory has had a very

narrow application in the common law, and as to chattels, such a trans

action has been treated as a sale, and in regard to money,, as a loan,

3 R. C. L. 75. The general rule that a mutuum is to be regarded as a

sale has an exception in the case of grain deposited in a warehouse with

the express or implied understanding that the warehouseman may mix

it with other grain and return to the depositor his deposit out of the

common mass. Such a transaction has generally been regarded as a

bailment. St. Anthony, etc., Elcv. Co. v. Dawson, (1911) 20 N. D. 18,

126 N. W. 1013, Ann. Cas. 1912B 1337. Hall v. Pillsbury, (1890) 43

Minn. 33, 44 N. W. 673 (by statute). This rule has been applied to

some extent by analogy to cases of money.

The difficult question in regard to money is to determine whether the

particular transaction is a special deposit, requiring the return of the

specific money and hence a bailment, or a general deposit creating a loan.

The cases are not in harmony. In Shoemaker v. Hinzc, (1881) 53 Wis.

116, 10 N. W. 86, where a customer left money with a storekeeper, the

understanding seemingly was that the storekeeper might either return the

same money or a like amount. The money was stolen without fault of the

storekeeper, yet the storekeeper was held liable on the ground that the

relation of lender and borrower existed. In Caldwell v. Hall, (1882) 60

Miss. 330, 44 Am. Rep. 410, the storekeeper received the money subject
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to call but kept it separate from his own. The money was stolen and

he was held not liable even though other money had been substituted

from time to time in making change. A result contra to that in Shoemaker

v Hinze, supra, was reached in Knapp v. Knapp, (1906) 118 Mo. App.

685, 96 S. W. 295, where a sister received money from her brother to

hold for him and deposited it in the bank in her own name, yet it was

held to be a bailment. The court quoted with approval from Repplier

v. Jacobs, (1892) 149 Pa. St. 167, 24 Atl. 194, that "For all ordinary pur

poses in law, as in the business of life, the same sum of money is the

same money whether it is represented by the identical coin or not." The

tendency of the courts is along the lines of the theory applied to grain

in a warehouse and to regard the transaction as a bailment even though

the specific money is not to be returned.

Bankruptcy—Partnership—Effect of Discharge of Partnership

Upon Individual Members.—Defendant, a member of a firm which had

filed a petition in voluntary bankruptcy and obtained a discharge, was

sued on a firm debt and set up the firm discharge as a defense. Held,

that in a bankruptcy proceedings by a partnership in which the individual

members are not adjudicated bankrupt, they are not entitled to a dis

charge, nor is their individual liability for the firm debts affected by the

discharge of the firm. Moore Dry Goods Co. v. Ford, (Ark. 1920) 225

S. W. 320.

The adoption of the Bankruptcy Act of 1898 embodying the partner

ship entity doctrine has given rise to a very unsatisfactory conflict of

authority. One line of authority, including apparently the instant

case, applies the entity doctrine literally, holding that a part

nership may be adjudicated bankrupt, although the partners

are not so adjudicated, that the property of the unadjudicated

partners cannot be administered by the trustee of the bankrupt

partnership, and that the discharge of the partnership therefore

discharges that entity only from its debts and leaves the partners still

individually liable for the unpaid claims of partnership creditors. Re

Bertenshaw, (1907) 157 Fed. 363, 85 C. C. A. 61, 17 L. R. A. (N.S.) 886,

13 Ann. Cas. 986, 19 A. B. R. 577; Homer v. Hamner, (1918) 249 Fed.

134, 161 C. C. A. 186, L. R. A. 1918E 465. The opponents of the entity

theory concede that the Bankruptcy Act gives it effect in so far as the

partnership may be adjudicated bankrupt without adjudicating the part

ners individually, but refuse to allow the doctrine further application,

asserting that the liability of the firm is so bound up with that of its

individual members, who are liable in solido for firm debts, that the firm

cannot be insolvent unless all its members are insolvent, Vaccaro v.

Security Bank, (1900) 103 Fed. 436, 43 C. C. A. 279, 4 A. B. R. 474; that

an adjudication against the partnership draws into administration, not

only the assets of the firm, but the individual estates of the partners as

well, and finally that it would be incongruous to grant a discharge from

the debts considered as joint but to leave the same persons liable for them

as several. Francis v. McNeal, (1913) 228 U. S. 695, 33 S. C. R. 701,

57 L. Ed. 1029, L. R. A. 1915E 706. Abbott v. Anderson, (1914) 265 111.

285, 106 N. E. 782, L. R. A. 1915F 668, 39 Ann. Cas. 741. See also
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Mechem, Partnership, 2nd Ed. 8. Since in these jurisdictions, the part

nership and individual partners are held to be one and the same, a dis

charge of the partnership automatically discharges the individual part

ners.

The general impression prevails that the Supreme Court of the United

States in Francis v. McNcal, supra, overruled Re Bertenshaw, supra, see

notes L. R. A. 1915F 669 and 39 Ann. Cas. 744, but it is possible that

these decisions are not inconsistent. Just as insolvency is not essential

to adjudication of bankruptcy where an individual petitions voluntarily

or an assignment to creditors is made, so the firm should be allowed

an adjudication in such cases even though individual partners are solvent,

I Loveland, on Bankruptcy, 4th Ed. 534. This distinction is alluded to

in Abbott v. Anderson, (1914) 265 111. 285, 106 N. E. 782, L. R. A. 1915F

668, 39 Ann. Cas. 741, and in In re Samuels, (1914) 215 Fed. 845, 132

C. C. A. 187; when Francis v. McNcal, 186 Fed. 481, 108 C. C. A., 459,

26 A. B. R. 555 was decided in the Circuit Court of Appeals, the court

distinguished expressly between its decision and that of Re Bertenshaw

because in the latter case the act did not involve insolvency. In the

Supreme Court no mention was accorded the careful lines drawn by the

lower court. The decision expressed a preference for Vaccaro v. Se

curity Bank, (1900) 103 Fed. 436, 43 C. C. A. 279, 4 A. B. R. 474, cited

supra, so far as it was inconsistent with Re Bertenshaw, but since the

former case was based upon an act involving insolvency, whereas the

latter involved no such element, the cases are by no means inconsistent.

But see Dickas v. Barnes, (1905) 140 Fed. 849, 72 C. C. A. 261, 5 L.

K. A. (N.S.) 654.

In the instant case whether or not the bankruptcy of the firm included

insolvency as an essential element does not appear, so it is' impossible to

determine whether the case falls within the excepted class

of Re Bertenshaw or is directly contra to Francis v. McNeal, assuming

the distinction above drawn to obtain.

There are no cases in point in Minnesota on this question.

Conflict ok Laws—Recording of Conditional Sale Contracts.—

Plaintiff seeks to replevy an automobile he sold in Tennessee under a

conditional sale contract. Vendee removed the car to Missouri without

plaintiff's knowledge or consent and sold it to defendant, a bona fide

purchaser without notice. The contract was not filed or recorded in

either state. Tennessee did not require filing or recording, but Missouri

did with reference to conditional sale contracts made therein. Held, that

the Tennessee contract is enforceable in Missouri against an innocent

purchaser. Parker-Harris Co. v. Stephens (Mo.App. 1920) 224 S. W.

1036.

The instant case is supported by the great weight of authority holding

that in the absence of the vendor's consent to remove the property out

of the state, the lex loci contractus governs the validity of conditional

sale contracts, and compliance with the registration laws of the forum

is not necessary to protect the vendor. Drew v. Smith, (1871) 59 Me.

393; Note, 64 L. R. A. 833 and 35 L. R. A. (N.S.) 387; 5 R. C. L. 991.

The minority takes the view that to except foreign conditional sale ven
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dors from the requirement of filing and recording is contrary to public

policy, since it extends to them a right denied to citizens of the forum.

Chambers v. Consolidated Garage Co., (Tex. Civ. App. 1919) 210 S. W.

565; Boyer v. Knowlton Co., (1911) 85 Oh. St. 104, 97 N. E. 137, 38 L.

R. A. (N.S.) 224. It is well settled that if the statute provides expressly

or by clear implication for the registration of conditional sale contracts

executed in another state as to chattels later removed to the forum, then

the lex fori controls. Studcbaker Brothers Co. v. Mau, (1905) 14 Wyo.

68, 82 Pac. 2; Pulaski Mule Co. v. Haley & Kooncc, (1914) 187 Ala. 533,

65 So. 783 ; Wharton, Conflict of Laws, sec. 355b. The Minnesota statute,

G. S. Minn. 1913, sec. 6981, declares every conditional sale contract void

against the creditors of the vendee and subsequent purchasers and mort

gagees in good faith unless filed, but makes no reference to such con

tracts executed outside the state. However, where the parties to the

conditional sale contract contemplate the delivery of the property to an

other state, the vendor impliedly submits it to the control thereof. Cor-

bett v. Riddle, (1913) 209 Fed 811, 126 C. C. A. 535; Bradley & Co. v.

Kingman Implement Co., (1907) 79 Neb. 144, 112 N. W. 346; contra,

Cleveland Machine Works v. Lang, (1892) 67 N. H. 348, 31 Atl. 20,

68 A. S. R. 675. Also the vendor's subsequent consent to the removal

necessitates his compliance with the recording statutes of the forum.

National Cash Register Co. v. Paulson, (1905) 16 Okla. 204, 83 Pac. 793.

Contracts—Damages—Lost Profits as an Item of Damage for

Failure to Loan Money.—The plaintiff and defendant entered into a

contract whereby the defendant was to advance the money necessary to

finance a real estate transaction and the parties were to share equally in

the profits. The defendant refused to advance the money. Plaintiff sued

and claimed as damages one-half of the anticipated profits. Held, that

the anticipated profits were a proper element of damage. Newby ct al.

v. Atlantic Coast Line Realty Co., (N.C. 1920) 103 Sk E. 909.

Generally, the only damages recoverable for a breach of contract to

loan money is the difference between the contract rate of interest and the

interest rates in the open market. Hedden v. Schneblin, (1907) 126 Mo.

App. 478, 104 S. W. 887. Ordinarily, anticipated profits from the use of

money are too speculative to constitute an item in the assessment of

damages. Greene w. Goddard, (1845) 9 Met. (Mass.) 212, 232. And the

instant case is one of the very few in which such a recovery has been

allowed. But, where the obligation to pay money is special, and has

reference to other objects than the mere discharge of a debt, special dam

ages may be recovered. Recovery then may be for consequential dam

ages, including anticipated profits. To entitle himself to recover antici

pated profits, however, the litigant must successfully cope with great

difficulties of proof. He must show that the lost profits were not specu

lative, uncertain, or contingent. Levinski v. Middlesex Banking Co.,

(1899) 92 Fed. 449, 456, 34 C. C. A. 452; Farabcc-Treadxvcll Co. v. Union

6- Planters Bank, (1916) 135 Tenn. 208, 186 S. W. 92, L. R. A. 1916F 501.

Also the litigant must show that he did all in his power to mitigate the

damages by seeking to secure a loan elsewhere, and that he failed to se

cure one. Hedden v. Schneblin, (1907) 126 Mo. App. 478, 104 S. W. 887.
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Obviously, where the loan is repayable on demand, he can recover nominal

damages only. Kelly v. Fahrncy, (1899) 97 Fed. 176, 38 C. C. A. 103. The

plaintiff must further show that the lost profits claimed as damages were

within the contemplation of the contracting parties. Tabor Lumber Co. v.

O'Neal, (1908) 160 Fed. 596, 87 C. C. A. 498. And he must likewise make

it appear that the lost profits sued for were lost as the direct and natural

result of the breach of contract. Hedden v. Schneblin, (1907) 126 Mo.

App. 478, 104 S. W. 887. Failure of proof relative to any one of the

above detailed requisites defeats recovery for anticipated profits. While

there seems to be little diversity as to the general rules, there is a wide

diversity as to when the required prerequisites are complied with.

Corporations—Validity of Agreement or By-Law Giving Corpora

tion Option to Buy Its Stock.—Plaintiff corporation was organized by

five stockholders who mutually agreed not to sell their stock without

giving the corporation a sixty-day option to purchase the same. The

agreement was incorporated into the by-laws and unanimously adopted

by the stockholders and directors. Two of the stockholders in violation

of the by-law sold their stock to a rival concern who bought with knowl

edge of these facts. In an action to cancel the sale and transfer of the

stock and to enforce the plaintiff's right to repurchase, Held, that the

by-law was valid and enforceable. Model Clothing House v. Dickinson,

(Minn. 1920) 178 N. W. 957.

The Minnesota court in this case applied what is apparently a minority

rule. Shares of stock are generally regarded as personal property, and

therefore transferable like any other property 'without interference by the

corporation. 1 Fletcher, Corporations, sec. 513. For this reason the

courts are divided on the validity of a by-law restricting the transfer

ability of it. The apparent majority of courts hold that a by-law which

compels a stockholder to offer his stock to a corporation before selling

it violates the rule against an unreasonable restraint of the power of

alienation of property. Bloedc Co. v. Bloede, (1896) 84 Md. 129, 34 Atl.

1127, 33 L. R. A. 107; the rule is the same whether considered as a con

tract or a by-law, Steele v. Farmers' & Merchants' Muti Tel. Ass'n,

(1915) 95 Kan. 580, 148 Pac. 661. The fact that the stockholder in the

organization of the corporation entered into a contract assenting to such

a by-law and afterwards voted for it does not give it any force. In re

Klaus, (1886) 67 Wis. 401, 29 N. W. 582. And a purchaser of such stock

can compel a transfer on the corporation books although his transferor

agreed to the by-law. Ireland v. Globe, etc., Co., (1898)21 R. I. 9, 41 Atl.

258. Restrictions on the re-sale of stock are sometimes condemned as an

attempt on the part of the directors to perpetuate their control. Morris

v. Hussong Machine Co., (1913) 81 N. J. Eq. 256, 86 Atl. 1026. Espe

cially where the transfer is prohibited without the consent of the board

of directors. Miller v. Farmers' Milling, etc., Co. (1907) 78 Neb. 441,

110 N. W. 995. Many courts, however, with which the instant case in

accord, hold that a by-law which gives the corporation an option on the

stock before re-sale is perfectly valid and consonant with sound business

judgment. Barrett v. King, (1902) 181 Mass. 476, 63 N. E. 934; Moses

v. Soule, (1909) 118 N. Y. S. 410. And, although invalid as a by-law,
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several courts have sustained the arrangement as a valid contract between

the stockholders and their transferees. New England Trust Co. v. Ab

bott, (1894) 162 Mass. 148, 38 N. E. 432, 27 L. R. A 271.

There is a distinction in legal effect between by-laws which absolutely

restrict the parties to whom the sale or transfer may be made and those

consisting of conditions on transfer. If the by-law merely provides for

malities to be followed in transferring stock it is usually valid. Such

by-laws are those providing that the stock transfer shall be entered upon

the corporation books. Farmers', etc.. Bank v. IVasson, (1878) 48 la.

336, 30 Am. Rep. 398; or, that in case of transfer the certificate of stock

be returned to the corporation. Dane v. Young, (1872) 61 Me. 160.

From the viewpoint of sound business ethics the instant case seems

supportable since the vendee was not an innocent purchaser and was

apparently attempting to obtain knowledge of a rival's business secrets.

Corporations—Stockholders' Liability to Creditors After For

feiture of Shares for Delinquent Assessments.—Plaintiff, a judgment

creditor, sued the stockholders of the judgment debtor corporation for

the balance of their unpaid stock subscriptions. The stockholders' shares

had been previously forfeited for non-payment of assessments by the

debtor corporation while insolvent. Both directors and stockholders were

ignorant of the corporation's insolvency at that time. Held, that the for

feiture of the stock relieved the shareholders of any liability to the

corporation's creditors. American Well & Prospecting Co. v. Blakemore,

(Cal. 1920) 193 Pac. 779.

It is a well settled rule that unpaid subscriptions to capital stock

constitute a trust fund to pay creditors in case of the corporation's in

solvency, and a corporation cannot release a subscriber from liability to

the prejudice of the corporation's creditors. Sanger v. Upton, (1875)

91 U. S. 56, 23 L. Ed. 220; Farnsworth v. Robbins, (1887) 36 Minn. 369,

31 N. W. 349; Tiger v. Rogers Cotton Cleaner, etc., Co., (1910) 96 Ark.

1, 130 S. W. 585. For the protection of the corporation, however, it is

usually given power to forfeit shares of stock for non-payment of stock

subscription balances. 2 Morawetz, Priv. Corp., sec. 857. Such power is

not a common law remedy, and can be resorted to only when such power

is conferred by statute, act of incorporation, or consent of the stock

holders. Minnehaha Driving Park Ass'n v. Lcgg, (1892) 50 Minn. 333,

52 N. W. 898; Budd v. Multnomah Street Ry. Co., (1887) 15 Ore. 413,

15 Pac. 659. Accordingly, the unauthorized forfeiture of a stockholder's

shares does not destroy the latter's liability to creditors. Tiger v.

Rogers Cotton Cleaner, etc., Co., (1910) 96 Ark. 1, 130 S. W. 585;

Dixon v. Firemen's Ins. Co., (1845) 11 Rob. (La.) 252. The power to

forfeit is not conferred for purpose of discharging stock subscribers

from liability to creditors in case of insolvency. 2 Morawetz, Priv. Corp.

sec. 857. And a stockholder cannot abandon his stock and thus escape

liability to creditors of the corporation. Burt v. Real Estate Exchange,

(1896) 175 Pa. St. 619, 34 Atl. 923, 52 A. S. R. 858; Hightower v. Thorn

ton, (1850) 8 Ga. 486, 52 Am. Dec. 412. Nor can he escape such liability

by collusion with a director to effectuate a forfeiture of his stock. Mills

v. Stewart, (1862) 62 Barb. (N.Y.) 444, affirmed 41 N. Y. 384. If, how
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ever, an authorized forfeiture of stock for non-payment of calls is made

in good faith, the stockholder is released from further liability to future

corporate creditors. Crissey v. Cook, (1903) 67 Kan. 20, 72 Pac. 541 ;

such release covers calls made before forfeiture. Rutland, etc., R. Co.

v. Thrall, (1863) 35 Vt. 536; Macauly v. Robinson, (1866) 18 La. Ann.

619. It has been held, also, that a forfeiture releases a stock subscriber

from liability on a note given for a previous unpaid stock assessment.

Ashton v. Burbank. (1873) 2 Dill. (U.S.C.C.) 435. There is some

authority for holding a stock subscriber liable for calls due at time of

forfeiture. Carson v. Arctic Mining Co., (1858) 5 Mich. 288. On ac

count of the strong temptation on the part of directors of insolvent cor

porations to forfeit their stock subscriptions and thus escape additional

liability to creditors of the corporation, the application of the doctrine

of the instant case calls for the utmost scrutiny of the courts. Morawetz

expressly disapproves of the doctrine. 2 Morawetz, Priv. Corps., 2nd

Ed., sec. 857. And Thompson refers to the rule applied in the instant

case as "favorable to the schemes of rascals" and "destructive of the

rights of honest creditors." 7 Thompson, Corporations, sec. 8680.

Costs and Disbursements—Printing Unnecessary Record for Ap

peal.—The settled record in this case contained 44 pages, 15 pages of

which were unnecessary. Held, that where the successful party on appeal

has inserted unnecessary matter into the record, he is not entitled to

tax disbursements for printing the record or any part thereof. Wyman

v. Atlantic Coast Line Ry Co.. (S.C.1920) 104 S. E. 542.

The usual method of dealing with this situation is to disallow the

cost of printing the unnecessary matter, and the necessity of so doing is

strikingly illustrated in the following cases: Henry v. Meighen, (1891)

46 Minn. 548, 49 N. W. 323, 646 (100 pages allowed out of 258) ; Charles

v. Witt, (1913) 88 Kan. 484, 129 Pac. 140 (15 pages out of 550) ; Young

z. State, (1900) 36 Ore. 417, 59 Pac. 812 (311 pages where 4 or 5 would

have been sufficient). In some instances courts have refused to allow

the cost of printing any part of the record. Chicago & Alton Ry. Co. v.

Hell, (1904) 209 111. 25, 70 N. E. 754; Young v. State, 36 Ore. 417, 59

Pac. 812. While this latter method would seem rather drastic yet it

would have a very salutary effect in keeping the record free from unnec

essary matter and in avoiding excessive costs of litigation.

Extraordinary Legal Remedies—Writ of Prohibition—Use to

Prevent Court from Taking Jurisdiction of a Fictitious Counter

claim.—The plaintiff sued the defendant in justice court for a telephone

bill, the defendant interposed a counterclaim which the justice allowed

to be filed over the plaintiff's objection that it was fictitious and made

solely to enable the defendant to demand a trial by jury and to procure

an appeal. The plaintiff applied for a writ of prohibition to prohibit

the justice from taking jurisdiction of the counterclaim. Held, the writ

lies and the complaining party may resort thereto before trial and with

out exhausting other means of relief. People's United Telephone System

v. Fcltner, (W.Va. 1920) 104 S. E. 406.
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This use of the writ of prohibition seems hard to justify on either

principle or authority. The general rule is that "to warrant a court in

granting the extraordinary remedy of prohibition it must clearly appear

that the inferior court or tribunal to which it is directed is proceeding

in some matter over which it possesses no jurisdiction, or is exceeding

its legitimate powers in a matter over which it has jurisdiction." State

v. Crosby, (1904) 92 Minn. 176, 99 N. W. 636. A court is not deemed

to exceed its legitimate powers when it commits mere irregularities in

the exercise of jurisdiction. State v. Crosby, (1904) 92 Minn. 176, 99

N. W. 636; or errors of law and fact. State v. Clifford, (1914) 78 Wash.

555, 139 Pac. 650. Such errors are reviewable by writ. or error or appeal.

Chesapeake & O. Ry. Co. v. Rogers, (1915) 75 W. Va. 556, 84 S. E. 248.

At most the allowance of the counterclaim by the justice was an abuse

of discretion, remediable by appeal if the judgment went against the

plaintiff, and harmless error if the fictitiousness of the set-off appeared

on its face or if there was a lack of evidence to support it at trial. Espe

cially in view of the rule previously adopted in West Virginia that a

defendant by filing a fictitious counterclaim may not increase the amount

in controversy so as to permit an appeal. McDonald Colliery Co. v.

Crotty, (1911) 69 W. Va. 407, 71 S. E. 568; Rose v. O'Brien, (1915) 77

W. Va. 316, 87 S. E. 378. The simplicity and effectiveness of the

procedure outlined by these two cases, both of which were cited in the

instant case, makes the latter all the more difficult to support as a de

parture from the traditional policy of the courts not to issue writs of

prohibition on slight occasions but only in emergencies to prevent great

impending injury and where there is no other adequate remedy at law

or equity. State v. Gleason, (Ind. 1918) 119 N. E. 9; People v. Wyatt,

(1906) 166 N. Y. 383, 79 N. E. 330, 10 L. R. A. (N.S.) 159, 9 Ann.

Cas. 972.

A use of the writ of prohibition similar to that of the instant case

was attempted in State v. Municipal Court, (1879) 26 Minn. 162, where

the defendant when sued in municipal court filed what he claimed to be

an equitable defense, hence ousting the court of jurisdiction. The

municipal court proceeded with the case, and the defendant's applica

tion for a writ of prohibition was denied, the court holding that the

proper remedy was by appeal. Similarly in the case of Board of Mis

sion v. Maughen, (1909) 35 Utah 516, 101 Pac. 581, the court refused

to issue the writ, in a garnishment proceeding which the petitioner

alleged was being prosecuted solely to harass him and to obtain evidence

to be used against petitioner in another action between the parties, the

court laying down the correct rule that the consideration controlling the

issuance of a writ of prohibition is whether the inferior court had juris

diction or not.

Fraud and Deceit—Brokers—Representation of Vendor's Minimum

Price.—Plaintiff was induced to purchase certain land at a price consid

erably in excess of what the owner actually wanted for it by the defend

ant, a land broker, who represented that the price paid was the lowest

price the owner would take and who by colluding with others prevented
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the plaintiff from meeting the real owner. Plaintiff now sues for the

difference between the price paid and the price actually wanted by the

vendor. Held, a representation that the price stated to a prospective

purchaser is the lowest price at which the owner will sell is a representa

tion of fact, and not a matter of opinion, and if known to be false is

actionable. Booker v. Pelkey, (Wis. 1920) 180 N. W. 132.

The essential elements of an action for deceit are, that there must be

a misrepresentation of a material fact, which is untrue and known to be

untrue, that it is made with intent to deceive the other party and that

the other party acted on it to his damage. 12 R. C. L. 240. An action

cannot be predicated upon a mere expression of opinion which is under

stood to be only such or could not reasonably be understood to be any

thing else. 12 R. C. L. 245. Thus, whether a purchaser of property can

recover from the broker through whom he bought, for over-stating the

lowest price at which it could be purchased is a question upon which

\\ is difficult if not impossible to lay down any fixed rules which would

be applicable to all cases. Perhaps a majority hold that a mere naked

assertion by the broker that a certain price is the lowest price at which

the owner would sell is not actionable, even though untrue and known

to be so by him, where there is no other artifice and the purchaser has

an ample opportunity to ascertain the facts for himself. Ripy v. Cronan,

(1909) 131 Ky. 631, 115 S. W". 791, 21 L. R. A. (N.S.) 305. McLennan v.

Investment Exchange Co., (1913) 170 Mo. App. 389, 156 S. W. 730;

Merryman v. David, (1856) 31 111. 404; Boslcy v. Monahan, (1907) 137

la. 650, 112 N. W. 1102. However, the Michigan and Wisconsin courts

seem to hold that such an assertion is a representation of fact, and

actionable even though the purchaser had an opportunity of making

inquiry of the owner. Estes v. Crosby, (Wis. 1920) 175 N. W. 933, 8

A. L. R. 1377; Norris v. City Lodge, (1918) 203 Mich. 90, 168 N. W.

935. Where the purchaser is unacquainted with land values and the sale

is made entirely upon the representations made, a false assertion as to

the lowest price is actionable. Hokanson v. Oatman, (1911) 165 Mich.

512, 131 N. W. Ill, 35 L. R. A. (N.S.) 423; Hack v. Crain, (Mo. 1915)

177 S. W. 587. Again, where as in the instant case artifice or fraud is

employed to prevent inquiry or the obtaining of information, the broker

is liable. Kicc v. Porter, (1889) 21 Ky. Law Rep. 871, 53 S. W. 285.

The instant case seems to be in accord with the general trend of the

cases where some artifice or fraud is practiced in addition to a statement

as to the lowest price, and illustrates a clear tendency to get away from

the strict rule of caveat emptor, and to make actionable what would

ordinarily only be regarded as "trade talk." See also 3 Minnesota Law

Review 128.

Insurance—Interest of Beneficiary in Fraternal Benefit Certifi

cate—When Vested.—Defendant association offered statements of the

deceased made after the issuance of the policy, as evidence that the plain

tiff, beneficiary under a fraternal benefit insurance certificate of the asso

ciation was not the wife of the deceased. In his application he had

named her as his wife and had warranted his statements; if she was

not his wife she could not take under the by-laws of the association.
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No change in beneficiary had been made although allowed. Held, that

on the death of the member the interest of the beneficiary became vested

and could not be defeated by statement of the insured made subsequent

to the issuance of the policy. Brotherhood of Railroad Trainmen v.

Meredith, (Ark. 1920) 225 S. W. 337.

Under old line insurance policies, even where the insured retains the

right to change the beneficiary, the majority of the courts hold that the

beneficiary is possessed of a vested right from the time of the issuance

of the policy, absolute in the event that the beneficiary is not changed,

and preventing the admission of the statements of the insured made after

the issuance of the policy which might defeat the beneficiary's right to

take. Grangers Life Ins. Co. v. Brown, (1879) 57 Miss. 308, 34 Am. Rep.

446; Washington Life Ins. Co. v. Haney, (1873) 10 Kan. 525; Life Ins.

Co. v. Hairston, (1908) 108 Va. 832, 62 S. E. 1057, 128 A. S. R. 989. In

the case of mutual fraternal benefit certificates, however, the majority

rule has been the other way. Although there are cases to which number

the instant case must be added, that hold the interest of the beneficiary

vested here also, the more general view has been that the beneficiary

has a mere expectancy, and the statements of the insured are admitted

as declarations against interest, he being the real party in interest.

Knights of Maccabees v. Shields, (1913) 156 Ky. 270, 160 S. W. 1043;

see 4 Minnesota Law Review 359.

The peculiarity of the instant case is not in the result reached, although

it be in accord with the minority rule, but in the reasoning by which the

court reaches this result. The statement is, "where no change in the

beneficiary is made, and the insured dies, the interest of the beneficiary

becomes vested, and cannot thereafter be defeated by proof of statements

of the insured." It is submitted that this reasoning would always exclude

such proof. As a rule, suits on life insurance policies are not brought

until the death of the insured, at which time according to this case the

interest vests in the beneficiary, preventing the introduction of the evi

dence. A similar line of reasoning seems to have been followed in

Littleton v. Sain, (1912) 126 Tenn. 461, 150 S. W. 423, 41 L. R. A. (N.S.)

1118, but the question there involved was as to the nature of the wife's

property interest. In respect to the holding as to the time of vesting

these cases appear unique.

Judgment—Collusive Divorce—Attack by Colluding Party.—The

plaintiff colluding with his wife, since deceased, obtained a decree of

divorce. He now petitions to have the decree vacated in order that he

might take as heir of his former wife. Held, that the plaintiff having

been a colluding party cannot attack the decree. Todd v. Rhodes, (Kan.

1920) 193 Pac. 894.

There is a great diversity of reasoning and decision on the question

raised by the instant case. There seem to be three general rules applied.

The first is that the court seemingly regards the parties as being in pari

delicto, and therefore have no standing in court to demand relief from

their own fraud. Erdman v. Erdman, (1914) 43 Okl. 172, 141 Pac. 965.

The second looks to the fact that a fraud has been perpetrated on the

court and whenever the court is informed of the fact, irrespective of the
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source, the court will vacate the decree, subject however to the statutory

limitations on its power to do so. Winder v. Winder, (1910) 86 Neb.

495, 125 N. W. 1095.

Neither of the two above rules would seem to be entirely satisfactory.

Obviously, under the rule founded on the fact that the parties are in pari

delicto, relief is denied irrespective of any equities which may exist in

favor of the petitioner. The shortcomings of the rule founded on the

fact that a fraud has been committed on the court and hence the decree

will be vacated irrespective of the motives of the petitioner were pointed

out in the case of Hubbard v. Hubbard, (1893) 19 Colo. 13, 34 Pac. 170,

where the plaintiff colluded to get a divorce upon the promise of her hus

band to pay her a large sum of money after the divorce, which sum the

husband did not pay and the plaintiff petitioned to set the decree aside.

The court refused relief stating that the only effect of setting aside the

divorce would be to allow the plaintiff to bargain again for a divorce,

this time on a cash in hand basis.

The third rule and the most satisfactory rule is founded on public

policy, and looks to the intervening rights of innocent third parties, the

motive of the petitioner, as in the instant case, and at all the surrounding

and attending circumstances and renders a decision accordingly. Hen

derson v. Henderson, (1916) 32 N. D. 520, 156 N. W„ 245; Karren v.

Karren, (1902) 25 Utah 87. 69 Pac. 465, 60 L. R. A. 294; Graham v.

Graham, (1909) 54 Wash. 70, 102 Pac. 891, L. R. A. 1917B 405.

The supreme court of Minnesota does not seem to be definitely com

mitted to any one of the above rules. In True v. True, (1861) 6 Minn.

458, (315) seemingly the only case in point, the court while strongly

upholding its power to vacate collusive divorce decrees, indicates clearly

that it would not have done so in that case but for a palpable error in

procedure. Subsequent dicta seem to indicate an inclination to follow

the rule founded on public policy. See Olmstead v. Olmstead, (1889) 41

Minn. 297, 43 N. W. 67; Brockman t\ Brockman, (1916) 133 Minn. 148,

157 N. W. 1086. See also G. S. Minn. 1913 sec. 7910.

JUKY—CONSTITUTIONAL. LaW—SUFFRAGE AMENDMENT AS QUALIFYINGWomen for Jury Duty.—Defendant was convicted of larceny by a jury

composed of eleven men and one woman. His challenge to the woman juror

being denied, he brings error on the ground that the Michigan constitution

guarantees the accused a "trial by an impartial jury ... of twelve

men." Held, that the suffrage amendment to the Michigan constitution

on being construed together with the foregoing constitutional provision,

in view of the statute making every qualified voter eligible for jury

service, entitles women to serve as jurors; and that the word "men"

is to be construed in its generic sense as including both men and women.

People v. Barllz, (Mich. 1920) 180 N. W. 423.

The instant case is among the first to raise the important constitutional

question as to the effect of the suffrage amendments, state and federal,

on jury duty. The classic definition of a trial by jury is a tribunal

oi "twelve good men and true," 3 Black. Comm. 349, 379. "The female,

however, is excluded." 3 Black. Comm. 362. Since by the federal con

stitution and the constitution of most states the term "trial by jury" is
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not denned, the courts generally hold the phrase means trial by jury

according to the course of the common law. 16 R. C. L. 200; Lommen

v. Minneapolis Gas Light Co., (1896) 65 Minn. 196, 209, 68 N. W. 53,

33 L. R. Ax 453, 60 A. S. R. 450. It is frequently said that the essential

elements of a trial by jury at common law are number, impartiality, and

unanimity. 16 R. C. L. 181. Until the suffrage amendments, the conflict

has usually centered around the number of jurors, and it is held by the

great weight of authority that the number meant by the several con

stitutions is the number "twelve" of the common law. 16 R. C. L. 221 ;

State v. Everett, (1869) 14 Minn. 439 (330) ; see also State v. Sackctt,

(1888) 39 Minn. 69, 38 N. W. 773. - Now arises the question whether the

sex of the jurors as fixed by the common law still governs despite the

suffrage amendments. The problem presented is really narrowed down to

the question whether jury service is an incident of suffrage in those states

where the jurors are selected from the body of voters. See 16 R.

C. L. 224, 227; G. S. Minn. 1913 sees. 9098, 9099, 79m, 7962, Minn.

Laws 1919, Extra Session, Chap. 58. If it is an incident of suffrage

as held by the instant case, (see also Neal v. Delaware, (1880) 103

U. S. 370, 389) then no further constitutional amendment or statutory

enactment is necessary to qualify women to serve on juries. That

mere suffrage, however, entitles women to serve on juries has been

emphatically denied. In re Grilli, (N.Y. 1920) 179 N. Y. S. 795; Har-

land v. Territory, (1887) 3 Wash. Terr. 131, 13 Pac. 453, reversing

Rosencrants'v. Territory, (1884) 2 Wash. Terr. 267, 5 Pac. 305; see

also McKinney v. State, (1892) 3 Wyo. 719, 30 Pac. 293, 16 L. R. A.

710. The California supreme court has held a statute permitting women

to serve on juries constitutional, not because the suffrage amendment

is sufficient to that effect, but because the matter of sex is a qualifica

tion of jurors, with which the legislature has been always competent

to deal. In re Eben Mana, (1918) 178 Cal. 213, 172 Pac. 986, L. R.

A. 1918E 771. The four preceding cases concede that it is within

the power of the state legislatures to include or exclude women as

jurors by statute. Several of these cases rely on, and receive con

siderable persuasive support from the Negro cases where the Supreme

Court of the United States, after holding that a state cannot exclude

Negroes from a jury on account of color, remarked that a state "may

confine the selection to males, to freeholders," etc. Strauier v. West

Va., (1879) 100 U. S. 303, 310, 25 L. Ed. 664; Ncal v. Delaware, (1880)

103 U. S. 370, 386, 389, 26 L. Ed. 567.

It is apparent that there are two serious obstacles in the way of

any court that desires to hold that the suffrage amendments in and

of themselves qualify women for jury duty: (1) the common-law con

cept of a jury which the original constitution-makers must have had

in mind ; this argument, however, received little consideration from

the California and Michigan courts ; (2) the almost universal view of

the courts that it is within the power of the legislatures to deal with

the question, but that in the absence of an express statute authorizing

women to serve on juries, the courts will not permit them to serve.

The Michigan court in the instant case leaps over both obstacles, be

cause without the aid of a statute expressly allowing "jury women,"
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the court breaks away from the common-law theory of a jury, the

common-law practice, and the express language of the Michigan con

stitution providing for a jury of "twelve men." The holding that

the word "men" is to be construed in its generic sense is at least

questionable, in view of the common-law concept and the long-con

tinued practical construction of the constitutional provision. See

Minor v. Happersett, (1874) 21 Wall (U.S.) 162, 178. 22 L. Ed. 627;

People v. Dayton, (1874) 55 N. Y. 627.

Life Estates—Power of Disposal by Implication—Effect.—A de-

\ised land to B for life coupled with a provision that the "same or such

-*s shall remain" should go to other parties. The devisee brought a

bill for partition and sale which was opposed on the ground that the

devisee took only a life estate and could not dispose of the remainder.

Held, such a devise by implication gives the life tenant unlimited power

of disposal; partition and sale may be had and the proceeds retained

by the life tenant. Weaver v. Patterson, (N. J. Eq. 1920) 111 Atl.

506.

Primarily the question here is one of construction, depending on

the intention of the testator as gathered from the whole will. 40 Cyc.

1393; Schouler, Law of Wills, sec. 468. But where a life estate is given

together with a power of disposal, either expressed or implied and

nothing further appears governing the primary construction to be given

to this, the courts differ sharply as to the effect of such devise. The

minority hold that such power applies only to the life estate, and the

devisee may only make such disposition as is in the power of a life

tenant. Brant V. Virginia Coal and Iron Co., (1876) 93 U. S. 326,

23 L. Ed. 927; Sheffield v. Grieg, (1916) 105 S. C. 219, 89 S. E. 664.

But the majority of the courts give full effect to the power of disposal

and allow the life tenant to dispose of the entire estate, even though

the rights of the persons following the life tenant may be cut off.

Of course, to enable the court to reach this result, the power of disposal

must be complete and not limited on contingent events. Woodbridge v.

Jones, (1903) 183 Mass. 549, 67 N. E. 878; Brandau v. McCurley, (1914)

124 Md. 243, 92 Atl. 540, L. R. A. 1915C 767; Hershey v. Meeker

County Bank, (1898) 71 Minn. 255, 73 N. W. 967. See also 15 Mich.

L. Rev. 326; note 2 A. L. R. 1243, 1298. Conversely, if it appears that

the testator had some particular purpose in mind in giving the power

of disposal, the remainder may then be only disposed of to satisfy that

purpose. In re Oertle, (1885) 34 Minn. 173, 24 N. W. 924, 57 Am.

Rep. 48. Some few cases hold that a life estate given with a complete

power of disposal gives the taker a fee simple estate. Taylor v.

Johnson, (1912) 114 Va. 329, 76 S. E. 325. Such a decision seems to

be the result of not distinguishing between an estate and a power.

G. S. Minn. sec. 6735 provides that where a life estate is given, cou

pled with an absolute power of disposition, such estate is changed into a

fee as to purchasers and creditors, but is subject to the future estate

if the power is not exercised. However the process of construction
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considered above must still be resorted to in order to determine whether

or not there is given a complete power of disposition of the fee.

Master and Servant—Family Automobile.—Defendant, the head

of a family, owned an automobile which he kept and maintained for

the use and pleasure of his family. The plaintiff was a third party

who was injured through the negligent driving of the automobile by

the defendant's nineteen year old daughter who was using it for her

own pleasure and convenience at the time of the injury. Held, that

the defendant was not liable. Spence v. Fisher, (Cal. 1920) 193 Pac.

'255.

The doctrine of the family automobile is one upon which the courts

are rapidly lining up on one side or the other. The California court

in the instant case after a very full and elaborate discussion of the

authorities rejects the doctrine as being a unique, unwarranted and un

sound extension of the principles of agency. The doctrine of the

family automobile is that where the head of the family provides and

maintains an automobile for the use and pleasure of the family, he

is liable to third parties for the damages caused to them by the negli

gent management and operation of the automobile by any member of

the family when so used for pleasure and convenience. The doctrine

is applied as an extension of the rule of respondeat superior; that the

car having been purchased and maintained for the pleasure and con

venience of the family by the head of the family, he makes such plea

sure and convenience his own business, so that any member of the

family so using it for such purposes is carrying on the business of

the head of the family.

The Minnesota court was among the first to adopt the family

automobile doctrine, Kayser v. Van Nest, (1914) 125 Minn. 277, 146

N. W. 1091; 51 L. R. A. (N.S.) 970. Accord Johnson v. Smith,

(1919) 143 Minn. 350, 173 N. W. 675. The doctrine has been adopted

very rapidly and is now probably the majority rule. Birch v. Alber-

crombie, (1913) 74 Wash. 486, 133 Pao. 1020, 50 L. R. A. (N.S.) 59;

Griffin v. Russell, (1915) 144 Ga. 275, 87 S. E. 10, L. R. A. 1916F 216.

However, a respectable number of courts with which the instant case

is in accord have rejected the doctrine. Van Blaricom v. Dodgson,

(1917) 220 N. Y. Ill, 115 N. E. 443, L. R. A. 1917F 363; Hays v. Hogan,

(1917) 273 Mo. 1, 200 S. W. 286, L. R. A. 1918C 715.

While the courts that reject the doctrine of the family automobile

would seem justified in finding it difficult to work out on the principles

of agency, yet, it would seem that the almost universal use of the

automobile has given rise to a situation where the older theories can

afford no relief, for in the case of a family automobile the father has

put the machine in the hands of the members of his family which is

fraught with danger to third parties if negligently operated, and usually

the judgment against the son or daughter is a mere empty form.

Therefore if the present principles of agency do not work substantial

justice, an extension of them to meet present conditions would seem

justifiable.

The family automobile doctrine has been extended by statute in

Michigan. A statute making the owner of the automobile liable for
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the negligent operation of his car when used with his knowledge and

consent, and if driven by a member of his family his consent to be

conclusively presumed, was held constitutional by an evenly divided

court in a recent case. Hawkins v. Ermatinger, (Mich. 1920) 179

N. W. 249.

Master and Servant—Automobile as a Dangerous Instrumen

tality.—While using defendant's automobile on a purely personal mat

ter, defendant's servant negligently ran into the plaintiff and injured

him. Held, that an automobile operated upon the public highways is

a dangerous instrumentality and the owner's liability extends to its use

by anyone with his knowledge or consent. Southern Cotton Oil Co.

v. Anderson, (Fla. 1920) 86 So. 629.

This decision conflicts squarely with the overwhelming weight of

authority to the effect that an automobile is not to be classed with loco

motives, explosives, ferocious animals and other dangerous instrumen

talities, but that the ordinary rules of liability apply, holding the master

liable only for the negligent acts of his servant committed within the

scope of employment. Slater v. Advance Thresher Co., (1905) 97

Minn. 305, 107 N. W. 133, 5 L. R. Al (N.S.) 598; Steffen v. Mc-

Naughton, (1910) 142 Wis. 49, 124 N. W. 1016, 26 L. R. A. (N.S.)

382, 19 Ann. Cas. 1227; Hartley v. Miller, (1911) 165 Mich. 115, 130

N. W. 336, 33 L. R. A. (N.S.) 81; Note U R. A. 1915D 691 and cases

there cited. The Florida court in the instant case is practically alone

in its promulgation of what has been termed a "daring innovation,"

as a legal principle. Moore v. Koddie, (1919) 106 Wash. 548, 180 Pac.

879. Many jurisdictions recognize the dangers attending the operation

of automobiles and require a degree of care commensurate with the

dangers incident. Jones v. Hoge, (1907) 47 Wash. 663, 92 Pac. 433, 14

L. R. A. (N.S.) 216, 125 A. S. R. 915, and an English court has

applied the doctrine drylands v. Fletcher, (1868) L. R. 3 H. L. 330,

to a motor car the gas tank of which caught fire in a garage. Mus-

grove v. Pandelis, [1919] 2 K. B. 43i Only one decision prior to that

of the instant case has applied the doctrine of dangerous instrumen

talities to the liability of a master for the negligent operation of his

automobile by his servant, and this was rendered by a court of inferior

jurisdiction, Ingraham v. Stockamore, (1919) 118 N. Y. S. 399, 63 Misc.

Rep. 114.

The court in the instant case holds that the alarming increase of

automobile accidents places the automobile in the same category as

locomotives. It further points out that the distinction often drawn

between instrumentalities inherently dangerous such as explosives and

ferocious animals, and those dangerous only when negligently used,

will not bar automobiles from a class which already includes locomo

tives and street cars, obviously not dangerous per se. Barmorc v.

Vicksburg, etc., Ry. Co.. (1905) 85 Miss. 426, 38 So. 210, 70 L. R.

A. 627. In view of the fact that many states have materially extended

the liability of the owner in automobile accidents by statutes, which

in effect class automobiles as dangerous instrumentalities, and since
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there is no injustice in this new classification of automobiles because

the owner can protect himself by refusing others the use of his car, or

by taking out insurance against accident, there is much to commend

in this attempt to curtail the increase in automobile accidents.

The results of the dangerous instrumentality doctrine as applied

to automobiles would be far-reaching. It would hold the owner liable

for the negligent acts of any person using the car with his knowledge

or consent, it would render the owner responsible for the negligent use

of the car by members of his family with his permission without adopt

ing the strained agency relation upon which the "family automobile"

theory is based. It would make unnecessary statutes in this regard

whose constitutionality is frequently in issue. Stapieton v. Independent

Brewing Co., (1917) 198 Mich. 170, 164 N. W. 520; L. R. A. 1918A

916. It would avoid the rather harsh result reached in South Carolina

where a statute giving the injured person a lien on the automobile

causing the injury was construed as giving a lien good against an

innocent purchaser for value. Tate v. Brazier, (S. C. 1920) 105 S. E.

413.

Master and Servant—Child Labor Laws—Assumption of Risk

and Contributory Negligence.—Plaintiff, a minor, was injured while

being employed in violation of the child labor law. The plaintiff had

fraudulently represented his age to secure employment. The defendant

sought to set up the defense of assumption of risk and contributory

negligence. Held, that where a minor is employed in violation of the

child labor laws, it is negligence per se, and the defenses of assumption

of risk and contributory negligence are not available. Terry Dairy Co.

v. Nalley, (Ark. 1920) 225 S. W. 887.

The instant case represents the trend of modern authority to give a

child employed in violation of the child labor laws as large a degree of

protection as possible. But there is a great diversity of opinion on

the question. Thus, some courts hold that employment in violation of

the child labor laws is only evidence of negligence. Berdos v. Tremont

& Suffolk Mills, (1911) 209 Mass. 489, 95 N. E. 876, Ann. Cas. 1912B

797; Stehle v. Jaeger Automatic etc. Co. (1909) 220 Pa. 617, 69 Atl.

1116, 14 Ann. Cas. 122. The instant case and others hold that it is

negligence per se. Elk Cotton Mills v. Grant, (1913) 140 Ga. 727, 79

S. E. 836, 48 L. R. A. (N.S.) 656. The Minnesota court takes a

middle ground and holds that it is prima facie evidence of negligence.

Jacobson v. MerriU, etc., Co., (1909) 107 Minn. 74, 119 N. W. 510, 22

L. R. A. (N.S.) 309. From the diversity of opinion on this question

follows a diversity of opinion as to whether the defenses of assump

tion of risk and contributory negligence are available to the employer.

Some courts hold that while employment in violation of the child labor

laws cuts off the defense of assumption of risk it does not cut off the

defense of contributory negligence, since assumption of risk is con

tractual in character and not available under an illegal contract. Berdos

v. Tremont & Suffolk Mills, (1911) 209 Mass. 489, 95 N. E. 876, Ann.

Cas. 1912B 797. Another line of authority holds that neither is avail
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able. Louisville, etc., Ry, Co. v. Lyons, (1913) 155 Ky. 396, 159 S. W.

971, 48 L. R. A. (N.S.) 667. A minority allow the defense of contribu

tory negligence. Bcghold v. Auto Body Co.. (1907) 149 Mich. 14, 112

N. W. 691, 14 L. R. A. (N.S.) 609. Few if any allow the defense of

assumption of risk.

In Jacobson v. Merrill, etc., Co., (1909) 107 Minn. 74, 119 N. W.

510, 22 L. R. A. (N.S.) 309 the court stated that the questions of con

tributory negligence and assumption of risk were properly sent to the

jury, though, since the jury found that there was neither, the question

was not necessarily before the court. In Dusha v. Virginia, etc., Co.,

(1920) 145 Minn. 171, 176 N. W. 482 the court expressly held that the

defenses of contributory negligence and assumption of risk were not

available to the employer.

The weight of authority seems to be in accord with the instant

case in holding that a fraudulent misstatement of age by a minor,

whereby he gains employment in violation of the child labor laws will

not bar him from recovering for injuries incurred during such em

ployment. Lake Shore, etc.. Ry. Co. v. Baldwin, (1900) 19 Oh. C. C.

338; Kirkham v. Whccler-Osgood Co., (1905) 39 Wash. 415, 81 Pac.

869. Contra. Norfolk, etc.. Ry. Co. v. Bondurant's Admr., (1907) 107

Va. 515, 59 S. E. 1091, 15 L. R. A. (N.S.) 443, 122 A. S. R. 867. In

Minnesota it is provided by statute that if the employer obtains and

keeps on file an affidavit of the child's parent or guardian that the child

is not less than sixteen years old, such employment shall not be

deemed a violation of the child labor law. G. S. Minn. 1913, sec. 3848.

In the absence of such affidavit the fraudulent misrepresentations of

the child in securing employment constitute no defense to the em

ployer. Dusha v. Virginia, etc., Co., supra.

Mines and Minerals—Rights of Grantee of Coal in Place.—The

defendant owned tracts one and three, and the plaintiff owned tract two

lying in between. The plaintiff by deed granted the defendant "all

the coal on, in and under" tract two "with the right to mine and remove

the same." The defendant made a tunnelway under tract two and

through this tunnelway was conveying the coal from tract three. The

plaintiff seeks an injuction to restrain such use. Held, that" the de

fendant be enjoined. Clayborn v. Camilla Red Ash Coal Co.. (Va.

1920) 105 S. E. 117.

The decision in the instant case is contra to the almost unbroken

current of authority in England and the United States. The court

agrees with the weight of authority that the interest passed to the

defendant was a corporeal interest and not a mere incorporeal right

to remove the coal. Wilkinson v. Proud, (1843) 11 M. & W. 33. The

court differs from the majority as to what is the extent of the cor

poreal interest passed by the clause in question.

It undoubtedly is true that an absolute fee title to a certain stratum

of the earth may be passed, at least if the parties use apt words.

Hamilton v. Graham. (1871) L. R. 2 Scotch App. 166. The English

courts and some of the earlier American courts have construed such
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a clause as used in the instant case as passing the absolute fee to the

space occupied by the coal, which the grantee may use as he pleases.

Hamilton v. Graham, (1871) L. R. 2 Scotch App. 166; Lillibridge v.

Lackawanna Coal Co., (1891) 143 Pa. St. 293, 22 Atl. 1035, 13 L. R. A.

627, 24 A. S. R. 544. The modern weight of authority in United States

holds that such a deed passes a determinable fee to the space occupied

by the coal, subject to the right of reverter in the grantor after all the

coal is removed. Webber v. Vogel, (1899) 189 Pa. St. 156, 42 Atl. 4;

Schobert v. Pittsburg Coal Co., (1912) 254 111. 474, 98 N. E. 945, 40

L. R. A. (N.S.) 826, Ann. Cas. 1913B 1104. The cases just noted

although professing to follow the older cases seem to have drawn away

from them in two important respects. First, in holding that the deed

does not pass an absolute fee, but a fee determinable upon the removal

of the coal. It would seem that the grantee could make this determin

able fee almost equivalent to an absolute fee by merely leaving a certain

portion of the coal in place. The West Virginia Court apparently allows

it. Armstrong v. Maryland Coal Co., (1910) 67 W. Va. 589, 608, 69

S. E. 195, 203, while the Pennsylvania court would only allow it while

it was being done in good faith. Webber v. Vogel, (1907) 189 Pa. St.

156, 42 Atl. 4. The second difference is that the modern decisions say

little if anything in regard to what interest the grantee gets in the sub

stratum, or the earth under the vein of coal, for it is obvious that the

grantee must have some interest in it in order to transport coal over it.

Apparently the cases allow the use of this sub-stratum to transport coal

from other tracts as long as the coal is being removed from the par

ticular tract To sustain this view they must either admit that a de

terminable fee in the walls around the vein of coal passed, which none

of them seem to hold, or that the grantee has an easement by necessity in

the walls and sub-strata for the transportation of coal and materials.

Since an easement by necessity is only co-extensive with the necessity,

it would seem that the necessity only extended to the removal of coal

from the particular tract.

The court in the instant case rejects the idea of a determinable fee

and holds that all that is passed by the deed is the title to the coal itself

with an easement for its removal. The effect of this decision as pointed

out in the dissenting opinion, is to require the mining company to open

a mine mouth on every tract.

Mortgages—Foreclosure—Length of Notice.—The South Dakota

statutes require the publication "for six successive weeks" in the case

of a mortgage foreclosure sale. The sale in question was made after

the publication of the sixth week, but during such week. Held, that the

sale was valid. Printup v. Kenner, (S.D. 1920) 180 N. W. 512.

The statutory provision under consideration in the instant case is

similar to that found in Minnesota and other states. G. S. Minn. 1913,

sec. 8111. Where notice is required to be given a certain number of

weeks successively, there is a difference of judicial opinion as to whether,

as in the instant case, the sale can be made at any time during the sixth

week after publication for that week or whether six weeks must elapse.
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One line of authority with which the instant case is in accord, holds

that the statutory provisions are complied with, if notice is published

once in each week for the required number of weeks, even though the

number of days from the date of the first publication to the date of sale

is not equal to the number of days in that number of weeks. Olcott v.

Robinson, (1860) 21 N. Y. 150, 78 Am. Dec. 126; Morrow v. Mead,

(1856) 4 la. 77, 66 Am. Dec. 122. Other courts, probably the weight of

authority, hold that the term week when used in this regard means seven

days and therefore the statute is not complied with unless there are as

many days before the day of sale as there are days in the required

number of weeks. Young v. Downey, (1898) 145 Ma 250, 46 S. W.

1086; Quinn v. McDole, (1907) 28 R. I. 327, 67 Atl. 327; Seccombe v.

Roe, (1913) 22 Cal. App. 139, 133 Pac. 507.

As to whether the six weeks published notice starts from the date of

publication, the North Dakota court has held that a publication on any

day of the first week of the required number of weeks is sufficient pub

lication for the entire calendar week starting Sunday morning, and a

similar publication for the necessary number of weeks is a compliance

with the statute and the sale could be held upon the first secular day of

the seventh week. Cotton v. Norton, (1911) 22 N. D. 1, 132 N. W. 225.

Since the object of published notice of sale is to secure the attendance

of purchasers in order that a fair price may be obtained for the mort

gaged property and also to give notice to interested parties, the statute

ought so to be construed as to give the longest and fullest notice pos

sible. The South Dakota court admits that its decision is erroneous, but

felt bound by its decision in Thomas v. Issenhuth, (1904) 18 S. D. 303,

100 N. W. 436, on the principle of stare decisis, in that that case had

become an important rule of property.

The precise question does not seem to have been squarely passed on

in Minnesota. See, however. IVorlev v. Navlor, (1861) 6 Minn. 192

(123).

Municipal Corporations—Sale of Water—Implied Warranty.—

Plaintiff became ill as a result of drinking impure water supplied by the

defendant, a municipal corporation. Plaintiff alleged as one cause of

action a breach of an implied warranty of the purity of the water. Held,

that a municipal corporation does not impliedly warrant the purity of

the water supplied by it. Canavan v. City of Mechanicville, (N.Y. 1920)

128 N. E. 882 (three judges dissenting) affirming Canavan- v. City of

Mechanicville, 180 N. Y. S. 62, which had reversed Canavan v. City of

Mechanicville, 177 N. Y. S> 808. (See 4 Minnesota Law Review 74.)

The rule is well settled that a municipality in furnishing water to

its inhabitants acts in a private capacity. 1 Farnham, Waters and Water

Rights 817, 826; Piper v. Madison, (1909) 140 Wis. 311, 122 N. W. 730,

25 L, R. A. (N.S.) 239, 133 A. S. R. 1078. A municipal corporation is

liable for negligence in furnishing impure water, Keever v. City of Man-

kato, (1910) 113 Minn. 55, 129 N. W|. 158, 33 L. R. A. (N.S.) 339, but it

does not warrant its purity. Dillon, Municipal Corp., 5th Ed., sec. 1316;

Green v. Ashland Water Co.. (1898) 101 Wis. 258, 77 N. W. 722, 43
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L» R. A. 117. And the rule is the same in regard to a private corpora

tion. Hayes v. Torrington Water Co., (1914) 88 Conn. 609, 92 Atl. 406.

The situation in the instant case is affected by the Personal Property

Law of New York which embodies the Uniform Sales Act. At common

law by the weight of authority, water in pipes was personal property, 1

Farnham, Waters and Water Rights 893 : Bear Lake, etc., Co. v. Ogden,

(1893) 8 Utah 494, 33 Pac. 135; and was subject to sale as a commodity,

Jersey City v. Town of Harrison, (1904) 71 N. J. L. 69, 58 Atl. 100;

Jolly v. Monaco Borough, (1908) 216 Pa. St. 345, 65 Atl. 809. The

Sales Act does not purport to change the law in this regard. After ad

mitting that the supplying of water by a municipality is a sale of goods

within the meaning of the statute, the court in the instant case decides

that a consumer of water cannot recover on the grounds of an implied

warranty under the Sales Act which provides for an implied warranty

"where the buyer expressly or by implication makes known to the seller

the particular purpose for which the goods are required and it appears

that the buyer relies on the seller's skill and judgment." The court gave

two reasons, (1) that the municipality does not know the particular use

which is to be made of a particular portion of water taken, a large part

of which is used for non-drinking purposes; (2) that the consumers do

not rely upon the municipality as a warrantor but realize the risk which

attends its consumption.

It would seem, that since under the common law, accompanying all

retail sales of food for immediate human consumption there is an im

plied warranty that the same is fit for human consumption, 35 Cyc. 407,

and that the Sales Act in this regard has been held but declaratory of

the common law, Ward v. Great Atlantic, etc., Co., (1918) 231 Mass. 90,

120 N. E. 225, water would come under the same rule. The court in the

instant case, however, decides that the same rule does not apply; that a

municipality in supplying water to its inhabitants should not be held

to the same strict liability as a dealer in food, since the latter has an

opportunity to inspect the product he sells, while the former has not the

means at its disposal to examine every drop of water it supplies, the

largest part of which is used for non-drinking purposes. In the dis

senting opinion it is vigorously asserted that a municipality has ample

means of determining the absolute purity of the water it furnishes ; that

a consumer places even greater reliance on a municipality than on a

private person, and that public welfare demands that a municipality

warrant the purity of the water it supplies.

Parol Evidence Rule—Vendee's Knowledge of Incumbrances as

Affecting Vendor's Right to Specific Performance.—Plaintiff seeks

specific performance of a land contract in which it had agreed to convey

by deed "with general warranty and covenants of title." The defense

set up the existence of certain incumbrances, among them building re

strictions, and the plaintiff offered parol proof that the defendant at the

time of making the contract knew of these incumbrances and that they

could not be removed. Held, that such parol evidence was inadmissible.

Scott v. Albermarle Assn, (Va. 1920) 104 S. E. 842.
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It is undoubtedly the general rule that parol proof of knowledge of

the existence of a removable incumbrance at the time of making the

contract is inadmissible in proving a right to specific performance. De-

mars u. Koehler, (1898) 62 N. J. L. 203, 41 Atl. 720, 72 Am. St. Rep.

642; Wallach v. Riverside Bank, (1912) 206 N. Y. 434, 100 N. E. 5O;

Riner v. Lester, (1917) 121 Va. 563, 93 S. E. 594. There is also the gen

eral rule that intent as to the subject matter of a contract may be shown

by parol. Fidelity Co. v. Southern Ry. News Co., (1907) 31 Ky. Law

Rep. 725, 103 S. W. 297; Chesapeake Co. v. Goldberg, (1908) 107 Md.

485, 69 Atl. 37, 15 Ann. Cas. 879; Chamberlain v. Brown, (1909) 141 la.

540, 120 N. W. 334; Klueter v. Schlits Brewing Co., (1910) 143 Wis. 347,

128 N. W. 43, 32 L. R. A. (N.S.) 383. However, mere knowledge of the

incumbrance alone in such a case does not indicate an intent that the

incumbrance is not to be included under the warranty, for a contrary

intent, i. e., that the incumbrance is to be removed, is also consistent with

such knowledge. Dcmars v. Koehler, supra.

Where, as in the instant case however, there is in addition to the

knowledge of the incumbrance a knowledge of its irremovability, there

seems no reason for the exclusion of the proof under the general rule

noted above. To so exclude the proof is to hold that the purchaser,

knowing of the existence and irremovability of the incumbrance intended

the insertion of a -vain provision in the contract, and that the parties

"consciously and solemnly negotiated a bargain which they knew was

wholly abortive." Adopting the general view, that intent as to the subject

matter of a written contract may be shown by parol, it would seem that

knowledge, both of the incumbrances and their irremovability must show

an intent not to include those incumbrances in the clause calling for gen

eral warranties. There is considerable authority for this view. Marcus

v. Clark, (1904) 185 Mass. 409, 70 N. E. 433; Egle v. Morrison, (1904)

27 Oh. Cir. Ct. R. (6 N.S. 609) 497, affirmed in 73 Oh. St. 388, 78 N. E.

1133; Bacot v. Fcsscndcn, (1909) 119 N. Y. S. 464, 64 Misc. 422; even

in Virginia the court recognizes this doctrine where the incumbrance is

open and physically apparent as in the case of a highway, Riner v. Lester,

(1971) 121 Va. 563; 93 S. E. 594; see Maupin, Marketability of Titles,

sec. 85a, p. 199. The result in the instant case could perhaps be better

sustained on the ground on which the concurring justice rests it, i. e., that

there was no sufficient proof of knowledge, either of the incumbrances

or of their irremovability.
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FORFEITURE FOR BREACH OF CONTRACT

By Henry W. Ballantine*

I. Implied Conditions ; Effect of Breach After Part

Performance.

AS Professor Williston points out,1 few questions in the law

are more difficult to solve than that concerning the

right of one who has broken his contract to recover for such bene

fits as he may have conferred by part performance. No solution

can be entirely satisfactory because two guiding principles of

legal policy pull in different ways. On the one hand to allow a

party to stop performance when he pleases and sell his part

performance at a value fixed by the jury countenances unfaith

fulness and may be regarded in effect as imposing a new con

tract on the defendant. On the other hand to deny the party in

default any recovery will often give the defendant far more than

fair compensation for the non-completion of the contract and im

pose on the plaintiff an unjust forfeiture.

It is the general American rule that a material breach of con

tract by the plaintiff will excuse the defendant from the duty of

going forward with the executory portions of a contract. Should

it also excuse the defendant from the duty of paying for the bene

fits received by part performance? If strict or complete perform

ance is an express condition precedent to a party's right to the

counter performance, he will generally be left entirely without

remedy, contractual or quasi contractual. The same result is often

supposed to follow from breach of an implied condition, though

*Professor of Law, University of Minnesota.

1 3 Williston, Contracts, Sec. 1473.
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the other party may receive value from what he has done far

greater than the damages caused by the breach. It is the purpose

of this paper to discuss the question of the loss of the benefits of

part performance, first as resulting from breach of implied condi

tions, and second, as resulting from express conditions.

In many jurisdictions the rigid rule has been announced,

founded on the policy of securing the faithful performance of

contracts, that no recovery whatever will be allowed to a party in

serious default under an entire contract.2 The mere fact that

partial performance is beneficial to the other party is not ordi

narily enough to raise an obligation to pay for it.3 To allow re

covery for partial performance, the circumstances must be such

that a new contract may be implied. The right to recover de

pends on defendant's election to accept with knowledge of the de

fault. Where there is no evidence of acceptance of partial per

formance such as to show a waiver of conditions or a new prom

ise, the plaintiff who has failed in full and substantial perform

ance of an entire contract cannot recover anything either on the

contract itself or in quantum meruit.4

In the case of building contracts where the contractor has ex

pended labor and material upon the land of another which cannot

be returned to him, but which must necessarily be retained by the

owner of the land, the rule is generally adopted that the owner

must pay for substantial performance, and in some jurisdictions

for partial performance, after full allowance for defects." The

doctrine of substantial performance has been stated to apply

where a builder has in good faith substantially performed, but

there are minor defects which may be so remedied that the owner

will have in substance that for which he contracted. The builder

may recover on the contract the agreed price less such deduction

2 Smith v. Brady, (1858) 17 N. Y. 173, 72 Am. Dec. 442; 2 Williston,

Sec. 841, 1475.

3 Elliott v. Caldwell, (1890) 43 Minn. 357, 45 N. W. 845; Johnson v.

Fehsefeldt, (1908) 106 Minn. 202, 118 N. W. 797; Hoglund v. Sortedahl,

(1907) 101 Minn. 359, 112 N. W. 408; Anderson v. Pringle, (1900) 79

Minn. 433, 82 N. W. 682; Uldrickson v. Samdahl, (1904) 92 Minn. 297,

100 N. W. 5.

'Sumpter v. Hedges, L. R., [1898] 1 Q. B. 673, (Builder abandoned

a lump sum contract) ; Taulbee v. McCarty, (1911) 144 Ky. 199, 137 S. VV.

1045, 36 L. R. A. (N.S.) 143, Ann. Cas. 1913 A 456. See also Bentley v.

Edwards, (1914) 125 Minn. 179; 146 N. W. 347, 51 L. R. A. (N.S.) 254;

Ptacek v. Pisa, (1907) 231 111. 522, 83 N. E. 221; 6 R. C. L. 972, 973;

Morrison, Rescission of Contracts, 107. Decennial Dig. secs. 297, 319, 320.

5 Leeds v. Little, (1890) 42 Minn. 414, 418, 44 N. W. 309.
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as will suffice to cure the defects.6 In building and construction

contracts very often slight omissions or defects may occur, not

withstanding the most honest, diligent, and competent effort to

perform in every respect in accordance with the contract. Literal

compliance in every detail cannot be required in practical affairs.

Substantial performance is sufficient if it accomplishes all the pur

poses of the thing contracted for, so that an allowance out of the

contract price will give full indemnity to the owner. This relief

is given in view of the fact that the owner cannot restore the con

tractor to his former position, and the contractor would other

wise suffer great loss to the enrichment of the owner. According

to the better view, the remedy is allowed on the express contract.

According to other courts, the remedy is on quantum meruit even

if performance is'substantial.7

The doctrine of substantial performance, however, does not

apply where omissions or departures from the contract are inten

tional, or so serious as not to be capable of remedy or of compen

sation by allowance from the contract price. The mere fact that

partial performance is beneficial to a party is not enough to raise

an obligation to pay for it, at least where he has no option to reject

or return it.8 The policy of securing full performance of con

tracts and of discouraging parties from abandoning their en

gagements or performing them as their interest or caprice may

dictate, is felt to forbid a more liberal measure of relief. The

severity of the rule as to entire contracts is relaxed only in cases

of oversight, inadvertence, or excusable mistake, easily suscep

tible of remedy.

It is said that the purpose of the doctrine of substantial per

formance is to secure substantial justice between man and man

by relaxing, in proper cases, the rigid and in practice, sometimes

harsh rule of the common law as to the entirety of contracts.9

But the courts cannot extend it to enable parties to contracts to

abandon them and recover on a quantum meruit whenever they

may find it for their interest to do so.

It is sometimes assumed that the "original rule (of the com

mon law) requires proof of exact and literal performance of all

'Snider v. Peters Home Bldg. Co., (1918) 139 Minn. 413, 167 N. W.

108.

'Foeller v. Heintz, (1908) 137 Wis. 169, 118 N. W. 543, 24 L. R. A.

(N.S.) 327 n.

8Uldrickson v. Samdahl, (1904) 92 Minn. 297, 100 N. W. 5 ; Elliott

v. Caldwell, (1890) 43 Minn. 357, 45 N. W. 845.

9 Anderson v. Pringle, (1900) 79 Minn. 433, 435, 82 N. W. 682.
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the terms and conditions of a contract as a condition precedent

to the right of recovery by the contractor."10 It is supposed that

this "original rule" has been "relaxed" out of the "charity of the

law" by the doctrine of substantial performance. But this is an

error. The doctrine of substantial performance dates back at least

to Lord Mansfield's judgment in Boone v. Eyre in 1777, and ob

tained in England for many years, although later the English

courts held strict performance necessary and treated implied con

ditions in bilateral contracts like express conditions. They have

now gone back to the doctrine of substantial performance. As

Professor A. L. Corbin has pointed out:11

"If the defendant has not stipulated that performance by plaintiff

shall be a condition precedent to his own active duty, but has

merely caused the plaintiff to make a promise and thus undertake

a duty on his own part, then the court need not require any per

formance at all by the plaintiff as a condition precedent to the

defendant's duty, and if it requires any performance at all as a

condition it is fair and just to require only substantial perform

ance as such condition."

As Mitchell. J. said:12

"Substantial, and not exact performance, accompanied by entire

good faith, is all that the law requires in the case of any contract

to enable a party to recover on it.''

This is particularly the case with reference to right to recover

where the defective performance has been accepted, as contrasted

with the right to continue with a contract and demand an accep

tance of defective performance." A buyer, for example, need not

accept a larger or smaller quantity than that bargained for, nor

need he accept goods of a different kind or of an inferior qual

ity.14 But one cannot "while he retains the benefits of a substantial

performance, totally defeat an action for the price he has agreed

to pay, or for specific performance of the contract on his part,

on the ground that the plaintiff has not completed the perform

ance required of him by the contract. He cannot at the same

time affirm the contract by retaining its benefits and rescind

"Hoglund v. Sortedahl. (1907) 101 Minn. 359, 112 N. W. 408; 6 R.

C. L. 966: 5 Page, Contracts, Sec. 2778.

11 Conditions in the Law of Contract, 28 Yale L. Jour. 739, 759. See

Morrison, Rescission of Contracts, 115.

12 Peterson v. Mayer, (1891) 46 Minn. 468, 49 N. W. 245, 13 L. R. A.

72; Brown v. Hall, (1913) 121 Minn. 61, 65, 140 N. W. 128.

13 Compare Boone v. Eyre, (1777) 1 Henry Bl. 273 n. with Ellen v.

Topp, (1851) 6 Exch. 424, Graves v. Legg, (1854) 9 Exch. 709, and

Glazebrook v. Woodrow, (1799) 8 Term. Rep. 366.

i*5 Minn. Law Rev. 216; 2 Williston, Contracts, Secs. 844, 1009.
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it by repudiating its burdens."1"' This rule applies to contracts

of all kinds, to contracts for building and construction, for the

sale of real estate, and for the manufacture and sale of goods.

Many cases of part performance, however, cannot be brought

within the doctrine of substantial performance even if it is liber

ally applied.16 An unjust forfeiture will often result from deny

ing all recovery to a plaintiff even if he is materially in default.

The weight of authority now allows a builder whose breach

of contract is not willful, to recover the value of his work less

the damages caused by his default.17 The recovery is allowed

not on the contract but in quasi contract, on the ground that it

is not fair that the defendant should profit at the plaintiff's

expense.

A few jurisdictions, including Minnesota, however, deny

partial recovery where the builder has not substantially per

formed.18 A failure of performance in any material or substan

tial respect will defeat any recovery on quantum meruit for the

value of what has been done in partial performance.19

In case of willful abandonment or culpable departure from

duty by the plaintiff, the fear of putting a premium upon delib

erate breach of contract or giving it any indulgence, has led

many courts to hold that sound public policy requires a forfeit

ure, a denial of all right of recovery in any form whatever.20 A

rule which would enable a party to abandon his contract and

lose nothing thereby would have a tendency to encourage bad

faith and lessen the binding force of contracts.21 But can it be

"German Sav. Inst. v. De La Vergne R. M. Co., (1895) 70 Fed. 146;

Rosenthal P. Co. v. National, etc., Co.. (1919) 226 N. Y. 313, 123 N. E.

761; Kauffman v. Raeder. (1901) 108 Fed. 171, 54 L. R. A. 247, 242;

5 Page, Contracts, Secs. 2785, 2786, 2788.

16 3 Willison, Contracts. Sec. 1475; Bentley v. Edwards, (1914) 125

Minn. 179, 146 N. W. 347, 51 L. R. A. (N.S.) 254.

« Dermott v. Jones, (1859) 23 How. (U.S.) 220, 16 L. Ed. 442; Pinches

v. Swedish Church, (1887) 55 Conn. 183, 10 Atl. 264; Woodford v.

Kelly, (1904) 18 S. Dak. 615, 101 N. W. 1069; Hayward v. Leonard,

(1828) 7 Pick. (Mass.) 181, 19 Am. Dec. 68; Dakin v. Lee, [1916] 1

K. B. 566.

18Uldrickson v. Samdahl. (1904) 92 Minn. 297, 100 N. W. 5; see also,

Johnson v. Fehsefeldt, (1908) 106 Minn. 202, 118 N. W. 797.

"Elliott v. Caldwell, (1890) 43 Minn. 357, 45 N. W. 845; Waite v.

Shoemaker & Co., (1915) 50 Mont. 264, 146 Pac. 736; Riddell v. Peck-

Williamson Co., (1902) 27 Mont. 44, 66 Pac. 241; Steel Storage Co. v.

Stock, (1919) 225 N. Y. 173, 121 N. E. 786; C. B. Morrison, Rescission

of Contracts, 121.

20 Woodward, Quasi Contracts, Sec. 166.

"6 R. C. L. 974; Elliott v. Caldwell, (1890) 43 Minn. 357, 45 N. W.

845.
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laid down without qualification that any willful breach on plain

tiff's part should prevent any recovery by him even for sub

stantial performance? Such a rule seems altogether too severe.

The law should consider the degree of moral delinquency, the

extent of non-performance, and the ratio of damages to bene

fits received.22 It should establish a rule "which weighs the

effect of the default, and adjusts the rigor of the remedy to the

gravity of the wrong. "2:l

Some courts hold that even a party who willfully breaks a

contract of employment may recover for the value of work done

in excess of the damages caused by the breach. The leading au

thority on this point is the much mooted case of Britton v. Tur

ner?* It was there held that one who voluntarily abandons a

contract of employment after large part performance, may re

cover to the extent of benefits conferred on the employer, after

deducting the damages resulting from his breach. But in Minne

sota and a majority of the American jurisdictions, it is held that

the employee can recover nothing for part performance of an

entire contract in case of willful abandonment or discharge for

good cause.2"' To punish a willful breach, exemplary damages

might be allowed in the discretion of the court or jury. But to

compel an arbitrary, mechanical, automatic forfeiture of all pay

where the defendant has received and keeps the benefit of

valuable services, especially where the contract is nearly com

pleted, is crudely severe, like capital punishment for all felonies.

There is no relation between the damage done to the defendant

by the breach and the amount given to the employer by way of

forfeiture. The longer the plaintiff serves, the more he is pun

ished. Would it not be sufficient to prescribe attorneys' fees or

a discretionary penalty? Even willful wrong-doing is not to

be punished arbitrarily without regard to the degree of culpa

bility or the loss or injury inflicted.2''

22 See Corbin, Conditions in the Law of Contracts, 28 Vale L. Jour.

739, 761.

23 Cardozo, J., in Helgar Corp. v. Warner's Features, Inc., (1918) 222

N. Y. 449, 451. 119 N. E. 113.

2* (1834) 6 N. H. 481, 26 Am. Dec. 713; 6 R. C. L. 975.

"Nelichka v. Esterley, (1882) 29 Minn. 145, 15 N. VV. 668; Peterson

v. Mayer (1891) 46 Minn. 468, 49 X. W. 245; Von Heyne v. Tompkins,

(1903) 89 Minn. 77, 93 N. W. 901, 5 L. R. A. (N.S.) 524; Johnson v.

Fehsefeldt, (1908) 106 Minn. 202, 118 N. W. 797; Sipley v. Stickney,

(1906) 190 Mass. 43, 76 N. R. 226, 5 L. R. A. (N.S.) 469; 3 Williston.

Contracts, Sec. 1477.

26 2 Williston. Contracts, Sec. 842; Ashley, 24 Yale Law Jour. 544.
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A tendency may be noted in the more recent decisions to

allow a servant discharged for cause to recover on quantum

meruit for the value of the part performance, subject to an off

set for damages caused by his misconduct. An employee may

give good cause for discharge, for want of skill or strength,

while honestly endeavoring to fulfill his contract. Consequently,

recovery has been sometimes allowed to a discharged employee

where it would be denied to one guilty of willful abandon

ment.27 A dishonest servant who has stolen his employer's money

may be promptly discharged and he will forfeit all rights to

compensation for services during the period in which the dis

honesty occurred. But if the employer keeps the plaintiff in his

service after notice of his misconduct, he waives all right to for

feit his wages.28

Contracts for the sale of goods seem to afford an exception

to the general rule that a quasi contractual claim will not be

raised in favor of one who has willfully broken his contract. If

the seller delivers to the buyer a less quantity of goods than he

contracted to sell, he may recover, by the weight of authority,

the reasonable value of the part delivered less the damages oc

casioned by his default in making complete performance.20 The

recovery is not allowed upon the express contract but upon

quantum valebat,30 to obviate the injustice of allowing the buyer

to retain the benefit of the goods without paying for them.31

Under the Uniform Sales Act,32 if the buyer retains the goods

delivered knowing that the seller is not going to perform the

contract in full, he must pay for them at the contract rate. If,

however, the buyer has used or disposed of the goods delivered

before he knows that the seller is not going to perform his con

tract in full, the buyer will not be liable for more than the fair

value to him of the goods so received.

A person may in part performance of a contract have given

the other party land, goods, labor and materials, money or

"Hildebrand v. American Fine Arts Co., (1901) 109 Wis. 171, 85

N. W. 268.

28 Person v. McCargar. (1904) 92 Minn. 294, 99 N. W. 885.

20 Saunders v. Short, (1898) 86 Fed. 225. 30 C. C. A. 462; Mead v.

Rat Portage Lumber Co., (1904) 93 Minn. 343, 101 N. W. 299.

-"•McCurry v. Purgason, (1915) 170 N. C. 463, 87 S. E. 244; Ann.

Cas. 1918 A 907.

31Oxendale v. Wctherell. (1829) 2 Barn & C. 386, 109 Eng. Rep. 143;

United States v. Molloy, (1906) 144 Fed. 321, 11 L. K. A. (N.S.) 487;

2 Am. L. Rep. 643, 663, 675 n. ; Thurston, Cases on Quasi Contracts, 387,

390 n.32 Sec. 44.
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services. Why should the rights of one in default be different

as to one kind of part performance than another? Why should

a seller who has willfully broken his contract, be allowed to re

cover the reasonable value of the portion of the goods delivered,

while other persons who have broken a contract cannot sue for

benefits conferred by them? Which is the correct rule? Some

consistent principle should be adopted and followed.

It is generally held where a purchaser of land or goods enters

upon the performance of his contract to purchase and makes

default after paying part of the price, that he cannot recover

the money so paid.™ Thus in Sanders v. Brock,3* it was held

that the vendor of land was not liable to a defaulting purchaser

to restore to him two thousand dollars paid as part of the pur

chase money, even though the vendor had resold the property

for a price largely in excess of the sum agreed to be paid by the

plaintiff and was not damaged by his default. In this case, how

ever, the plaintiff had declined to complete his contract. If the

purchaser had reconsidered his refusal and tendered payment

to the vendor before resale, he might possibly have put him to

his election to perform the contract or return the payments re

ceived.

The right to recover so much of the payments made as ex

ceeds the damage suffered by the other party has been allowed in

some cases.'1"' Thus in Michigan Yacht & Pmver Co. v. Busch36

it was held that a plaintiff may recover to the extent that he has

benefitted the defendant by part performance of the contract

which he has failed to carry out, his recovery being subject to

recoupment of damages sustained by the defendant. As Lurton,

J. says :31

"In justice defendants have no right to more of the money than

will compensate them for loss by reason of plaintiff's refusal to

carry out the contract."

But recovery would be denied in most jurisdictions, probably

without regard to the reason why plaintiff made default, whether

it was willful or through misfortune.38

"McManus v. Blackmarr, (1891) 47 Minn. 331, 50 N. W. 230.

3< (1911) 230 Pa. 609, 79 Atl. 772, 35 L. R. A. (N.S.) 532.

35 3 Williston, Contracts, Sec. 1476.

38 (1906) 143 Fed. 929.

37 See also Cherry Valley Iron Co. v. Florence, etc., Co., (1894) 64

Fed. 569, 574, 12 C. C. A. 306; McDonough v. Evans M. Co., (1902) 112

Fed. 634, 637; 50 C. C. A. 403; Clark v. Moore, (1853) 3 Mich. 55, 58, 281 ;

Wilson v. Wagar, (1873) 26 Mich. 452; Sabas v. Gregory, (1916) 91

Conn. 26, 98 Atl. 293; Hayes v. Jordan, (1890) 85 Ga. 741, 9 L. R. A. 378.

38 3 Williston, Contracts, Sec. 1476.
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It is the general rule, as we have seen, in the case of an entire

contract, that if one party stops without excuse before full per

formance, he cannot recover anything for the value of the serv

ices actually rendered.39 If, on the other hand, the contract is

"divisible" or "severable," the court can allow recovery for the

rateable portion of the work done or performance rendered less

damages for the breach.1" Thus, if the contract can be construed

as divisible, exact justice may be achieved. The plaintiff will be

paid for what he has done and the defendant can deduct damages

for defects in the performance. As Mitchell, J., says in

McGrath v. Cannon :41

"In view of the harshness of the rule which prevents one who

has failed fully to perform his contract from recovering any

thing for part performance, the benefits of which the defendant

has received, the courts are inclined, whenever they consistently

can, to construe a contract as severable rather than entire. . .

. This works out substantial justice and permits the one party

to recover for what he has performed, but at the same time per

mits the other party to counter-claim or recoup whatever dam

ages he has sustained by the non-performance of the other items

of the contract."

If, on the other hand, the contract is entire, the defendant

may retain the part performance without either paying or do

ing anything for it, though the value is out of all proportion to

the damages he has suffered by non-completion. Thus in the

case of Johnson v. Fchscfcldt,*2 the plaintiffs, the owners of a

thresher, contracted to thresh all defendant's crop of grain at so

much per bushel. Before the entire crop had been threshed, the

plaintiffs hauled the machine away and refused to thresh more,

for the reason that they were losing money. Three hundred acres

of grain were left in shock. Plaintiffs sue for the work and

threshing they had done at the agreed price per bushel. It was

held that they could not recover here either on the contract it

self or on quantum meruit for part performance. Where the

plaintiff willfully and without just cause refuses to complete a

contract, or there is a substantial departure from its terms, there

can be no partial recovery. The contract was held to be entire,

not divisible, in spite of the fact that compensation was fixed at

39 National Knitting Co. v. Bouton & Co., (1909) 141 Wis. 63, 123 N.

W. 624; Siegel, Cooper & Co. v. Eaton & Co., (1897) 165 111. 550, 46 N.

E 449

" 4°Stubbs v. Holywell Ry. Co., (1867) L. R. 2 Ex. 311.

41 (1893) 55 Minn. 457, 56 N. W. 97.

« (1908) 106 Minn. 202, 118 N. W. 797, 20 L. R. A. (N.S.) 1069.
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so much per bushel. In Lynn v. Seby,4* and in McMillan v. Mal-

loy,*4 however, which were also cases of threshing contracts, al

though the contracts were held to be "entire," yet recovery was

allowed for the value of the work done, less damages.45

What is the test to distinguish entire and divisible contracts?

Mitchell, J., says in McGrath v. Cannon :4a

"Whether a contract is entire or severable, like all questions of

construction, depends on the intention of the parties, and must

be determined in each case by considering the language employed

and the subject-matter of the contract, and how the parties

themselves have treated it."

But it has been pointed out that courts ascribe to the parties an

intention based on what a reasonable expectation as to their re

spective rights, duties, or remedies would be under the contin

gency which has happened, and determine the entirety or divisi

bility of a contract accordingly.47 To discuss the matter in these

"chameleonic" terms usually obscures the real issue. It would

be preferable to deal with the question frankly in terms of rules

based on fairness rather than of fictitiously imputed intentions.

A contract may be regarded as entire for one purpose and

severable for another. This being so, the attempt to classify con

tracts as entire and divisible results in much bewilderment and

confusion. Severable or divisible may be used simply as indi

cating that a portion of the price is, by the terms of the agree

ment, set off against a portion of the goods ; or in general, that

the consideration on each side is apportionable and that the

price for any part performance may be ascertained by compu

tation at a certain rate.48 "Entire contract" is sometimes used in

the sense that the seller is bound to furnish all the goods, or that

the servant is bound to do all the work before demanding any

pay, or in other words, that payment is to be made only after

complete performance.49 This is contrasted with a contract

where a debt immediately arises when part of the performance

has been rendered. "Entire" may, on the other hand, be used

to indicate that the buyer must either take all of the goods or re

's (1915) 29 N. Dak. 420. 151 N. W. 31.

44 (1880) 10 Nebr. 228, 4 N. W. 1004.

4SSee also Riech v. Bolch, (1886) 68 Iowa 526, 27 N. W. 507.46 (1893) 55 Minn. 457, 57 N. W. 150.

" 2 Am. L. Rep. 643 n.; 2 Williston, Contracts, secs. 825, 1611.48Williston, Sales, sec. 804; 2 Williston, Contracts, secs. 861, 1028.49 Baker v. Higgins. (1860) 21 N. Y. 397; Bentley v. Edwards, (1914)

125 Minn. 179, 146 N. W. 347, 51 L. R. A. (N.S.) 254.
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ject them all, and cannot accept the portion which is of proper

grade and reject the balance.50

The most common use of the terms "entire" and "divisible,"

however, especially in the present connection, is with reference

to the question whether a breach as to one portion or installment

of the contract is an excuse (1) from the duty to go on with

the contract, and (2) from the duty to pay for what has been

received.51 Where goods are sold to be delivered in installments,

it is in general presumed that the contract was made in contem

plation of full performance. In a contract of employment by the

year, to entitle the plaintiff to recover the specified wages for

any one month, he must have substantially performed his duties

for that month. But if the plaintiff, before the expiration of the

year, abandons the service without excuse or by his own willful

fault, can he recover nothing for the previous months which he

has worked?52

It would seem that the courts are engaged in a fruitless effort

in the attempt to classify contracts in and of themselves as entire

or divisible. It is not the nature of the contract, but the nature

and effect of the breach which controls the question. The terms

used describe the result rather than the cause, the thing to be

explained rather than the explanation.5' The true test of the

right to recover cannot be found in the unity of the performance

or in the terms of the contract or the apportionment of the con

sideration or the intention of the parties, but only in the just

effect of the breach under the circumstances. What, then, should

be the effect of breach after part performance? Where a breach

occurs at the outset, (in limine) a stricter rule obtains than

after part performance. A proposition is laid down in the notes

to Pordage v. Cole5* as the reason of the decision in Boone v.

Eyre and similar cases, as follows:

"Where a person has received a part of the consideration for

which he entered into the agreement, it would be unjust that

because he has not had the whole, he should therefore be permit-

80 2 Am. L. Rep. 643, 655 n.51 2 Am. L. Rep. 641 n.

"Peterson v. Mayer, (1891) 46 Minn. 468, 45 N. W. 245; Diefenback

v. Starck, (1883) 56 Wis. 462, 14 N. W. 621 ; Johnson v. Fehsefeldt, (1908)

106 Minn. 202, 118 N. W. 797, 20 L. R. A. (N.S.) 1069; 2 Williston,

Contracts, secs. 862, 872.

53 See F. C. Woodward, Doctrine of Divisible Contracts, 39 Am. L.

Reg. (N.S.) 1.

"1 Williams' Saunders, 555.
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ted to enjoy that part without either paying or doing anything

for it.

"Therefore, the law obliges him to perform the agreement on

his part, and leaves him to his remedy to recover any damages

he may have sustained in not having received the whole consider

ation."

This is true only of substantial performance. It is not true

as this quotation seems to imply, that a partial performance will

enable a party to enforce a contract, or that a material breach

after part performance is not a ground of rescission. But there

is no such dilemma, as seems to be implied, between permitting

a party to retain all the benefits of part performance without

compensation, or requiring him to perform the rest of the con

tract on his part. On the contrary, when the plaintiff is guilty

of a material breach he cannot insist on further performance

and compel the defendant to resort to an action for damages.

The breach will operate to excuse the duty of the defendant to

perform further, unless he elects to do so.55 The injured party

should be allowed to refuse to go on with the contract in so far

as it is still wholly executory. But so long as he has received

and retains a portion of the performance, he should ordinarily

be bound to make compensation, after the manner of divisible

contracts, in spite of the default as to the rest of the contract/'"

As to the executed portions of the contract, the ques

tion should be whether the injured party has received sub

stantial benefits from part performance over and above the dam

ages caused by the breach, and whether the conduct of the plain

tiff is so culpable that the policy of the law demands a denial of

all relief by way of penalty. As to the executory portions of the

contract, the other party may well be excused by any material

breach/'7

We may conclude, then, that on principle even so called entire

contracts should be treated as "divisible," after part performance

has been accepted, in the sense that the value of the portions re

ceived must be paid for, even though the rest of the contract is

not performed, subject to the deduction of damages. Breach of

"H. D. Williams Cooperage Co. v. Scofield, (1902) 115 Fed. 119, 123,

53 C. C. A. 23; Clarke Contracting Co. v. City of New York, (N.Y. 1920)

128 N. E. 241.

50 See 2 Williston, Contracts, sec. 872.

57 2 Am. L. Rep. 665-668: 1 Black, Rescission of Contracts, sec. 215;

24 R. C. L. 279; Auer v. Twitchell, Robinson P. Co., (Me. 1920) 111

Atl. 570.
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a condition implied in law should not be permitted to defeat

one's quasi contractual claim to recover compensation on quan

tum meruit or valebat for benefits conferred by part perform

ance, unless possibly in case of bad faith or willful breach.5S It

is only by recognizing the distinction between the effect of breach

as to the executed and executory portions of the contract that

arbitrary and unjust forfeitures may be avoided. A material

breach after part performance will excuse further performance

by the injured party, but should not necessarily penalize the de

faulting party by the forfeiture of all compensation for such

part performance as he has rendered. The measure of damages

for breach of contract should be the same in all cases.

II. Relief Against Express Stipulations.

The law, while looking with righteous abhorrence on for

feitures, and washing its hands of their enforcement, after the

manner of Pontius Pilate, yet has been reluctant to intervene

with affirmative relief or to formulate any consistent principle

condemning the validity of cut-throat provisions which in their

essence involve forfeiture. Although the law will not assist in

the vivesection of the victim, it will often permit the creditor to

keep his pound of flesh if he can carve it for himself.50

It is an anomaly in the law that in some cases it will relieve

from a forfeiture in the teeth of any provision which calls for one,

and in other cases, similar in principle, it will meekly acquiesce

while hard fisted creditors take advantage of the slips of the

unfortunate. The vigorous policy of equity with reference to

bonds and mortgages has not been carried out consistently in

contracts generally. The maxim, "once a mortgage always a

mortgage," expresses the principle that redemption will be al

lowed in spite of any agreement that the mortgaged property

shall be forfeited. All clogs on the equity of redemption are

futile.60 But as Professor Williston points out in his recent note

worthy treatise,1'1 the principle which prohibits the enforcement

of forfeitures and penalties in mortgages and bonds has not been

applied to situations similar in principle that arise from condi-

r,s Woodward, Quasi Contracts. 267 ; Keener. Quasi Contracts, 225 ; Dane

v. Wood, (1905) 73 N. H. 222, 60 Atl. 744, 70 L. R. A. 133; Rosenthal P.

Co. v. National, etc.. Co, (1919) 226 N. Y. 313, 123 N. E. 766.

'"Pence v. Tide Water T. Corp., (Va. 1920) 103 S. E. 694.

°° 2 Williston, Contracts, sec. 771 ; 3 Story. Equity, 14th Ed., sec. 1728;

Samuel v. Jarrah, etc., Corp., 1 1904] A C. 323.

61 2 Williston, Contracts, Chap. XXV.
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tions in other contracts. "Neither law nor equity has dealt ade

quately with oppressive installment contracts."62 As Professor

Williston says:63

"It should not be admitted that a court of equity today has an in

ferior instinct for natural justice or an inferior power to give

effect to it, than Chancellors possessed three centuries ago."

The law carefully limits the remedies which the parties may

provide for themselves by way of penalty, though called "liqui

dated damages."64 But an express condition precedent may of

ten involve a loss or forfeiture, "as penal in its effects as a prom

ise to pay a penalty."65 This is strikingly the case in instalment

contracts where time is declared to be "of the essence," and

the buyer of land or goods may be subjected to a forfeiture of

all the payments he has made. Yet it is generally laid down that

an express condition precedent must be literally and exactly,

performed and any breach will excuse the duty of performance

by the other party.66 Even impossibility will not ordinarily ex

cuse breach of condition precedent, such as the payment of a life

insurance premium by a certain day.67 Mere also a distinction

may be drawn between what is executory and what is executed.

It has been recognized where impossibility to comply with a

condition precedent of an insurance policy was caused by war,

and the insured would lose the benefit of the money previously

paid for premiums without his fault, that in such a case the in

sured was entitled to relief from forfeiture. The United States

Supreme Court enforced a quasi contractual right to the cash

surrender value of the policy, though no such right was reserved,

on the ground that it would not be just for the insurance com

pany to retain the money received and forfeit the equitable value

of the policy.68

The courts of law as well as courts of equity are at liberty

to disregard express conditions where they are harsh and penal

62 William H. Loyd, 29 Harv. L. Rev. 123.

63 2 Williston on Contracts, 1475, secs. 791, 793.

64Quigley v. C. S. Bracket, (1914) 124 Minn. 366, 145 N. W. 29; 34

L. R. A. (N.S.) 4, 13.

65 2 Williston, Contracts, secs. 776, 793.

66 Kelly v. Sun Fire Office, (1891) 141 Pa. St. 10, 21, 21 Atl. 447.

67 Klein v. New York Life Ins. Co.. (1881) 104 U. S. 88, 26 L. Ed.

662; 2 Williston, Contracts, secs. 808. 809.

68 New York Life Ins. Co. v. Statham, (1876) 93 U. S. 24, 32, 23 L.

Ed. 789.
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in their effects and provide for a penalty or forfeiture.69 As

Professor Williston says:70

"The court often under the disguise of the construction is in

fact giving relief from the terms of the contract on principles

analogous to those which have influenced courts of equity in re

lieving from forfeiture."

Where a condition is inserted to enforce punctual perform

ance of a duty it should be considered merely as remedial or ac

cessory, and be relieved against upon payment of the damages

actually incurred. The question should not turn on whether the

condition is subsequent or precedent, as this is a matter of form,

and the law should look at the substance and at the main object

of the contract."

It has been held in some cases that the doctrine of substan

tial performance of building contracts has no application to

cases where an architect's certificate is made a condition prece

dent to the liability of the owner, and that the mere use of the

building is not an acceptance of work or a waiver of the produc

tion of an architect's certificate.72 But other courts refuse to

enforce the express condition strictly, and adopt the rule of sub

stantial performance from implied conditions to dispense with

the express condition.73 The presentation of the certificate is in

itself of no value. The loss of the builder's labor and material

for a slight default involves a forfeiture, and the owner cannot

unjustly enrich himself by the enforcement of the condition. If

no forfeiture would result, the condition will be strictly en

forced.74

A provision forfeiting all wages which may be due at the

time of leaving, if the employee leaves without certain notice,

not confining the amount to any fixed sum or proportion of the

wages for the year, or for any given time, is not reasonable and

will not be enforced. It is a harsh and oppressive exaction where

the forfeiture might cover a very long period.7"' The law will

60 Ashley, Contracts, 170; 4 Columbia L. Rep. 423; 6 R. C. L. 906.

702 Williston, Contracts, sec. 806. See also A. L. Corbin, 28 Yale L.

Jour. 753; Gates v. Parmley, (1896) 93 Wis. 294, 306, 307, 66 N. W. 253.

71 Loyd Cases on Certain Equitable Doctrines, 14, 49 n : 29 Harv. L.

Rep. 123.

"Pope v. King, (1908) 108 Md. 37, 69 Atl. 417. 16 L. R. A. (N.S.)

489.

73 2 Williston, Contracts, secs. 805, 842.

"Birch Cooley v. First National Bank, (1902) 86 Minn. 385, 90

N. W. 789.

75 Richardson v. Woehler, (1872) 26 Mich. 90; Schrimpf v. Tenn.

Mf. Co., (1887) 86 Tenn. 219, 6 S. W. 131.
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not permit a party to stipulate for a remedy by way of self help

by which the other will suffer an arbitrary loss, disproportionate

to the injury, and by which he may enrich himself by the oppres

sion of another. The Knglish courts, however, in the famous

old case of Cutter v. Poire!!,1" decided in 1795. held that no

wages could be recovered although the plaintiff had performed

his duties as second mate until the day of his death and had

completed two-thirds of the voyage, because of an express con

dition by which a lump sum was payable "provided he proceeds,

continues and does his duty as second mate from hence to the

port of Liverpool."

Very severe forfeitures are permitted by the law of most

jurisdictions in contracts for the conditional sale of chattels,

and the equitable principle which forbids a forfeiture is ignored.

The seller is allowed to resume possession without rescinding

the contract or returning the payments made, even though he

may already have collected the major part of the contract

price.77 In some cases, however, it is held that even if there is

an express provision for forfeiture upon default, the seller can

not have the property and the payments too, but must account

for the excess of payments over the damages he has suffered.7"

It has been held in Minnesota that it is not a condition prece

dent to replevin that the seller return or tender back partial pay

ments made or notes given.7" Whether partial payments made

by the buyer are forfeited, in the absence of a provision to that

. effect in the contract, was not decided.

Statutes have been enacted in several states to prevent the

injustice to the buyer of permitting a forfeiture where most of

the price has been paid."0 Such protection should be afforded

the buyer in spite of any attempt in the contract to surrender

it.81 The essential character of a conditional sale is that of a

76(1814) 6 T. R. 320.

"2 Williston, Contracts, sec. 374; Clark v. Barnard, (1883) 108 U. S.

436, 27 L. Ed. 780, 2 S. C. R. 878.

"Preston v. Whitney, (1871) 23 Mich. 260; S. D. Puffer & Sons Co.

v. Lucas, (1893) 112 N. C. 377, 17 S. E. 174, 19 L. R. A. 681; Havs v.

Jordan, (1890) 85 Ga. 741, 11 S. E. 833, 9 L. R. A. 373; Pierce v. Staub,

(1906) 78 Conn. 459. 62 Atl. 760, 3 L. R. A. (N.S.) 785. Compare

Pfeiffer v. Norman, (1911) 22 N. Dak. 168, 133 N. W. 97, 38 L. R. A.

(N.S.) 891.

"Raymond Co. v. Kahn. (1914) 124 Minn. 426, 145 N. W. 164.80 38 L. R. A. (N.S.) 899 n.

81 2 Williston, Contracts, sec. 738; Desscau v. Holmes, (1905) 187

Mass. 486, 73 N. E. 656, 105 A. S. R. 417.
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sale with a mortgage back, and the danger of forfeiture is the

same.82

In land contracts time is frequently declared to be of the

essence of the contract, and it is provided that the failure of

punctual payments of installments will be fatal. The vendor

by the literal terms of the contract is armed with power to in

sist upon forfeiture upon failure of the buyer to pay a single

dollar of the price at the exact time prescribed. Where time

is of the essence, a clause providing that in case of default in

payment of an installment when due. all payments shall be

and remain the property of the seller is valid and binding. A

failure to perform on the day stipulated ipso facto involves a

forfeiture, without the necessity of notice or any affirmative

act on the part of the vendor.'3 In some cases, however, it

is held that a mere failure to pay the purchase money according

to the terms of the agreement will not produce a forfeiture

without the tender of a deed to put the purchaser in default.84

By the great weight of American authority no relief can be

afforded against express conditions precedent inflicting for

feiture where the contract makes time of the essence, although

the delay may be very slight and although the buyer has paid

a large part of the price and has greatly improved the land.*"'

The vendor is entitled to the land, with all improvements, fix

tures and growing crops, and in addition to the purchase money

already paid.

In a recent Minnesota case*0 it was held that a vendee who

defaults in payments due under a land contract and announces

82 R. C. Bartley Co. v. Lee. (1915) 87 N. J. L. 19, 93 Atl. 78.

83 But see 107 A. S. R. 726 n; Waite v. Stanley, (1914) 88 Vt. 407,

92 Atl. 633, L. R. A. 1916C 886, 893; Vito v. Birkel, (1904) 209 Pa. St.

206, 58 Atl. 127.

"Frink v. Thomas, (1891) 20 Ore. 265, 25 Pac. 717, 12 L. R. A. 239;

Wells-Fargo Co. v. Fage, (1905) 48 Ore. 74, 80, 83 Pac. 856. 3 L. R. A.

(N.S.) 103; Reese v. Westfield, (1909) 56 Wash. 415, 105 Pac. 837, 28

L. R. A. (N.S.) 956; O'Connor v. Hughes, (1886) 35 Minn. 446, 29

N. W. 152.

85 True v. Northern Pac. Ry Co., (1914) 126 Minn. 72; 147 N. W.

948; Glock v. Howard, (1898) 123 Cal. 1, 55 Pac. 713; Pomeroy, Equity,

4th Ed., sec. 455, secs. 222, 228; Skookum Oil Co. v. Thomas, (1912)

162 Cal. 539, 123 Pac. 363, L. R. A. 1918B 551 n; Heckard v. Sayre,

(1864) 34 111. 142; Cheney v. Bilby, (1896) 74 Fed. 52, 20 C. C. A. 291 ;

2 Williston, Contracts, 1517; Hurley v. Anicker, (1915) 51 Okla. 97,

151 Pac. 593, L. R. A. 1918B 538, 540 n. On right of vendee to recover

payments when in default ; Ames, Cases on Equity, 341 n ; Eastern

Oregon Land Co. v. Moody, (1912) 198 Fed. 7.

86 Nelson Real Estate Agency v. Seeman, (Minn. 1920) 180 N. W.

227.
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his inability to complete the contract, is not entitled to a return

of the down payment made when the contract was signed; nor

can the court in equity require a return of the money by the

vendor as a condition of the cancellation of the contract. In

this case the purchaser had been drafted into the United States

army and was killed in action on the battlefields of France. He

left no estate, and when the vendor sued for a specific per

formance or a cancellation against his administrator, the admin

istrator pleaded inability to complete and asked the refundment

of the advance payments; but relief was denied although the

payments made exceeded the vendor's damages.

Suppose a purchaser has contracted for a house or a farm

to be paid for by installments and no conveyance is to be made

until all the installments are paid. It is declared to be a condi

tion precedent that all payments must be punctually made on

the very day they fall due, and on the failure to pay any in

stallment when due, all obligations of the vendor shall be at

an end and all previous payments forfeited as liquidated dam

ages. Time is declared to be of the essence of the contract. Let

us suppose that the purchaser under such a contract has been

in possession for years, has paid a large portion of the pur

chase price and has expended thousands of dollars in improve

ments on the land, and then by forget fulness, or some other

accidental cause, omits to pay the last installment of one thou

sand dollars by the exact hour prescribed by the contract. He

is ready with the money in his hands an hour or a day after

the default, offers it to the vendor and implores him to take

it ; yet under the doctrine of many American courts, he may be

doomed to see the whole of his estate, the reward of years of

toil and effort, entirely swept away from him in a moment by

the unbending rule of law as to forfeiture where time is made

of the essence of the contract.87

In the leading case of Clock v. Howard,** Justice Henshaw,

in speaking of the remedies open to the vendor under such a

contract, says :

"Still resting upon the contract, he may remain inactive, and

yet retain to his own use the moneys paid by the vendee, so

that it is of no moment whether or not the contract declares that

87 See Edgerton v. Peckham, (1844) 11 Paige (N.Y.) 352; Cheney

v. Bilby, (1896) 74 Fed 52, 60.88 (1898) 123 Cal. 1, 55 Pac. 713.
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such moneys shall upon breach be forfeited as liquidated dam

ages.

"If his generosity prompts him to do so, he may agree with

the vendee for a mutual abandonment and rescission, in which

case the vendee in default would be entitled to a repayment

of his money."

Even if specific performance must be denied, an equitable or

a quasi contractual right to recover previous payments and the

value of improvements, subject to deduction for any use and

possession enjoyed and any damages caused, should surely be rec

ognized to prevent a forfeiture.89 Otherwise the law becomes

the passive accessory of any Shylock who chooses to wrest from

a purchaser an estate which he has almost paid for by reason

of some minor default.

The relation of the vendor and purchaser of land, under

a wholly executory contract, has been likened to the relation of

mortgagor and mortgagee. The analogy is especially close when

the buyer is given possession and enjoyment of the land. The

vendor's true remedy is foreclosure, even where time is made of

the essence.90 But the right to relief from forfeiture is not de

pendent on the exactitude of this analogy, as there is no reason

why such relief should be confined to bonds and mortgages.

In recent decisions the English Privy Council has held that

while the purchaser in default may not be entitled to specific

performance under a contract where time is made of the es

sence, nevertheless a return of the advance payments should be

allowed.91 This eminent court held that forfeiture of the money

paid under the contract was a penalty from which relief might

be granted on proper terms. It was pointed out that the pen

alty would become more and more severe as the performance

approached completion, and the money liable to confiscation would

become larger. If time is made of essence, the purchaser to se

cure his rights under the contract, must perform within the stip

ulated time. But equity in denying specific performance will

require the seller to repay the portions of the price which he has

received. The purchase money paid is to be regarded only as se

curity for the true amount of damages which the vendor has

89 See Bradley. J., in New York Life Ins. Co. v. Statham, (1876)

93 U. S. 24, 32, 23 L. Ed. 789; 2 Williston, Contracts, 1550 n.

""Lytle v. Scottish American Mortgage Co., (1905) 122 Ga. 458, 50

S. E. 402; 2 Williston, Contracts, sec. 791; 1 Pomeroy, Equity Juris

diction, 4th Ed., sec. 368.

"Steedman v. Drinkle, [1916] 1 A. C. 275.



348 MINNESOTA LAW REVIEW

suffered by the purchaser's breach. This seems especially clear

where the purchaser is ready and willing to pay the balance of

the price and desires specific performance, but the vendor claims

forfeiture of land and money on the basis of some slight delay.92In some jurisdictions, particularly in the western provinces

of Canada, provisions for forfeiture of payments in land con

tracts are held to be invalid, either at common law or by statute,

and the court will order the defendant to restore what he has

received in part payment less actual damages.93 These courts

will not permit the vendor to paralyze judicial power by the in

sertion of the magic phrase that "time is of the essence of the

contract."

It is sometimes difficult to distinguish between a declaration

of rescission and a declaration of termination or forfeiture. The

serious breach by one party may be treated by the other as a

ground of rescission, authorizing him to disaffirm the contract.

If he rescinds, the contract is avoided ab initio, and the other

party is entitled to be put in statu quo. The idea of rescission

implies that what has been given shall be restored. Where the

vendor, upon default, elects to rescind the contract, there is no

forfeiture of payments made by the vendee.9'

In Pierce v. Staub?'* the vendor, with inordinate greed, claimed

a forfeiture of sixty thousand dollars without any showing that

he had lost a dollar by reason of the default of the vendee. It

was held that a rescission had been effected by the notice of the

termination of the contract. The notice of the termination was

said to be equivalent to a formal or mutual rescission, and,

therefore, the vendor could not retain advance payments, at least

in the absence of a forfeiture clause.

According to many courts, however, mere notice of default

or forfeiture, demand of possession, re-entry or even an action

to cancel the contract and quiet title, do not constitute a rescis

sion entitling the vendee to recover payments made.96 It is

02 53 Can. L. Journal, 161, 166; Labelle v. O'Connor, (1908) 15

Ont. L. Rep. 519, 53b.

"-Brown v. Verzani, (1917) 181 Iowa 237, 244, 164 N. W. 601; Price

v. Ruggles, (1917) 28 Manitoba L. Rep. 132; Brown v. Walsh, (1919)

45 Ont. L. Rep. 646; Moodie v. Young, (1908) 1 Alberta L. Rep. 337;

Barnes v. Clement, (1896) 8 S. Dak. 421, 12 S. Dak. 270, 81 N. W. 30.

'-"Frink v. Thomas, (1891) 20 Ore. 265, 25 Pac. 717, 12 L. R. A. 239.

95 (1906) 78 Conn. 459, 62 Atl. 760, 3 L. R. A. (N.S.) 785.

""List v. Moore, (1912) 20 Cal. App. 616, 129 Pac. 962; Newell v.

Stone Co.. (Cal. 1920) 184 Pac. 659, 9 Am. L. Rep. 993; Malloy v. Muir,

(1901) 62 Nebr. 80, 86 N. W. 916.
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well, however, for the vendor to he careful of the language he

uses when he declares the contract terminated. In Waters v.

Pearson,91 on the other hand, it was held that if the seller elects

to keep the land and to terminate the contract because of the

buyer's default, he cannot withhold advance payments on the

ground of forfeiture, although he may apply them to satisfaction

of his actual damages.'18

In Lytic v. Scattish-American Mortgage Co.M it was held that

although* the contract itself provides for the retaking of posses

sion on default and the forfeiture of advance payments, never

theless, when the vendor terminates the contract for default of

the vendee, the latter is entitled to an accounting for payments

and improvements made. If, on default, the vendor seeks to

recover the land, he must account to the vendee for the purchase

money. His action in retaking possession is a rescission.

The tendency of the law is to deny to a defaulting vendee

reimbursement. But in this case Lamar, J., gives one of the

best discussions on the subject of forfeiture to be found in

the books. The court acutely summarizes and criticizes the view

upholding a provision for forfeiture of the purchase money

or improvements on termination of the contract. The court

says :100

"Those holding this view insist that not to enforce a stipula

tion for forfeiture is to interfere with the right of contract; that

to permit the vendee as plaintiff or defendant to recover the

value of improvements made or to regain money previously paid,

leaves the vendor where he cannot know whether the land is

sold or not; forces him, during the credit period, to be ready at

all times to refund the money paid; enables the vendee to take

advantage of his own wrong, so that if the land increases in

value, he can insist on performance, while if the market price

declines, he will cease to make payments, and upon the exer

cise of the reserved right to rescind, the vendee will then de

mand the return of what has been previously lawfully paid, or

seek reimbursement for improvements which have become a part

of the real estate."

The court answers these contentions as follows :

"To the extent of the land sold, the improvements thereon, the

money in the hands of the vendor received of the vendee, and

also to the extent of the vendee's general estate, the law guar-

« (1914) 163 Iowa 391, 144 N. W. 1026.

98See L. R. A. 1918B 544 n ; L. R. A. 1916C 893 n.

09 (1905) 122 Ga. 458, 50 S. E. 402.

100 (1905) 122 Ga. 458, 50 S. E. 402.
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antees the vendor against loss if he sues to recover the pur

chase price. He is not obliged to rescind. But when he does

exercise that right, he discharges the vendee from liability under

the contract, sets aside the sale, and is entitled to a return of the

property subject only to the condition that as his status has been

restored, he must also restore the status of the vendee.101 The

vendee is not entitled to a return of his purchase money until

he has allowed, as a deduction therefrom, all damages caused

by his breach—one element of which will be the fair rental value

of the property during the time he occupied it. But when he

has done this, that is all that the law requires. Damages for

the breach, payment of the rent, and a return of the land restore

the vendor to his status.

"The prohibition against the exaction of penalty and enforce

ment of forfeiture is not alone for the benefit of those who have

kept their contracts. They do not need it. The effort to enforce

a penalty and forfeiture is generally against a party who is de

linquent."102

It would seem equitable to hold that a party cannot treat a

contract as terminated so as to resume the property which he has

parted with and at the same time keep the money which he has

received as the consideration for it. In like manner, the pur

chaser cannot retain possession of the land or other part per

formance which he has received and at the same time defend

payment of his note for the purchase price on the ground of de

fective title. He must either rescind or rely on a cross action

for damages.10'

Statutory provisions are badly needed to give purchasers

of land and chattels more effective protection against forfeiture.

By Minnesota law,104 thirty days' notice must be given of an in

tention to terminate a land contract for default. It is held that this

proceeding is in effect a strict foreclosure of the contract and

that a tender made after the expiration of thirty days is of no

avail. The provision was enacted to prevent persons having

rights under executory contracts for the purchase of lands from

being cut off too abruptly upon failure to meet installments due

101 Civil Code. secs. 3924. 3712.

101 See also Lathan v. Davis, (1891) 44 Fed. 862; Compare Raymond

Co. v. Kahn, (1914) 124 Minn. 426, 145 N. VV. 164; See also Ann. Cas.

1917C 85 n.

103 Daniels v. Englehart, (1910) 18 Ida. 548, 111 Pac. 3, 39 L. R. A.

(N.S.) 938. Compare Lafferty v. Evans, (1906) 17 Okla. 247, 87 Pac.

304, 21 L. R. A. (N.S.) 363, 369; German Sav. Inst. v. De La Vergne

Ref. Mach. Co., (1895) 70 Fed. 146, 17 C. C. A. 34; 5 Page, Contracts,

secs. 2981-2984.

«* G. S. 1913, sec. 8081.
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thereon. It gives the vendee time within which to protect his

rights.105

In Waters v. Pearson,10" it is held that under the Iowa statute

a forfeiture cannot become effective until written notice and

the expiration of thirty days thereafter. "This is a merciful pro

vision extending a little grace to a party in default who may be

staggering under the load of his undertaking." The court fur

ther held in this case that a provision for forfeiture is invalid.

"If the vendor's damages be less than the advance payments, we

know of no sound reason of law or morals why the vendee should

not recover the balance remaining." If the vendor elects to ter

minate the contract and keep the land instead of insisting on

specific performance, he must account for advance payments in

excess of the damages.

In California, Montana, North Dakota and South Dakota,

there is a code provision that whenever by the terms of an obli

gation a party thereto incurs a forfeiture by reason of his failure

to comply with its provisions, he may be relieved therefrom upon

making full compensation to the other party, except in case of a

grossly negligent, willful or fraudulent breach of duty. In Clif

ton v. Wilson101 it is stated that this provision is consonant with

the theory of compensation which prohibits parties to contracts

from stipulating therein for forfeitures.108 This provision does

not seem to have been effective, however, to afford adequate

protection against forfeiture.100

In Ontario, Manitoba, Alberta, British Columbia and Sas

katchewan there are statutory provisions as to relief against pen

alties and forfeitures and the termination of land contracts. The

courts may grant relief to a defaulting purchaser where the ven

dor is attempting to determine the contract and to enforce a for

feiture in various ways: (1) By rescinding the contract and

directing the vendor to return all moneys paid less damages ; (2)

by decreeing specific performance with compensation; (3) by

foreclosure, appointing a day for redemption, and in default

either strict foreclosure or sale; or (4) granting an extension of

105 International R. Co. v. Vanderpoel, (1914) 127 Minn. 89, 148

N. W. 895.

io6 (1914) 163 Iowa 391, 144 N. W. 1026.10' (1913) 47 Mont. 305, 132 Pac. 424.

10* See Fratt v. Daniels-Jones Co., (1913) 47 Mont. 287, 133 Pac.

700: Cook-Reynolds Co. v. Chipman, (1913) 47 Mont. 289, 133 Pac. 694.

109 Suburban Homes Co. v. North, (1914) 50 Mont. 108, 145 Pac. 2,

Ann. Cas. 1917C 81 ; cf. Barnes v. Clement, (1899) 12 S. D. 270..81 N. W.

301.
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time to the purchaser to remedy his default.110 The rights of

the parties are being more and more worked out on the analogy

of the mortgage relation, and the purchaser's right to claim re

lief against forfeiture has become generally recognized. Amer

ican courts and legislatures have been left somewhat behind by

our English and Canadian brethren.

Just as the law refuses to individuals the remedy of seeking

redress by self help without resort to the courts, so it should

regulate the remedies which they provide for themselves to

enforce their contracts, not only by refusing to enforce them, but

also by relieving against unconscionable, oppressive and ruinous

exactions in the nature of penalties and forfeitures.

The traditional reluctance to relieve against conditions prece

dent as contrasted with conditions subsequent has no basis, it is

submitted, except in so far as the condition may affect what is still

executor}' as contrasted with what is executed. A distinction may

be drawn between the loss of the right to go on with the contract

or to demand specific performance, and the forfeiture of the bene

fits of what one has already given or done. The courts might

well, in all cases of part performance, require a rescission upon

just terms, as a condition of the right to terminate a contract and

hold oneself excused from further duty under it.

110 See McCaul, Remedies of Vendors and Purchasers, 2nd Ed., 119,

122, 136; Great W. L. Co. v. Wilkins, (1907) 1 Alberta 155, 167; Cana

dian Pacific Ry. Co. v. Meadows, (1908) 1 Alberta L. Rep. 344; Pro

vincial S. Co. v. Gratias, (1919) 12 Sask. 155; Hall v. Turnbull, (1909)

2 Sask. L. R. 89.
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INDUSTRIAL COURTS: WITH SPECIAL REFERENCETO THE KANSAS EXPERIMENT1By J. S. Young*

2. Involuntary Servitude.—Section 17 of the Kansas act

creating a court of industrial relations for the settlement of dis

putes between employers and employees in the industries affected

with public interest makes it unlawful for any employee or other

person wilfully to strike or picket any of the specified indus

tries, etc., for the purpose of hindering, delaying, interfering

with or suspending their operation.

In the debate between Mr. Samuel Gompers, President of the

American Federation of Labor, and Governor Henry J. Allen of

Kansas at Carnegie Hall, May 28, 1920, the former contended

that section 17 is an abridgment of a person's right to quit work

and therefore constitutes involuntary servitude, which is pro

hibited by the thirteenth amendment; that the right to strike has

been the chief weapon of labor unions in bettering the conditions

of working men; that denying the use of this right compels

workmen to labor against their will, which is involuntary servi

tude.2 Governor Allen replying contended that the point in

volved is not the right of men to quit work, but the coercive

power of unions to compel them to quit work against their own

will. He said the object of the Kansas act is not to prohibit a

single individual from quitting work, but to prevent a conspiracy

to quit work for the purpose of injuring an industry whose con

tinuous operation is imperative for furnishing the necessaries of

*Professor of Political Science, University of Minnesota.1 Continued from 5 Minnesota Law Review 185 ; also 4 Minnesota

Law Review 483 and 5 Minnesota Law Review 39.

2 Gompers-Allen Debate, p. 9 et seq.

For judicial definition and discussion of slavery and involuntary servi

tude see Civil Rights Cases, (1883) 109 U. S. 3, 27 L. Ed. 835; Slaughter

House Cases, (1872) 16 Wall. (U.S.) 36; Plessy v. Ferguson, (1896)

163 U. S. 537, 16 S. C. R. 1138, 41 L. Ed. 256; Hodges v. United States.

(1906) 203 U. S. 1, 27 S. C. R. 6, 51 L. Ed. 65; Robertson v. Baldwin,

(1897) 165 U. S. 275. 17 S. C. R. 326, 41 L. Ed. 715; Patterson v. The

Eudora, (1903) 190 U. S. 169, 23 S. C. R. 821, 47 L. Ed. 1002; In Re

Dassler, (1886) 35 Kan. 678, 12 Pac. 130; Bailey v. Alabama, (1911) 219

U. S. 219, 315, 55 L. Ed. 191; Arthur v. Oakes, (1894) 63 Fed. 310, 25

L. R. A. 419; United States v. Sugar, (1917) 243 Fed. 423; Story v.

Perkins, (1917) 243 Fed. 997; Arver v. United States, (1918) 245 U. S.

366, 62 L. Ed. 352, 38 S. C. 159.
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life to the people of the state. He then put to Mr. Gompers

the following question which brings into striking relief the public

aspect of the whcle matter :*

"When a dispute between capital and labor brings on a strike

affecting the production or distribution of the necessaries of life,

thus threatening the public peace and impairing the public health,

has the public any right in such a controversy, or is it a private

war between capital and labor?"

Mr. Gompers did not attempt an answer to this question at

the time of the debate, saying he hoped to live long enough to

answer it; but there was so much unfavorable newspaper com

ment concerning his attitude in the matter that he attempted an

answer a few days later, maintaining that in case of an industrial

dispute between capital and labor there is no disinterested public ;

that is, there are only two classes of persons, namely, capitalists

and their sympathizers and workers and their sympathizers. Of

course, everyone knows this is no answer. It is an evasion. It is

common knowledge that in an industrial dispute which involves

a lockout or strike there are three parties—the employers, the

employees and the public.4 The latter are not directly concerned

in the controversy but suffer in at least two ways: (1) by in

convenience and deprivation while the contest lasts ; (2) by being

compelled later to pay the bill when the controversy is settled.

Section 17 safeguards the rights of the individual to quit

work as follows :

"That nothing in this act shall be construed as restricting the

right of an individual employee engaged in the operation of any

such industry, [etc.] to quit his employment at any time.""'

In the brief of Mr. Redmond S. Brennan, counsel for Howat

before the supreme court of Kansas, the contention is made that

this provision protects the rights of the floating laborer, but

overlooks the rights of a resident of the state who has family ties

and interests which make him a part and parcel of the commu

nity; that the force of circumstances makes it impossible for the

3 Gompers-Allen Debate, p. 36 et seq.

4 Professor Alvin Hansen, of the University of Minnesota, estimates

the proportions as follows in 1910: Capital, 13.8 per cent: labor, 38.2 per

cent; public, 41.9 per cent; unclassified, 6 per cent. See Quarterly Publi

cations of American Statistical Society, December, 1920. Governor Allen

of Kansas estimates that in a particular controversy the proportions are,

the public, 90 per cent ; capital and labor combined, 10 per cent. Saturday

Evening Post, March 1920. p. 6.

5 Laws of 1920 ; Chap. 29, Sec. 9. ■

6 See Brief of Redmond S. Brennan, p. 37.
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latter to quit his work, finally, because there is a determinism in

industry* that binds the laborer as inexorably as the slave of old

was bound to his oar in the galley ; that the training and skill

he has acquired relate him to one job and to one alone, not

through choice but force of circumstances ; that he cannot go out

side his industry, but must continue in his present employment

and accept such wages and working conditions as he may there

obtain ; that the only thing which differentiates him from the

slave is his liberty of contract concerning wages, hours and work

ing conditions ; that the right to strike is a part of the liberty

of contract and when this right is taken away the liberty of con

tract is destroyed and the laborer is reduced to involuntary servi

tude.

This is a gloomy medieval view to take in the midst of twen

tieth century opportunities in the United States. The statements

made by Mr. Gompers and Mr. Brennan overlook the provision

of the law which scrupulously safeguards the right of every per

son "to make his own choice of employment and to make and

carry out fair, just and reasonable contracts and agreements"

and the section set out above which expressly declares that nothing contained in it shall be construed as restricting the right of

an individual employee engaged in the operation of any such

industry to quit his employment at any time.

The proponents7 of the Kansas act contend that section 17

enacts into law what courts of equity have been doing already by

restraining conspiracies. It was held in the case of Hitchman

Coal and Coke Company v. Mitchell? by Justice Pitney, as fol

lows :

"The right [to form unions and have third parties such as

officers of labor unions] is not so absolute that it may be exer

cised under any circumstances ; whereas in truth like other rights

that exist in civilized society, it must always be exercised with

reasonable regard for the conflicting rights of others."

In a note to Beckman v. Marsters,3 by Justice Loring, the

following is found:

"Injunction will also be granted to restrain the representative

of a labor union from attempting to induce apprentices to violate

7 See brief of Messrs. R. J. Hopkins, A. B. Keller and F. S. Jackson,

counsel for the state in the Howat case, p. 12.

* (1917) 245 U. S. 229, 62 L. Ed. 260.

8 (1907) 11 L. R. A. (N.S.) 202. See Flacus v. Smith, (1901) 199

Penn. 128, 133, 54 L. R. A. 640, 85 A. S. R. 779, 48 Atl. 894. See Enter

prise Foundry Co. v. Iron Moulders' Union, (1907) 149 Mich. 31, 112

N. W. 685.
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the contract of apprenticeship fin which they agreed not to join

labor unions] by joining his labor union."Also,

"It has long been settled that interference with labor con

tracts by inducing laborers to break their contracts of employ

ment would be restrained by injunction. In fact it was to pro

tect such contracts as this that the aid of equity was first in

voked."

Furthermore, conspiracies that have for their object the bet

terment of the conditions of the workmen may be restrained by

injunctive process if the conspiracy would result in a breach of

the law.10 This same point was discussed in the case of Toledo,

etc., Co. v. Pcnn. Co.,11 by Judge Taft, in the following words:

"While an employee may bestow or withhold his labor as he

will, if he uses the benefit which his labor is or will be to another

by threatening to withhold or agreeing to bestow it, or by actu

ally withholding it, or bestowing it for the purpose of enforcing,

procuring or compelling that other to commit an unlawful act,

such withholding or bestowing of labor is itself an unlawful

and criminal act."

Justice Blatchford, speaking for the Supreme Court in the

case of Joy v. St. Louis,12 said:

"It is one of the most useful functions of the court of equity

that its methods of procedure are capable of being made such as

to accommodate themselves to the development of the interests

of the public in the progress of trade and traffic by new methods

of intercourse and transportation."

If a court of equity can restrain employees from violation and

intimidation and from enforcing rules of labor unions which re

sult in irremediable injuries to their employers and the public,

does not the legislature likewise have the power to define and

prescribe rules to protect the public in similar circumstances?

The contention of the opponents of the Kansas act that section

17 re-establishes involuntary servitude is not sound because (1)

there is no economic duress in our land of opportunity and mo

bility of labor; (2) the law carefully safeguards the right of the

individual to make his own choice of labor and carry out fair,

just and reasonable contracts and agreements of employment and

to quit his employment at any time, provided he does not con

spire with others for the purpose of hindering the operation of

an essential industry. The law does not attempt to compel any

"See In re Debs, (1894) 158 U. S. 564, 39 L. Ed. 1092.

11 (1893) 19 L. R. A. 387.

12 (1890) 138 U. S. 1, 34 L. Ed. 843, 11 S. C. R. 243.



INDUSTRIAL COURTS 357

person to work against his will; therefore, there is no involun

tary servitude.

3. The "Closed Shop" and the Obligation of Contracts.—

Section 9 empowers the court of industrial relations to modify

contracts of employment in the industries affected with a public

interest so that they shall be and remain fair, just and reasonable,

"if, during the continuance of any such employment the terms

or conditions of any such contract or agreement, hereafter entered

into, are by said court, in any action or proceeding properly be

fore it under the provisions of this act found to be unfair, un

just and unreasonable."

The union labor officials claim that this section is a blow

aimed at the "closed shop" because the court would be empowered

to prevent, and in case of any dangerous controversies between

employer and employee, could make it impossible for the unions

to enforce a contract with their employers, requiring them to

use union laborers only. In other words, their contention is that

section 9 will make it impossible to maintain the "closed shop" in

the state. No one denies that laborers may join and maintain

labor unions for lawful purposes which include the right to bar

gain collectively; but the right to contract is not absolute either

for individuals or labor unions. The Supreme Court in Gompers

v. Buck's Stove and Range Co.,13 by Justice Lamar, said :

"Society itself is an organization, and does not object to or

ganizations for social, religious, business and all legal purposes.

The law, therefore, recognizes the right of workmen to unite

and to invite others to join their ranks, thereby making available

the strength, influence and power that come from such associa

tion. By virtue of this right powerful labor unions have been

organized.

"But the very fact that it is lawful to form these bodies with

multitudes of members, means that they have thereby acquired a

vast power, in the presence of which the individual may be help

less. This power, when unlawfully used against one, cannot be

met. except by his purchasing peace at the cost of submitting to

terms which involve the sacrifice of rights protected by the con

stitution ; or by standing on such rights, and appealing to the pre

ventive powers of a court of equity. When such appeal is made

it is the duty of the government to protect one against the many

as well as the many against the one."

The labor unions make much of the Adair1* and Coppagel5

cases which emphasized the right of the employer to maintain

« (1910) 221 U. S. 439, 55 L. Ed. 805.

"Adair v. United States, (1908) 208 U. S. 161, 52 L. Ed. 436, 13

Ann. Cas. 764.
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the "open shop." They maintain that the unions have the same

right to insist on the "closed shop." In other words, they argue

that the whole matter should be subject to contract between em

ployer and employee and that section 9 limits this contractual

right. This contention is tenable so far as the public interest is

not involved. The decision in the Coppagc case declared that the

fourteenth amendment bars the states from striking down per

sonal liberty or property rights, or materially restricting their

normal exercise, "excepting so far as may be incidentally neces

sary for the accomplishment of some other or paramount ob

ject, and one that concerns the public welfare." Section 9 is

grounded on this exception. The state of Kansas has declared

by legislative act that contracts between employers and employees

which hinder or prevent the operation of the industries, etc.,

affected with a public interest, are subversive of public right

and may be modified by the court of industrial relations to make

them conform to the public interest. The pronouncement of

Chief Justice White in the case of Wilson v. Nau16 is the latest

word of the Supreme Court touching this point. The Chief

Justice said :

"Here again it is obvioxis that what we have previously said

is applicable and decisive, since whatever would be the right of

an employee engaged in private business to demand such wages

as he desires, to leave the employment if he does not get them,

and by concert of action, to agree with others to leave upon the

same condition, such rights are necessarily subject to limitation

when employment is accepted in a business charged with a public

interest and as to which the power to regulate commerce pos

sessed by Congress applied, and the resulting right to fix, in

case of disagreement and dispute, a standard of wages, as we

have seen necessarily obtained. In other words, considering com

prehensively the situation of the employer and the employee in

the light of the obligations arising from the public interest and

of the work in which they are engaged, and the degree of regula

tion which may be lawfully asserted by Congress as to that busi

ness, it must follow that the exercise of the lawful governmental

right is controlling."

Justice McKenna in a concurring opinion said :

"When one enters into interstate commerce, one enters into a

service in which the public has an interest, and subjects one's

self to its behests. And this is no limitation of liberty; it is the

consequence of liberty exercised, the obligation of his under-

"Coppage v. Kansas, (1914) 236 U. S. 1, 59 L. Ed. 441, 35 S. C. R.

240.
i6 (1917) 243 U. S. 332, 61 L. Ed. 755, 37 S. C. R. 298.
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taking, and constrains no more than any contract constrains.

The obligation of a contract is the law under which it is made,

and submission to regulation is the condition which attaches to

one who enters into or accepts employment in a business in which

the public has an interest."

The employer may contract to maintain the "open shop" and

the unions may contract to maintain the "closed shop" but the ex

ception quoted from the Coppage case and whole tenor of the

Wilson v. New case uphold the power of the legislature to mod

ify both classes of contracts under the police power, in order to

preserve peace, order and safety and promote the general wel

fare of the public.

Mr. Brennan's brief17 contends that section 23 is unconsti

tutional because it impairs the obligation of the contract.18 The

section in question provides that the orders of the court of in

dustrial relations as to minimum or standard of wages are to be

deemed prima facie as reasonable and just and such minimum

wage takes effect as of the time the investigation by the court

began, not when the order is made, and either party to the contro

versy having a balance due on account of the minimum wage fixed

may sue for it in any court of competent jurisdiction. The con

tention is that the retroaction from the date of the order to the

beginning of the investigation works the impairment. The opin

ion of the writer is that this section is unwise, unworkable and

should be repealed; but it does not impair the obligation of the

contract. It would be an impairment if applied to a contract

made before the law was passed. Section 9 specifically states

that the law shall apply "to such contract or agreement hereafter

entered into." It is a well known principle that all contracts made

17 See Mr. Brennan's brief, p. 46.

18 See 6 R. C. L. "Obligations of Contracts," secs. 314-15 and cases

cited. For additional cases on impairment of obligation of contracts, see

New Orleans Water Works Co. v. Louisiana Sugar Refining Co., (1888)

125 U. S. 18, 8 S. C. R. 741, 31 L. Ed. 607; Trustees of Dartmouth Col

lege v. Woodward, (1819) 4 Wheat. (U.S.) 518, 4 L. Ed. 629; Odgen v.

Saunders, (1827) 12 Wheat. (U.S.) 213, 6 L. Ed. 606; Von Hoffman v.

City of Quincy, (1866) 4 Wall. (U.S.) 535, 18 L. Ed. 403; Fletcher v.

Peck, (1810) 6 Cranch 87, 3 L. Ed. 162; Charles River Bridge v. Warren

Bridge,' (1837) 11 Pet. (U.S.) 420, 9 L. Ed. 733; Rochester Ry. Co. v.

Rochester, (1907) 205 U. S. 236, 51 L. Ed. 784, 27 S. C. R. 469; Coving

ton v. Kentucky, (1899) 173 U. S. 231, 43 L. Ed. 679, 19 S. C. R. 383;

Greenwood v. Freight Co., (1881) 105 U. S. 13, 26 L. Ed. 961; Beer Co.

v. Massachusetts, (1877) 97 U. S. 25, 24 L. Ed. 989; Fertilizing Co. v.

Hyde Park, (1878) 97 U. S. 659, 24 L. Ed. 1036; Stone v. Mississippi,

(1879) 101 U. S. 814, 25 L. Ed. 1079; New Orleans Gas. Co. v. Louisiana

Light Co., (1885) 115 U. S. 650, 29 L. Ed. 516; Illinois Central R. Co. v.

Illinois, (1892) 146 U. S. 387, 36 L. Ed. 1018, 13 S. C. R. 110.
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after the passage of a law are made in view of and are sub-ect

to the existing law; therefore, section 9 does not impair the obli

gation of the contract.

4. Relation of the Act to Interstate Commerce.—The con

stitutionality of the Kansas act has been denied because it places

an unnecessary burden on interstate commerce and conflicts with '

federal legislation passed in conformity with the interstate com

merce clause of the constitution. This objection was raised be

fore the court of industrial relations in the case of Wendcle v.

Union Pacific R. Co}'' Wendele, as vice-president of the Interna

tional Brotherhood of Stationary Firemen and Oilers, filed a

complaint touching the wage situation and asked the court to take

jurisdiction, fix a minimum wage, and prescribe reasonable rules

and regulations in the premises. Counsel for the railroads de

nied the jurisdiction of the court on the ground that the railroads

were engaged in interstate commerce and, therefore, come under

the act of Congress, approved February 28, 1920, known as "The

transportation act of 1920" which provides means for the settle

ment of such disputes as were involved in the case. Judge Hug-

gins delivered the opinion of the court and on taking jurisdic

tion of the case said the evidence showed that while the mem

bers of the local unions are not "road men" and have nothing to

do directly with the operation of trains, they are engaged in

work which directly affects the operation of trains in both intra

state and interstate commerce ; that the work of the unions is

all done within the state of Kansas and by residents of the state ;

that the wage of the workers is unreasonably low especially for

men with families to support. Touching the legal objections raised

by counsel for the railroads, the court said: The tenth amend

ment reserves the "police powers" to the state and upon this re

serve power the Kansas act was passed to protect and defend

the comfort, well-being, property, health, morals and safety of

the people of the state of Kansas. The court pointed out that

section 6 declares that certain industries including railroads must

be operated with reasonable continuity to the end that the people

may be supplied with the necessaries of life; also, that section 9

declares that workers engaged in certain industries including

railroads must be paid a fair wage and have healthful and moral

surroundings while engaged in such labor ; the court then quoted

19 (1920) Kansas industrial court, Docket No. 3293. Printed transcript.
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with approval the words used by Justice Hughes in the case of

Simpson v. Shepard20 as follows :

"It is competent for a state to govern its internal commerce,

to provide legal means to create and regulate local facilities, to

adopt protective measures of a reasonable character in the inter

est of the health, safety, morals and welfare of its people, al

though interstate commerce may incidentally . or indirectly be

involved."

The court then added :

"Of course in matters requiring uniform national regulations,

when Congress acts, the states would be prevented from enacting

legislation which might in any way disturb the national regula

tions. The national government is paramount but in the absence

of federal legislation prohibiting the same, there may be a great

variety of state regulations indirectly affecting interstate com

merce."

The same point of view is upheld by the Supreme Court in the

case of Hennington v. Georgia,2' by Justice Marian, as follows :

"The legislative enactment of the states passed under the ad

mitted police powers and having a real relation to the domestic

peace, order, health and safety of the people, but which, by

their necessary operation, affect to some extent, or for a limited

time, the conduct of commerce among the states, are yet not in

valid by force alone of the grant of power to regulate such com

merce ; and i f not obnoxious to some other constitutional pro

vision or destructive of some right secured by the fundamental

law, are to be respected in the courts of the union until they are

superseded and displaced by some act of Congress passed in exe

cution of powers granted to it by the constitution."

The following local police power measures have been upheld

although they affected interstate commerce : an ordinance of the

city of Chicago requiring bridges over the navigable Chicago

River to be kept closed during the rush hours of the day except

for ten minute intervals;22 requiring locomotive engineers to be

examined and licensed by state authorities23 and take tests from

time to time with respect to their ability to distinguish colors;21

preventing the running of freight trains on Sunday;25 forbidding

20 (1912) 230 U. S. 352, 57 L. Ed. 1511, 33 S. C. R. 729.

2i (1896) 163 U. S. 299. 41 L. Ed. 166, 16 S. C. R. 1086.

22(1882) Escanaba, etc., Co. v. Chicago, (1882) 107 U. S. 678. 27 L.

Ed. 442, 2 S. C. R. 185.

23 Smith v. Alabama. (1888) 124 U. S. 465. 31 L. Ed. 508, 8 S. C. R.

564

" Nashville, etc., R. Co. v. Alabama, (1888) 128 U. S. 96, 32 L. Ed.

35^ 9 S C R 28

m Hennington v. Georgia, (1896) 163 U. S. 299, 41 L. Ed. 166, 16

S. C. 1086.
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the consolidation of parallel or competing railway lines;2* re

quiring railroad companies to fix rates annually and post them

in printed form at their railway stations ;27 compelling a special

system of heating cars ;2S making void an agreement by which a

common carrier seeks to relieve himself of common law liability

for accidents happening within the state, although the transporta

tion is interstate;29 specifying a special form of contract to ex

empt the carrier from liability for shipments beyond the line of

the carrier receiving the consignment f° requiring telegraph com

panies to receive dispatches and to transmit and deliver them with

due diligence as applied to messages from outside the state.31 All

these regulations affected interstate commerce, but in the opinion

of the Supreme Court they did not unreasonably burden interstate

commerce. These state regulations may be superseded at any

time Congress sees fit to occupy the field with legislation.

The court of industrial relations denied that granting the

relief sought by Wendele and the local unions represented by him

would directly burden interstate commerce and said:

"If the wages fixed by this court should be unreasonably high

the payment of such wages by. the respondents might place an un

just burden upon interstate commerce; but if the wages fixed by

this court be reasonable, and if the rules and regulations pre

scribed be fair, then no injury could come to, and no unneces

sary burden could be imposed upon interstate commerce, but on

the contrary interstate commerce would be benefited by the action

of this court in the premises. There is no presumption that this

court will fix a wage or establish rules and regulations so un

fair as to place an unjust burden upon interstate commerce. The

presumption is to the contrary."

The court then pointed out that the transportation act of 1920

gives the federal labor board power and authority to investigate,

determine and make findings of fact touching disputes and pub

lish the same, but the board has no authority to enforce any find

ings of the adjustment boards ; therefore, there is no conflict

26 Louisiana & Nashville R. Co. v. Kentucky, (1896) 161 U. S. 677,

40 L. Ed. 849, 16 S. C. R. 714.

"Railroad Co. v. Fuller, (1873) 17 Wall. 560, 21 L. Ed. 710, 154

U. S. 595.

"New York Central R. Co. v. New York, (1897) 165 U. S. 628, 41

L. Ed. 853, 17 S. C. R. 418.

29 Chicago, Milwaukee & St. Paul R. Co. v. Solan, (1898) 169 U. S.

133, 42 L. Ed. 688, 18 S. C. R. 289.

30 Richmond & Alleghany R. Co. v. Patterson Tobacco Co., (1898)

169 U. S. 311, 42 L. Ed. 759, 18 S. C. R. 335.

"Western Union Telegraph Co. v. James, (1896) 162 U. S. 650, 40

L. Ed. 1105, 16 S. C. R. 934.
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between the federal law and the Kansas law. But, continued

the court :

"Let us assume that in this action the court of industrial re

lations should make findings of fact and issue an order estab

lishing a minimum wage for the complainants in advance of the

wage now paid. Now, let us assume that, as contended by the

respondents, the matter is already before the federal labor board,

and suppose thirty or sixty days after the issuance of an order

by the court of industrial relations the federal labor board should

hand down an arbitration award fixing a minimum wage either

higher or lower than that fixed by the court of industrial rela

tions. The award would be a nullity unless accepted by both par

ties. There is nothing in the Kansas law to prevent the parties

from agreeing to accept the federal labor board's award and com

ing into this court and asking this court to approve the same."

The court then quoted section 8 of the Kansas law which

reads as follows :

"Such terms, conditions, rules, practices, wages or standard

of wages so fixed and determined by said court and stated in said

orders shall continue for such reasonable time as may be fixed

by said court, or until changed by agreement of the parties with

the approval of the court."

The court then continued :

"It will be seen, therefore, that no matter by what means or

in what way the complainants and respondents agree, whether

by the aid of the federal labor board or by private negotiations,

whenever they agree, if the agreement provides a wage that is

fair to the general public and approved by this court, the order

of this court is automatically suspended and set aside and the

agreement becomes effective. It will, therefore, be seen that the

Kansas law cannot in any way conflict with the federal law, but

may be supplementary to it. There can be no conflict, because

the order made by the court of industrial relations is temporary

in its nature, is intended only to be enforceable until the parties

may agree, and is provided for the protection of the general pub

lic against the inconvenience, hardships and suffering which so

often follow in the wake of industrial warfare. It cannot be pre

sumed in advance that the federal labor board will render an

award which will be unfair to the public. It cannot be presumed

at this time that there ever will be any conflict between the Kan

sas law and the federal law."

In reply to the contention that Congress has acted on the mat

ter by creating the interstate commerce commission and that this

prohibits state action which even indirectly affects interstate com

merce, the court quoted from the Supreme Court in the case of Mo.

Pacific R. Co. v. Larrabce Mills32 by Justice Brewer who said:

82 (1908) 211 U. S. 612, 53 L. Ed. 352, 29 S. C. R. 214.
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"The mere grant by Congress to the commission of certain

national powers in respect to interstate commerce does not of

itself and in the absence of action by the commission interfere

with the authority of the state to make those regulations con

ducive to the welfare and convenience of its citizens."

It is, therefore, clear that the Kansas act does not directly

or unnecessarily burden interstate commerce.

VIII. Summary and Conclusion.

The first article of this series3'1 gave the steps leading to

the passage of the Kansas act for the settlement of industrial

disputes ; set forth the leading provisions of the law ; stated the

arguments for and against the bill as it was discussed at the spe

cial session of the Kansas legislature; and detailed some of the

early activities of the new Kansas court of industrial relations.

The second article34 treated the act in relation to the Kansas

constitution, examining the power of the governor to call a special session of the legislature, the sufficiency of the title of the

act and the revival of a law by amendment, and commingling tlr.

functions of the three great departments of the government. The

third article1"' examined the Kansas act as a police power meas

ure and the federal constitutional limitations by which its valid

ity must be tested.

The writer has attempted to discuss the act not from the

social or the economic point of view except incidentally, but from

the constitutional, applying adjudicated cases to the controverted

phases of the law. From the standpoint of expressing the ap

parent object of the legislature, the law is exceedingly well drawn.

For the most part the content is clear and unmistakable ; the act

is undoubtedly patterned after the Adamson Railroad law of

1916. In the opinion of the writer section 23 is unwise, un

workable and should be repealed or amended ; section 12 is capa

ble of at least three different constructions and should be simpli

fied; section 9 seems to fall under the condemnation of the

doctrine announced by the Supreme Court in the Adair and Cop-

page cases; section 20 authorizes state socialism in certain cir

cumstances and may infringe the fourteenth amendment by tak

ing property without due process of law ; but the act is so well

drawn as to be reasonably sure of being held constitutional by the

Supreme Court of the United States. Part of the act may be

33 June, 1920. 4 Minnesota Law Review 493.

.n December, 1920, 5 Minnesota Law Review 39.

35 February, 1921, 5 Minnesota Law Review 185.
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declared unconstitutional and the other parts remain intact. Sec

tion 28 provides:

"If any section or provision of this act shall be found in

valid by any court, it shall be conclusively presumed that this

act would have been passed by the legislature without such in

valid section or provision, and the act as a whole shall not be de

clared invalid by reason of the fact that one or more sections or

provisions may be found to be invalid by any court."

Kansas has played the role of path-finder in the past. Her

prohibition amendment furnished a model for other states and

finally for the national eighteenth amendment. Her "blue-sky"

law is rapidly spreading to other states. Her latest law for the

settlement of industrial disputes may place this state in the lead

again by furnishing a method for determining industrial justice

and thereby accomplishing a large measure of social justice.

The act is predicated on the theory that no group in a strategic

economic position shall be allowed to oppress society ; that neither

organized employers nor organized laborers shall dominate or

ganized society; that neither employers' lockouts nor laborers'

strikes shall take the place of well-ordered government by the

ballot ; that adjudication by a permanent impartial court is su

perior to arbitration by a temporary bi-partisan committee with

the addition of a supposedly impartial umpire; that economic

waste shall be reduced to the minimum; that the people of the

state shall have a steady supply of the necessaries of life.

The act affects with a public interest the operation of three

new industries, namely, the manufacture of food, clothing and

the mining or production of fuel, together with the transporta

tion of these three, and provides that controversies between em

ployers and employees in these industries which threaten public

rights come under the control of the court of industrial relations ;

legalizes collective bargaining; regulates the lessening or cessation

of production in the essential industries; prohibits strikes; pro

vides for the establishment of a minimum wage and good work

ing conditions for all workers; makes unlawful certain activities

that interfere with the operation of the essential industries; and

finally, provides adequate penalties for the enforcement of the

law.

The Kansas court of industrial relations has been in opera

tion one year. In addition to numerous small and two general

investigations, the court has heard and rendered decisions in

twenty-five cases filed by labor and one filed by capital. In all
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these cases except one there was neither law nor precedent to guide

the court. The new questions presented had to be reasoned out

along untried and original lines. Perhaps this new court of in

dustrial relations with red-tape cut and slow, cumbrous proce

dure eliminated is formulating in a quiet and unostentatious man

ner a new phase of industrial common law which later will find

enactment in a much-needed industrial code w-hich will make a

large contribution to the establishment of industrial peace.
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Wills—Gift to a Class—Tenancy in Common—Surviv

orship.—Whether or not the right of survivorship attaches in

bequests or devises to a class, where the rights of the members of

the class vest upon the death of the donor, and what words will

create a gift to a class, are questions not entirely free from doubt.

As respects gifts, where a member of the class predeceases the

donor, the general rule is that those surviving the donor will take

the whole, notwithstanding the fact that no words of survivorship

are used. All of the authorities seem to be in accord on this

point.1 This result naturally follows from the rule that a will

^age, Wills, sec. 550; Swallow v. Swallow. (1896) 166 Mass. 241,
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is ambulatory until death of the testator.2 If the will speaks as

of the testator's death, the individuals composing the class can

not be determined as of any prior time.

As respects cases where the members of the class outlive the

donor, the question of survivorship depends upon whether or

not the will created a joint tenancy in the gift. If such a ten

ancy is created, of course the right of survivorship attaches.3 This

question does not involve any rule of substantive law, but de

pends solely upon the application of a rule of construction. The

rule is thus stated by Mr. Hawkins: "A devise or bequest to

several nominatim, or to a class, without more, creates a joint

tenancy."* All of the authorities seem to concur in holding that

to be the common law rule/' In many states, that rule, in so far

as it applies to realty, is changed by statute, and now, in Minne

sota, all devises are construed as creating tenancies in common,

instead of joint tenancies, unless the contrary intention is clearly

stated.6 The rule, however, still applies to bequests of person

alty, but its scope is very restricted. Any words that show the

slightest indication of an intention to divide the property among

the members of the class will suffice to create a tenancy in com

mon.7 Thus it has been held that gifts to a class "equally," or

"between," or "among" the members thereof, or to the members

"respectively" or "share and share alike," indicate an intention to

create tenancies in common.8 The rule does not apply to cases

where the class is named by reference to the Statute of Dis

tributions.9 It has been said :

"In a case of ambiguity, the court naturally leans to the con

struction which creates a tenancy in common in preference to a

joint tenancy. Not an ordinary person in twenty, I doubt whether

44 N. E. 132; Brewster v. Mack, (1897) 69 N. H. 52, 44 Atl, 811;

Saunders v. Saunders, (1909) 109 Va. 191, 63 S. E. 410.

2 Page, Wills, sec. 545. o

3 Page. Wills, sec. 587.

4Hawkins, Wills, 146.

s 2 Jarman, Wills, 1787; Noble v. Temple, (1897) 58 Kan. 398, 49

Pac. 598; O'Brien v. Dougherty, (1893) 1 App. D. C. 148.

"Minn. G. S. 1913, sec. 6694.

7 2 Jarman. Wills, 6th Ed., 1791, 1794; Robertson v. Fraser, (1871)

L. R. 6 Ch. 696.

32 Jarman, Wills. 6th Ed., 1791, 1794; Hawkins, Wills, 148; Schouler,

Wills, sec. 566; Dodds v. Winslow, (1901) 26 Ind. App. 652, 60 N. E.

458; McNally v. McNally, (1901) 23 R. I. 180, 49 Atl. 699; Humason

v. Andrews, (1900) 72 Conn. 595, 45 Atl. 354; Potter v. Nixon, (1913)

81 N. J. Eq. 338, 86 Atl. 444; Loomis v. Gorham, (1904) 186 Mass. 444,

71 N. E. 981.

9 2 Jarman, Wills, 6th Ed., 1793; Hawkins, Wills, 146: Schouler,

Wills, sec. 566.
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one in a hundred, not being a lawyer, has the slightest idea that

a devise or bequest to several nominatim, or to a class of persons,

without more, does not confer upon each a several and separate

share which would pass to his representatives."10

From the foregoing it will be seen that the application of the

rule is very restricted, and it may be questioned if it is not be

coming obsolete, since the later cases seem to incline toward de

claring for tenancies in common.11

A recent decision by the supreme court of Minnesota12 may

be considered in the light of the foregoing principles. One Bell

bequeathed his entire personal estate to a- trustee, to divide the in

come "equally between" all his children living at the time of

his death, or, if any should die, then to their children ; when

the youngest child reached the age of thirty years, the trustee

was directed to divide one-half of the corpus "between" all of

the testator's children or the descendants of a deceased child, and

when the youngest child reached the age of forty years, the re

mainder was to be divided "equally between" the testator's chil

dren or their descendants living at that time. A daughter, dying

after the testator's death but before the time arrived for the first

division of the corpus, left a husband but no child. The husband

claims a right to share in the income which claim the court de

nies. The court treats this language as creating a joint tenancy

in the income, with the incident of survivorship, in a class whose

membership is expressly ascertained at the testator's death, say

ing:

"It is characteristic of a class legacy that on the death of a

member of the class, the survivors succeed to his interest in the

legacy, even though the testator has not specifically directed that

they should take the share of the deceased member of the class."

This statement of the rule may be correct if confined to the

case of persons dying before the testator,11 or to a gift to a

class without any qualifying words ; but in the case under con

sideration the will directs the division of the income "equally

10 Per Joyce, J., in Re Woolley, [1903] 2 Ch. 206, 211.

11 Schouler, Wills, sec. 566, note 5.

12 In re Bell's Will, (Minn. 1920) 179 N. W. 650.

13 A gift to a class may be accompanied with words creating a ten

ancy in common among the members. Thus a gift of personal estate

in trust for all the nephews and nieces of testatrix' late husband who

were living at the time of his decease, except A and B, "in equal shares

as tenants in common," was held to be a gift to a class, and where two

members died before the testatrix the fund was divisible among those

of the class who survived the testatrix. Dimond v. Bostock, (1875)

L. R. 10 Ch. App. 358.
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"■"

between all my children, who are living at the time of my death,"

and of the first half of the corpus "between all my children,"

etc., and the other half "equally between all my children or to

their descendants that may be living at that time." According

to the authorities above cited it seems that the words used create

a tenancy in common, as to the income, among individuals ascer

tained at the time of his death, and as to the corpus, among indi

viduals ascertained at the time of distribution. Taken in con

nection with the general repugnance to joint tenancies on account

of the incident of survivorship, and with the familiar rule that

technical words used in a technically drawn will should be given

their established meaning, it is difficult to concur in the conclu

sion of the court in this case, unless the terms used may be re

garded as clearly inconsistent with the intent of the testator,

"gathered from the four corners of the will." This general in

tent the court finds, from considerations more or less satisfac

tory, but with which the present note is not concerned.

Joint Tort-Fkasors—Contribution—Position of Surety

Who Pays.—The general rule of law is that there can be no right

to indemnity or contribution between joint tort-feasors.1 But in

fact the rule is subject to so many exceptions that "it can hardly

with propriety be called a general rule."- Moreover, there is a

clear distinction between indemnity and contribution. Indemnity

is based on the legal notion of subrogation, and the relief it

affords extends to the full liability of the innocent party. Where

one of two persons, who are technically joint tort-feasors as to

the injured party, is only constructively guilty, and the whole guilt

in fact rests on the other, that other is, as between themselves,

primarily liable, and the guiltless one, if forced to pay the judg

ment, can secure full indemnity from him. The cases in which

indemnity is enforced are few and well marked/'

iCooley, Torts. 3rd Ed., 254; Bover v. Bolender, (1889) 129 Pa. St.

324, 18 Atl. 127, 15 A. S. R. 723.

2 Bailey v. Bussing, (1859) 28 Conn. 455.

3 Minneapolis Mill Co. v. Wheeler, (1883) 31 Minn. 121. Thus a

master held liable for an injury to a third person, inflicted by the active

wrong or negligence of his servant, may obtain reimbursement from the

servant provided he was himself entirely free from actual fault, and

was mulcted by the operation of the rule of respondeat superior.

Georgia So., etc., Ry. v. Jossey, (1898) 105 Ga. 271. 31 S. E. 179. Also,

when a city, though entirely innocent of any intentional wrong, is held

liable by statute or otherwise to a person injured by an obstruction or
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Contribution, on the other hand, is founded on an equitable

principle of equalization of what should be a common burden,

and not on the theory of subrogation. In the United States, the

courts refuse to enforce contribution between joint tort-feasors

in those cases where the person seeking contribution is guilty

of a deliberate or intentional wrong, or is conclusively presumed

to have known he was committing a wrong; in brief where there

was concert of action in violating the law, or where the person

seeking contribution stands as to his associates in pari delicto.4

But where several persons jointly engage in a transaction that

they in good faith consider lawful, without intending to injure

any one, and inadvertently commit a tortious act thereby, the

person paying the judgment is entitled to contribution from his

associates, for, as to them, he is not a wrongdoer.5 Further,

when the ground of liability is simply negligence on the part of

each in carrying on a lawful business, it seems, well settled in

Minnesota that the right of contribution exists.6 But the weight

of authority is probably to the contrary, except where the negli

gence of the person seeking contribution or indemnity is dis

proportionately small, or is merely an omissive act, or consists

in not preventing the danger to which the other party has ex

posed him.7 However, the present attitude of the courts is to

ward viewing the right to contribution with greater liberality.

Perhaps if the Minnesota rule, that, in case of similar negligence

by both parties the right of contribution exists, were qualified by

the requirement that there be a complete and bona fide ignorance

of impending or possible danger from that negligence, the Min

nesota rule would be more in accord with the modern view.8

nuisance raised in the highway by an adjoining land owner, the city may

recover the full amount of the judgment from the land owner. Lowell

v. Boston & Lowell Ry., (1839) 23 Pick. (Mass.) 24, 34 Am. Dec. 33;

Chesapeake & Ohio Canal Co. v. County Commissioners, (1881) 57 Md.

201, 40 Am. Rep. 430.

* Johnson v. Torpy, (1892) 35 Neb. 604, 53 N. W. 575, 37 A. S. R.

447. See also for a discussion of a so-called "proximate cause" excep

tion Note 36 L. R. A. (N.S.) 582, appended to case of Tacoma v.

Bonnell, (1911) 65 Wash. 505, 118 Pac. 642.

5Nickerson v. Wheeler, (1875) 118 Mass. 295.

"Ankeny v. Moffet, (1887) 37 Minn. 109, 33 N. W. 320; Mayberry

v. N. P. Ry. Co., (1907) 100 Minn. 79, 110 N. W. 356, 10 Ann. Cas.

754, 12 L. R. A. (N.S.) 675.

'Union Stock Yards Co. v. C. B. & Q. R. Co., (1905) 196 U. S. 217,

25 S. C. R. 226, 49 L. Ed. 453, 2 Ann. Cas. 525 ; Cincinnati, etc., Ry. Co.

v. Louisville, etc., Ry. Co., (1895) 97 Ky. 128, 30 S. W. 408; see also,

Gray v. Boston Gas Light Co., (1873) 114 Mass. 149. 19 Am. Rep. 324.

8 The person seeking contribution must aver and prove his inno

cence: for the judgment presumes, at least prima facie, that he was in

pari delicto. Rhea v. White. (1859) 40 Tenn. 121.
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A recent New York case affords an example of an interesting

application of, and escape from the rule of contribution. One

Ellis, a landowner and the city were jointly liable to a pedestrian

for injuries suffered from a nuisance on the premises of Ellis.

There was evidence tending to show knowledge of the conditions,

or even active misconduct on the part of the city. Therefore, the

city was conclusively presumed to have known of the danger in

maintaining the nuisance, and could not recover indemnity or

contribution from Ellis. But it was held that the surety com

pany on an appeal bond for Ellis's insurer stood in a better posi

tion than Ellis, who could not himself secure contribution. The

decision is expressly put on the ground that the surety company

does not stand in Ellis's shoes, but is subrogated to all of the

rights, remedies, and securities of the original judgment cred

itor against the original judgment debtor or debtors. The cases

in the United States without exception support the decision.10

The surety company in effect stands in the position of a pur

chaser of the judgment from the judgment creditor; and on pay

ment of the judgment, it can compel a written assignment from

the judgment creditor." By payment it keeps alive the judgment

to obtain satisfaction out of the principal for its own benefit.12

The surety's contract is with the plaintiff in the action; it has no

contractural relation with the defendant, except the quasi-con

tractual obligation raised by law, namely, that when it pays the

judgment, it can enforce it against the defendant. The surety

comes in with clean hands ; it has paid an indebtedness which the

judgment debtor has owed; it should be able to recover from him

on the general principle that when one pays, either by legal com

pulsion, or for a reasonable cause, and not officiously, money

which another is bound to pay, he is entitled to be reimbursed by

the latter. 1:1 And where there are two joint judgment debtors,

the surety should be entitled to exercise the same option as the

original judgment creditor—either to execute the judgment

"City of White Plains v. Ellis, (N.Y. 1920) 184 N. Y. S. 144.

i°Kolb v. Nat. Sur. Co., (1903) 176 N. Y. 233, 68 N. E. 247.

" Smith v. Nat. Sur. Co., ( 1899) 59 N. Y. S. 789, 28 Misc. Rep. 628,

affirmed, (1900) 62 N. Y. S. 1105, 46 App. Div. 633.

12Rosenthal v. N. Y. Rys. Co., (1919) 179 N. Y. S. 593, 109 Misc.

Rep. 210.

13 Bailey v. Bussing, (1859) 28 Conn. 455. The part of the opinion

referring to this point was not reversed by the later cases of Bailey v.

Bussing, (1860) 29 Conn. 1, (1870) 37 Conn. 349 and (1874) 41 Conn. 73.
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against one debtor entirely, or to levy upon each debtor for one-

half the judgment debt.

The only difficulty in the doctrine is the possibility of abuse

of the surety's right. If one of the two joint defendants should

anticipate levy upon himself for the whole of an unexecuted

judgment, he might deliberately get a surety to go on an appeal

undertaking, with the collusive agreement that the surety would

divide the judgment debt and collect one-half from each of the

defendants. But in that case, the surety would be tainted with

the same moral obliquity that precludes a wrongdoer from seek

ing contribution. Perhaps on such a showing, equity would re

fuse reimbursement and would enforce full payment from the

fraudulent debtor; for he would still remain the real party in

interest, seeking merely to circumvent the rule of contribution by

raising a man of straw to claim an indentical right by way of

subrogation.

Right of an Alien Enemy to Take Land By Descent.—

The recent case of Tccht v. Huglics1 raised the interesting ques

tion of the property rights of an alien enemy in this country.

The plaintiff, a native born American woman, married a citizen

of Austria Hungary residing in this country. Shortly after the

declaration of war between the United States and Austria Hun

gary the plaintiff's father" died intestate seized of real estate in

New York City. Two questions, therefore, arose; first as to

the national status of the plaintiff, and second, as to her right

to acquire property by descent.

A distinction must be drawn at the outset between the polit

ical and civil status of an alien in time of war.2 The political

status of an alien is determined by his national allegiance. If

he is a subject of a state at peace with the United States he is

an alien friend, but if. on the other hand, he is a citizen of a

country at war with this nation he becomes ipso facto an alien

enemy irrespective of his sentiments or place of abode.

But there is no such simple or uniform test of a man's civil

status. The civil rights and disabilities of an individual or cor

poration are determined by various considerations. The status

of alien enemy will attach in some cases by reason of hostile alle-

1 (N.Y. 1920) 128 N". E. 185.

2 Cobbett, Leading Cases and Opinions on Int. Law, 2nd Ed., 100 ;

Trotter, Law of Contract during War, Supplement 9.



374 MINNESOTA LAW REVIEW

giance; in others on account of personal services or of commer

cial domicile; in short, by any identification of the individual or

his property with the enemy state.

There is, accordingly, no necessary correspondence between

an alien's political and his civil status. For example, a citizen

of a neutral state residing in a belligerent country will take on

enemy character in respect to all transactions which originate

in the enemy country.1 Similarly, a German living in England,

although politically an enemy by virtue of his allegiance, may

enjoy none the less many of the civil rights and privileges of a

friendly alien or even of a British subject. * In short, a man

may be, in popular language, a friend and an enemy at one and

the same time according to the particular point of view.

Not only so, but even in respect to a man's civil status there

are the most striking differences in the determination of enemy

character. The term alien enemy is a flexible one. It may have

one meaning in relation to one set of transactions and another

significance in regard to another; for example, the rights and

disabilities of an alien are essentially different for commercial

purposes than in respect to his rights of property.''

At common law an alien enemy could take land by purchase

and hold until office found.6 The estate vested in the alien and

he could convey at least a defeasible title subject to the Crown's

right of seizure.

The rule was otherwise in the case of title by descent.7 An

alien could take "by act of party but not by act of law." Inher

itance by aliens, according to Coke, "would tend to the destruc

tion of the realm." In England the ancient disability of aliens

in this respect has been removed by a recent act of parliament.8

No distinction can now be drawn between alien enemies and

friends since the language of the act is sufficiently broad to

3 The Harmony, (1800) 2 C. Rob. 322; The Indian Chief, (1801)

3 C. Rob. 12, 1 Roscoe, P. C. 251; Albrecht v. Sussman, (1813) 2 Ves.

& B. 323: Sorensen v. Reg., (1857) 11 Moo. P. C. 141; Scott, Cases in

Int. Law 588.

4Princess of Thurn and Taxis v. Moffitt, (1914) 112 L. T. Rep. 114;

Porter v. Freudcnberg, [1915] 1 K. B. 857. Trotter. Law of Contract

during War, Supplement 126.

5 Huberich, Trading with the Enemy, 51.

"Martin v. Hunter's Lessee, (1816) 1 Wheat. (U.S.) 304, 4 L. Ed.

97; Fairfax v. Hunter, (1813) 7 Cr. 603, 3 L. Ed. 453; 2 Kent's Comm.

54.

7 Ibid ; Huberich, Trading with the Enemy, 120.

8 33 & 34 Vict. C. 14. 1870.
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include all aliens. An alien enemy, we may then conclude, can

today acquire real estate in England either by devise or descent.

In this country the right of aliens to hold, convey and take

real property is determined by the law of the several states. Leg

islation upon this question is far from uniform throughout the

Union.9 Some of the states have endowed aliens, whether resi

dent or non-resident, with all the rights and privileges of citi

zens in this regard, while others have expressly restricted the

rights of aliens' to hold and acquire property, and still others have

drawn a clear cut distinction between the rights of alien enemies

and of alien friends.

By the law of the state of New York "alien friends are em

powered to take, hold, transmit and dispose of real property

within this state in the same manner as native born citizens and

their heirs and devisees take in the same manner as citizens."10

This right, it will be observed, is limited expressly to alien

friends. The unfortunate alien enemy has no share therein. He

is barred by necessary implication.

The rights of the plaintiff, therefore, to inherit the property

in question must needs depend upon her national character or to

be more exact, upon the civil rights or disabilities which attach

to a political alien in such circumstances.

By act of Congress in 1907 an American woman who mar

ries a foreigner takes on the nationality of her husband.11 Mar

riage in such a case constitutes an act of voluntary expatriation.

By reason of marriage, therefore, the plaintiff undoubtedly be

came an alien and consequently, through the outbreak of war, an

alien enemy. She was a citizen of a state at war with the United

States.

The plaintiff contended, however, that she ought to be re

garded as an alien friend by virtue of her residence in the United

States and her loyal adherence to its cause. In place of the pri

mary test of nationality, she attempted to set up the test of com

mercial domicile and political sentiment ; and in further support

of her contention, appealed to the liberal terms of the President's

proclamations and to the enactment of Congress in respect to

trading with the enemy.

According to ancient English practice, an alien enemy was

looked upon as an outlaw ; his person was seized, his goods con-

"Huberich, Trading with the Enemy, 116-119.

10 Consol. Laws, c. 5O.

" U. S. Comp. St. c. 3960.
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fiscated, and he was denied access to the courts for the redress

of grievances.12 But the rigor of the ancient law has been mate

rially modified in recent years both in Kngland and this country.

Resident enemies are accorded a large measure of personal free

dom ; their property rights are respected or at worst are subject

only to sequestration, and they are generally permitted to prose

cute their actions in court. i:i But the concession of these special

civil privileges to resident alien enemies has not affected their

national character in the slightest. Their political status as en

emies is unchanged. The mere removal of civil disabilities can

not in general transform them from enemies into friends.14

Still less is the national character of the alien dependent upon

his personal or political sentiments. Allegiance is a matter of

law and not of feeling. War. according to Anglo-American con

ceptions, is an armed conflict between nations and not a military

tournament between governments or limited groups of belliger

ents within the respective states. The act of the government in

declaring war is a national act binding the whole body politic,

irrespective of the wishes or inclinations of individual citizens.

"It is not the private character or conduct of an individual,"

says Story, J., "which gives him the hostile or neutral character.

It is the character of the nation to which he belongs and where

he lives. He may be retired from all business, devoted to mere

spiritual affairs or engaged in works of charity, religion and hu

manity and yet his domicile will prevail over the innocence and

purity of his life. Nay more, he may disapprove of the war

and endeavor by all lawful means to assuage or extinguish it and

yet while he continues in the country, he is known but as an

enemy."15

But the test of allegiance, as we have seen, is not the sole

and exclusive criterion of the civil status of citizens or aliens in

12 Hall. Int. I-aw, 461; 2 Westlake, Int. Law. 44; Hubcrich, Trading

with the Enemy, 191.

"Wells v. 'Williams, (1698) 1 Ld. Ravmond 282; Porter v. Freud-

enberg, 1 1915] 1 K. B. 857; Schaffernius v. Goldberg. [1916] 1 K. B.

284; Clarke v. Morev, (1813) 10 Johns. (N.Y.) 69; United States v.

One Hundred Barrels of Cement, (1862) 27 Fed. Cas. 292; Schultz, Jr.

Co. v. Raimes & Co., (1917) 166 N. Y. S. 567. 100 Misc. Rep. 697; Pos-

selt v. D'Espard, (1917) X. J. Eq. 100 Atl. 893; Scrutton, The Law and

the War, 34 Law Quar. Rev. 120; McNair, Alien Enemy Litigantes, 34

Law Quar. Rev. 134; Picciotto, Alien Enemies in Eng. Law, 27 Yale

Law Jr. 167; Hubcrich, Trading with the Enemy, 194-196.

14Griswold v. Waddington. (1819) 16 Johns. (N.Y.) 438; The

Rapid, (1814) 2 Cranch 155, 3 L. Ed. 520; Scott, Cases on Int. Law 557;

Hallcck, Int. Law 526; Hall, Int. Law 18.

15 Society for the Propagation of the Gospel v. Wheeler, (1824) 2

Gall. (U.S.C.C.) 105; Benito Estenger, (1814) 176 U. S. 568, 44 L. Ed.

592, 20 S. C. R. 489.
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time of war. Enemy character may attach to the person or prop

erty of citizens, neutrals, and enemies alike by reason of their

identification with the enemy's country, interests or resources.

The chief test of such identification for commercial purposes is

domicile.10 Belligerent domicile has been denned as :

"Residence in a particular place accompanied by a positive or

presumptive proof of an intention to remain there for an un

limited time."17

This is the test which has been employed both at common law

and by statute. Section 2 of our Trading with the Enemy Actls

declares "That the word 'enemy' as used herein, shall be

deemed to mean, for the purposes of such trading and of this

act—

"(a) Any individual, partnership, or other body of individ

uals, of any nationality, resident within the territory (including

that occupied by the military and naval forces) of any nation

with which the United States is at war, or resident outside the

United States and doing business within such territory, and any

corporation incorporated within such territory of any nation with

which the United States is at war or incorporated within any

country other than the United States and doing business within

such territory."

This definition, it will be observed, is limited expressly to the

purposes of this act, namely, the regulation and prohibition of

trading with the enemy. The act was not intended to prescribe a

uniform definition of alien enemies ; nor was it designed to have

a general application or to modify the civil or political disabil

ities of alien enemies in respect to other forms of transactions.

Commercial intercourse during war has always been governed by

a different set of principles from those which have been applied

to the acquisition or transfer of property rights.10 The law

governing the right of aliens to succeed to real property is and

always has been based upon the old feudal idea of the necessary

connection between fealty and land owning ; whereas the doc

trine of commercial domicile on the other hand has grown up

out of the ramifications and complexities of modern international

commerce. Trade is a law unto itself : it seeks out the most

16 Wells v. Williams, (1698) 1 Salk. 45; Huberich, Trading with the

Enemy, 59-61 ; Trotter, Law of Contract during War, 9 ; Bordwell, Law

of War, 215.

17 The courts recognize a distinction between civil and commercial

domicile, the former attaching to the person and the latter to his place

of business.

18 No. 91. 65 Cong. 1st Sess. 40 Stat. c. 106, p. 411.19 Huberich, Trading with the Enemy, 51.



378 MINNESOTA LAW REVIEW

profitable markets irrespective of the allegiance or political senti

ments of the trader. The belligerent character of commerce is.

therefore, not dependent upon the nationality of the trader, but

upon his residence or place of business, since it is his place of

business that determines the contributions which he will make

to the wealth and resources of the enemy.20

Since the right to trade does not follow the lines of citizen

ship, it ought not "to be formulated in terms of alienage." The

greatest confusion has arisen from the failure to recognize the

strictly technical sense in which the word "enemy" is used in the

Trading with the Enemy Act. That act has furnished a com

mercial definition only and not a general test of enemy character.

A native born American, resident at home but doing business

in Germany is manifestly not an enemy in the primary meaning

of the word, even though his business may have enemy char

acter by reason of its association with the enemy. He is an

American citizen and as such entitled to the general rights and

privileges of his fellow citizens. Only in respect to his foreign

business connections does he take on the civil character and dis

abilities of an alien enemy. The same principle is equally ap

plicable to the case of an enemy subject resident in this country.

The fact of residence here does not convert him into a friend

or citizen. For general civil and political purposes he must be

considered an alien enemy even though for limited commercial

purposes he may be treated as a friend. In other words the law

in respect to privileges of trade has no connection whatever with

the disabilities of aliens in regard to the ownership of land.

These two bodies of law are entirely separate and distinct: they

fall into different categories and are governed by different prin

ciples ; the one by the principle of domicile and the other by that

of allegiance.

The words, "alien friend" of the New York statute were evi

dently not used in the narrow technical sense of the Trading with

the Enemy Act. It was certainly not the intention of that act

to exclude an American citizen resident in the enemv state from

the right to purchase and inherit property in this country. Yet

such would be the inevitable result if the test of domicile were

extended to an entirely different category of legal rights. In

20 The French and continental rule in the past has been based upon

the test of nationality. During the recent great war, however, the Euro

pean allies manifested a decided tendency to bring their law into line

with the Anglo-American doctrine of domicile.
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short, we may then conclude that the words of the New York

statute must be interpreted in their general political acceptation

of nationality and not in the special commercial sense. In the

language of the court, the case under the statute comes down, then,

to this : The question, "What are the rights of alien enemies in

the absence of statutory restrictions ?" is distinct from the ques

tion, "Who are alien enemies within the scope of such restric

tions ?"

"Alien enemies, resident within our borders, retain by implied

license many of the civil rights of friends. Implication ceases,

however, to be legitimate when an express and conflicting prohi

bition occupies the field. 'Expressum facit cessare tacitum.' The

civil rights which belong to alien enemies by implied license of

the federal government do not include the right to purchase or

inherit land. That is a subject which every state, in the absence

of inconsistent treatv, mav regulate for itself. Blvthe v. Hinck

ley, 180 U. S. 333, 2i S. C. R. 390, 45 L. Ed. 557. The civil rights

which belong to alien enemies by implied license of the states do

not include in New York the right to purchase and inherit land,

for the field is occupied by statute, and there is, therefore, noth

ing to be implied. The legislature might have refused to draw

a distinction between enemies and friends. It might have given

capacity to all aliens alike, and in that event capacity would not

have ended with the outbreak of the war. It chose a policy less

liberal. It gave the privilege to friends, and withheld the priv

ilege from enemies."

These statutory limitations and inhibitions on the right of

aliens to take and hold property, it should be added, have been

generally superseded by the treaties which the United States gov

ernment has entered into with foreign states. To ascertain the

rights and privileges of aliens in this country today we must

therefore look to the several treaties of the United States as

well as to the law of the various states of the Union. The ques

tion becomes therefore, one of international rather than of mu

nicipal law.

The convention of 1848 between the United States and Aus

tria provided that "where on the death of any person holding real

property, or property not personal within the territories of one

party, such real property would, by the laws of the land, descend

on a citizen or subject of the other, were he not disqualified by

the laws of the country where such real property is situated, such

citizen or subject shall be allowed a term of two years to sell

the same; which term may be reasonably prolonged, according
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to circumstances."21 In form the right which is here secured

is a right of sale, but in substance it is a right of ownership. The

fee descends subject to the performance of a specific condition,

which, in the instant case, was duly fulfilled.22 By article 6 of

the United States constitution, a treaty is declared to be the su

preme law of the land. By virtue of its own inherent force it

supersedes all state laws which are incompatible with it." The

rights of the plaintiff, therefore, were amply safeguarded against

the disabilities of the New York statute, provided that the treaty

was still in force and had not been abrogated by the outbreak of

war.

The question of the effect of war on treaties is one of the

most obscure and controversial subjects in international law.

According to the older authorities the immediate effect of the

outbreak of war was to abrogate all treaties Recent opinion and

practice, however, have been much more favorable towards the

maintenance or continuance of all such agreements as are not

manifestly inconsistent with a state of war.2* The resolutions

of the Institute of International Law at Christiania in 1912 well

illustrate this tendency :

"Les traites restes en vigueur et dont l'execution demeure, mal-

gre les hostilites, pratiquement possible, doivent etre observes

comme par le passe. Les etats belligerants ne peuvent s'en dis

penser que dans la mesure et pour le temps commandes par les

necessites de la guerre."25

Treaties of commerce are generally held to be terminated by

war, since they are often of a political or quasi-political nature.28

But treaties in respect to property rights are usually accorded

more generous treatment and are permitted to continue in full

force and effect. This treaty with Austria belonged essentially

21 Convention relative to the Disposal of Property and Consular

Jurisdiction, 1 Malloy, Treaties, Conventions, etc., between the U. S. and

other Powers, 33.

"Kull v. Kull, (1885) 27 Hun. 476; Hauenstein v. Lynham, (1879)

100 U. S. 483. 25 L. Ed. 628: Wunderle v. Wunderle. (1893) 144 111.

40, 33 N. E. 195.

' "Chirac v. Chirac, (1817) 2 Wheat. (U.S.) 259. 4 L. Ed. 234;

Geofroy v. Riggs, (1889) 133 (J. S. 258, 33 L. Ed. 642, 10 S. C. R. 295;

Ware v. Hylton, (1796) 3 Dall. 199, 1 L. Ed. 568; In re Tiburcio Parrott,

(1880) 6 Sawy. 349, 1 Fed. 481.

"3 Phillimore, Int. Law 794; Hall, Int. Law 398; 2 Oppenheim, Int.

Law 398; 5 Moore, Digest of Int. Law 372; Daimler Co. Lt. v. Con

tinental Tyre and Rubber Co., [1916] 2 A. C. 307.
2"' Institut (\c droit international annnaire, 1912. p. 648; Scott, Reso

lutions of the Institute of International Law, p. 172.

26Wheaton, Int. Law, 5th Ed., 377; Hershey, Institute of Int. Law.

p. 133.

'
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to the latter category ; incidentally, it is true, it touched upon

commerce but it was none the less primarily concerned with the

tenure and disposal of rights of property. Inasmuch as the pro

visions now in question dealt solely and exclusively with prop

erty rights, the court very properly held that these provisions at

least, were still operative and served to protect the rights of alien

enemies against adverse local legislation.27 In the case of Terht

v. Hughes,2* judgment was accordingly given for the plaintiff.

RECENT CASES

Abstracts—Error in Abstract—Liability of Abstractor.—The de

fendant, an abstract company, was employed by a law firm to bring an

abstract up to date. The law firm was acting for the plaintiff, a mort

gagee of the land. The defendant was not advised of the fact that the law

firm was acting for anyone except itself. In reliance upon the abstract, the

plaintiff bid in the land at a foreclosure sale. Through a defect in the title,

which was not shown in the abstract, the plaintiff lost part of the

land, for which damages he now sues the defendant abstract company.

The defendant contended that it was not liable to the plaintiff there

being no privity of contract between them. Held, that there was sufficient

privity of contract to hold defendant liable. Murphy v. Fidelity Abstract

& Title Co., (Wash. 1921) 194 Pac. 591.

The great weight of authority is to the effect that an abstractor does

not render himself liable to any and every person who may be injured

through his negligence in preparing abstracts, but is only liable to the

person who employs him or those in privity with him. Talpcy v. Wright,

(1895) 61 Ark. 275, 32 S. VV. 1072; National Savings Bank v. Ward,

(1879) 100 U. S. 195, 25 L. Ed. 621; Scltade v. Gehner, (1896) 133 Mo.

252, 34 S. W. 576; Warville, Abstracts. 8; 1 R. C. L. 95 ; 1 C. J. 369;

Note \2 L. R. A. (N.S.) 449, 452. Accordingly the abstractor is not

liable to the assignee or alienee of the person employing him. Mallory

v. Ferguson, (1893) 50 Kan. 685, 32 Pac. 410. The basis for this view

is that the liability of the abstractor does not sound in tort, but is

contractual and is therefore to be measured by the nature, extent, and

terms of the employment. Other courts hold that the abstractor is

liable, not only to the person employing him, but also to any one who

in good faith relies upon the correctness of the abstract to his damage.

Dickel v. Abstract Co., (1890) 89 Tenn. 431, 14 S. W. 896; Western

Loan, etc., Co. v. Silver Bow Abstract Co., (1904) 31 Mont. 448, 78

Pac. 774. 1 R. C. L. 95 ; See note 72 A. S. R. 315, 317. These cases do

not all seem to follow the same general theory. In Dickel v. Abstract Co.,

the broad rule was laid down that where an abstractor knows third

"Kershaw v. Kelsey, (1868) 100 Mass. 561; Scott, Cases in Int.

Law, p. 535 : See note. Evans, Cases in Int. Law, 256-259.

28 (N.Y. 1920) 128 N. E. 185.
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parties will rely upon his abstract, a duty arises as to them and for a

violation of this duty the abstractor is liable, no mention being made,

however, as to privity of contract. In Western Loan Co. v. Silver Bow

Abstract Co., supra, the decision was based on the ground that there

is privity of contract where an abstractor furnishes an abstract to be

used by third parties. It would seem that these cases might both be

upheld upon the theory of a contract made for the benefit of a third

party. In the instant case the court held that there was sufficient privity

of contract, the law firm acting as an agent for an undisclosed principal.

It would seem that the same result might also be reached by regarding

it as a contract made for the benefit of a third party.

In a few states abstractors are made liable by statute to any person

who may suffer loss by reason of any error, deficiency or mistake in

the abstract. Rev. St. Neb. 1913, sec. 6277; Pol. Code, S. D. 1910. sec.

3197.

In Minnesota, the liability of an abstractor to third persons seems

to be an open question, the question having arisen only in regard to the

liability of an abstractor to his immediate employer, in which case the

abstractor was held liable. Wacck v. Frink, (1892) 51 Minn. 282, 53 N.

W.633. See also Wakefield v. Chouvn. (1880) 26 Minn. 379, 4 N. W. 618.

Attorney and Client—Contingent Fees—Contract Against Settle

ment—Recovery on Quantum Meruit.—The defendant made a contract

with an attorney for the prosecution of two suits whereby it was agreed

that the attorney was to receive fifty per cent of all moneys recovered

either by judgment or compromise. A further clause provided that

neither party was to settle the suits without the consent of the other,

and, in event of any settlement being made the attorney was to be paid

one-half of the money so received, provided, however, that the amount

so iiaid should not be less than one thousand dollars. After the actions

had been commenced, the defendant, voluntarily and for nor no consider

ation, filed dismissals in his own name. Plaintiff, as assignee of the

attorney's rights, brought suit on the contract to recover the one thou

sand dollars. Held, the plaintiff is not entitled to recover, the provision

relied upon being in the nature of a penalty to prevent dismissals of

the suits and therefore void as against public policy. Hal! v. Orlnff, (Cal.

App. 1921) 194 Pac. 296.

The case is in accord with the great weight of authority that a con

tract prohibiting a client from settling or dismissing his suit without the

consent of his attorney is void, 6 C. J. 789 : 2 Thornton, Attorneys at

Law, 754 : 2 R. C. L. 1045. And, while an agreement for a contingent fee,

if fair in all respects, is valid, 6 C. J. 740 ; 1 R. C. L. 1039. it is well set

tled that, in the absence of an express stipulation and before judgment, it

does not create an interest in the cause of action sufficient to prevent a

settlement by the client alone, In re Snyder, (1907) 190 N. Y. 66, 82 N. E.

742; Cameron v. Boeger, (1902) 200 111. 84. 65 N. E. 690; Boogren v. St.

Paul City A'y., (1906) 97 Minn. 51, 106 N. W. 104. Minnesota G. S. sec.

4955, providing that an attorney shall have a lien for his compensation

upon the cause of action from the time of the service of the summons
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therein, docs not prevent an honest settlement by the client without the

consent of his attorney, Kubu v. Kabes, (1919) 142 Minn. 433, 172 N. W.

496. The effect of that statute is that in making a settlement the defendant

is required to take notice of the lien rights of the attorney and for his

own protection is as much bound to guard against a possible second lia

bility under the lien, as if the transaction involved mortgaged property,

Wildung v. Security Mfg. Co., (1919) 143 Minn. 251, 173 N. W. 429.

It is generally held that the effect of the invalid provision against set

tlement is to vitiate the whole contract, Burho v. Carmichiel, (1912) 117

Minn. 211, 135 N. \V. 386. and, at least where the scheme for compensa

tion is part of a single plan containing that clause it is destroyed by the

client's repudiation of that clause, In re Snyder, (1907) 190 N. Y. 66, 82

N. E. 742. Hence, in the instant case, the clause sued upon, even if consid

ered as an agreed minimum fee rather than a penalty for dismissal, being

dependently connected with the void clause, is unenforceable. The con

tingent fee provision being so connected with the invalid feature of the

contract, it also is void, and the dictum of the court in the instant case

that under these circumstances a recovery may be had only in an action

in a quantum meruit for the value of the services actually rendered is the

majority rule. 2 R. C. L. 1046; South-worth v. Roscndahl, (1916) 133

Minn. 447, 158 N. W. 717.

Bankruptcy—Purchase of Homestead with Non-Exempt Property—

For several weeks, the petitioner retained the proceeds of the sales of his

merchandise, instead of depositing the same in the bank or paying his trade

obligations as had been his custom. Two weeks prior to his bankruptcy,

he invested $13,000 so saved in property into which he moved and which

he now claims exempt as his homestead. Held, that in view of the fraud

and bad faith of the petitioner disclosed by the situation, the claim for a

homestead exemption could not be allowed. Kangas v. Robie, (C. C. A.

8th. Cir. 1920) 45 Am. B. R. 209, 264 Fed. 93.

With the principle of law here presented, to the effect that proof of

fraud on the part of the debtor will defeat the homestead exemption, there

can be little dispute. In re Gerber, (C. C. A. 9th. Cir. 1911) 186 Fed. 693,

108 C. C. A. 511, 26 Am. B. R. 608: Anwndson v. Folsom, (C. C. A. 8th.

Cir. 1914) 219 Fed. 122, 33 Am. B. R. 318; Leuterman v. Aschermann,

(1916) 164 Wis. 162, 159 N. W. 718. But difficulty arises in determining

what constitutes fraud, and in the instant case, the federal court declares

fraud and "a corrupt design to defraud the creditors" is inferred from a

set of circumstances apparently no different from cases concerning which

it is said by the great weight of authority that, although the insolvent

debtor purchases a homestead with non-exempt assets, knowing of his

insolvency, fraud cannot be mferred from such an act. Jacoby v. Parkland

Distilling Co., (1889) 41 Minn. 227, 43 N. W. 52; Hucnergardt v. Rrittain

Dry Goods Co., (C. C. A. 8th. Cir. 1902) 116 Fed. 31, 8 Am. B. R. 341;

In re Wilson (C. C. A. 9th Cir. 1903) 123 Fed. 20, 10 Am. TJ. R. 522. See

note 26 Ann. Cas. 964. The court in the instant case purports to dis

tinguish its decision from that of the widely quoted Jacoby case, by the

assertion that in that case there was no claim of an intent to defeat or
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beat the creditors. Reference to that case shows that evidence tending to

prove that very fact was excluded, because the court held that "even if the

debtor disposes of his property subject to execution for the very purpose

of converting the proceeds into exempt property, this will not constitute

legal fraud." To the same effect are McConnell v. Wolcolt, ( 1904) 70

Kan. 375, 78 Pac. 848. 3 L. K. A. (N. S.) 122, 109 A. S. R. 454 and Craw

ford v. Sternberg, (C. C. A. 8th. Cir. 1915) 220 Fed. 73,33 Am. B. R. 677.

Nor is the circumstance that the debtor in the instant case used the proceeds

of goods obtained on credit to purchase a homestead indicative of fraud,

since all persons dealing with or giving credit to debtor arc presumed to

do so with knowledge of the homestead exemption law. First Nat. Bank

v. Glass, (C. C. A. 8th Cir. 1897) 79 Fed. 706. 25 C. C. A. 151; Jacoby v.

Parkland Distilling Co., (1889) 41 Minn. 227, 43 N. W. 52.

It is true that the liberal construction of the homestead right may be

pushed to an "unconscionable extreme." Amundson v. Folsom, (C. C. A.

8th Cir. 1914) 219 Fed. 122, 33 Am. B. R. 318, and if the debtor in the in

stant case had purchased goods on credit with the deliberate intent of

never paying for them and of converting them into exempt property, there

would have been such a fraud as would justify the decision. Meigs v.

Dibble, (1888) 73 Mich. 101, 40 N. VV. 935; Semble Paxton v. Sutton.

(1897) 53 Neb. 81, 93 N. W. 221. And it may very wel! be that where a

debtor invests non-exempt assets in a homestead for the sole purpose of

evading his creditors, and with no intent to adopt the property in fact as

a permanent home, that no court would be warranted in upholding the

claimed exemption. O'Donnell v. Segar, (1872) 25 Mich. 366; Small v.

Anderson, (1918) 139 Minn. 292, 166 N. W. 340.

But there is no showing whatever of such an intent on the part of the

debtor in the instant case, and if, as it appears, the federal court has labeled

as fraudulent, acts upon which the Jacoby case asserts "fraud cannot be

predicated," then the ruling of the federal court should give way to that

of the supreme court of the state, under the generally accepted doctrine

that in the matter of the bankrupt's right to exemptions, the decisions of

the state court govern. In re Sulfa'an, (C. C. A. 8th. Cir. 1906) 148 Fed.

815, 17 Am. It. R. 578; Eaton v. Boston Safe etc., Co., (1916) 240 U. S.

427, 36 S. C. R. 391, 36 Am. B. R. 701.

Conditional Sales—Wrongful Retaking by Vendor—Right of

Vendee to Recover Payments Made.—Defendant sold an electric ironer

to the plaintiff, under a conditional sale contract which reserved title

and provided for a forfeiture of payments on default of vendee. After

an extension of time, the vendor wrongfully retook the ironer. Held,

that while the vendee might recover in replevin or conversion, he cannot

treat the contract as rescinded and recover the payments made. Rcinkey

v. Findley Electric Co., (Minn. 1920) 180 N. W. 236.

The instant case is contrary to many authorities. Daskalopolis v.

Mulvanily (N.H. 1920) 111 Atl. 832; Madison River, etc., Co. v. Osier,

(1909) 39 Mont. 244, 102 Pac. 325, 133 A. S. R. 558; Dean v. Bauer,

(1917) 166 N. V. S. 983; see note 38 L. R. A. (N.S.) 891, 895. It is gen

erally held that in a so-called conditional sale which reserves title to the
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seller, the purchaser may, if the vendor wrongfully retakes the property,

sue (1) in replevin for the repossession of the property, Madison River,

etc., Co. v. Osier, (1909) 39 Mont. 244, 102 Pac. 325, 133 A. S. R. 558;

see also Hunt v. Winkel, (1881) 55 la. 623, 8 N. W. 484; (2) in conver

sion, Smith v. Gog, (1909) 29 K. I. 439, 72 Atl. 289; 35 Cyc. 712; (3)

for a breach of contract on the theory that the vendee may treat the

contract as rescinded and recover the payments in an action for money

had and received, Daskalopolis v. Mulvanity, (N. H. 1920) 111 Atl. 832;

Rhodes, etc., Furniture Co. v. Jenkins, (1907) 2 Ga. App. 475, 58 S. E.

897. The vendee has, however, no remedy in equity by way of injunc

tion. Charleston Hardware Co. v. Warner Elevator Mfg. Co., (1916)

79 W. Va. 216, 90 S. E. 674. L. R. A. 1917C, 75, 77. The cases permitting

the vendee to regard the contract as rescinded and to recover back the

payments, hold that the amount of the payments should be reduced by

the value of the use and depreciation. Bray v. Lowery, (1912) 163 Cal.

256, 124 Pac. 1004; Rhodes etc. Co. v. Jenkins, (1907) 2 Ga. App. 475, 58

S. E. 897; see also Raymond Co. v. Kahn, (1914) 124 Minn. 426. 429,

145 N. W. 164, 166. .

No other, case has been found in which the vendee's remedy for a

breach of contract in a conditional sale has been expressly denied, and

the instant case is not in harmony with a previous decision of the Min

nesota court, where it was held that "the sale was conditional and execu

tory, and upon a breach by one the other was entitled to rescind," and

.the vendee to recover back the payments if the vendor was guilty of a

breach of warranty. Kimball Co. v. Masscy, (1914) 126 Minn. 461, 462,

148 N. W. 307, 308. In the instant case the court seems to regard a

conditional sale as a chattel mortgage, and gives the vendee only those

remedies it has given to a mortgagor. Sometimes conditional sales, even

though providing for a forfeiture, have been held to be chattel mort

gages, and the vendee has been allowed an equity of redemption. Puffer

v. Lucas, (1893) 112 N. C. 377, 17 S. E. 174, 19 L. R. A. 682; Williston.

Sales, sec. 579; 24 R. C. L. 445, 446. Under this view the result of

the instant case must necessarily follow, and statutes such as many

legislatures have enacted because of the inequitable character of condi

tional sales would be unnecessary. See note 38 L. R. A. (N.S.) 891,

899. But the Minnesota court has expressly recognized a conditional

sale to be distinct from a chattel mortgage. Keystone Mfg. Co. v.

Casscllius, (1898) 74 Minn. 115, 76 N. W. 1028, and otherwise recognized

the contract character of conditional sales by the remedies allowed the

vendor. Raymond Co. v. Kahn, (1914) 124 Minn. 426, 145 N. W. 164.

In the instant case the court refuses the contract remedy partly on the

ground that the measure of damages, i. e. the amount of payments re

duced by value of use and depreciation, is difficult of application. But

the Minnesota court appears already to have committed itself to the

measure of damages there discussed. Raymond Co. v. Kahn, (1914)

124 Minn. 426, 429, 145 N. W. 164, 166. If a conditional sale is regarded

as an executory contract rather than a mortgage, the Minnesota court

has adopted that view, the holding of the instant case seems difficult to

support, because it in effect amounts to saying that while the vendee

can be guilty of a breach of contract, giving the other party the right
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of rescission, the vendor cannot. Under the Uniform Conditional Sales

Act, sec. 3, the contract remedy is preserved to the buyer. Terry, Uni

form State Laws Annotated (1920). p. 568: or, e. g., Wis. Stat. 1919.

Chap. 78u.

Constitutional Law—Police Power—Conservation of Natural

Resources.—Plaintiff brought an action to restrain the attorney general

of Wyoming from enforcing a statute prohibiting the use of natural gas

drawn from a source within ten miles of an incorporated town or

industrial plant for the production of carbon or other products without

utilizing the heat for domestic or industrial purposes, on the ground

that it discriminated and deprived plaintiff of property. Held, the statute

is constitutional, being a valid exercise of the police power. Walls v.

Midland Carbon Co., (1920) 41 S. C. R. 118.

In this decision the United States Supreme Court takes a step in

the development of a rather modern rule of law dealing with what

may well be termed "public waste." The old postulate of law that the

owner of land owns all beneath the surface and all that may be brought

to the surface within Jhe boundaries of the land, and may use the

same as he pleases, so long as he does not create a nuisance or injure

the rights of his neighbors, is held inapplicable to gas and oil. These,

because of their migratory character, are not considered as property

until within a person's control and possession, they must actually be

taken out of the land. Kelley v. Ohio Oil Co., (1897) 57 Ohio St. 317.

49 N. E. 399, 39 L. R. A. 765, 63 A. S. R. 721 ; Bender v. Brooks, (1910)

103 Tex. 329, 127 S. W. 168, Ann. Cas. 1913A 559: State v. Ohio Oil Co.,

(1898) 150 Ind. 21. 49 N. E. 809, 47 L. R. A. 627. The last case upholds

a statute forbidding the escape of gas two days after a well is drilled.

The Supreme Court of the United States in affirming this decision con

siders gas and oil as being drawn from a common reservoir and that

the state can protect the collective owners from the wasteful use by

one in order to secure a just distribution. Ohio Oil Co. v. Indiana.

(1900) 177 U. S. 190, 20 S. C. R. 576, 44 L. Ed. 729. In Lindsley v.

Nat. Carbonic Gas Co., (1911) 220 U. S. 61, 31 S. C. R. 337, 55 L. Ed.

369, the court arrives at the same result in regard to carbonic acid gas,

though there is an intimation that it would hold otherwise if there were

no common reservoir or fund.

A statute of similar nature was upheld on the ground that the state

and its citizens were deprived of the many advantages incident to the

use of natural gas. Commonwealth v. Trent, (1903) 117 Ky. 34, 77 S.

W. 390, 4 Ann. Cas. 209. On similar reasoning a statute forbidding the

use of "flambeau lights" was sustained. Townsend v. State, (1897) 147

Ind. 624, 47 N. E. 19, 37 L. R. A. 294, 62 A. S. R. 477. But in the

absence of legislative enactment it has been held that even an adjoining

landowner cannot enjoin a continued waste of gas through failure to

cap the well. Hague v. Wheeler, (1893) 157 Pa. St. 324, 27 Atl. 714,

22 L. R. A. 141. 37 A. S. R. 736. And at least one court has refused'

to apply the same principles in regard to a statute regulating the waste

of water by artesian wells, and has held that the statute was not within
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the police power. Huber v. Merkel, (1903) 117 Wis. 355, 94 N. W. 354,

62 L. R. A. 589, 98 A. S. R. 933.

The instant case while purporting to follow the earlier decisions of

the same court, seems undoubtedly to extend the doctrine. It is not

clear that a common fund or source was affected injuriously to other

owners. The court restricts its reasoning chiefly to the relative efficiency

of the different uses of natural gas and finds that the use of it to

make carbon is very wasteful. In effect it recognizes that the state

has rights superior to those of the private owner and may regulate the

use of private property to prevent what is in the nature of "public

waste."

Contracts—Damaces—Interest.—A contractor contracted to build

an apartment house for the owner. Upon the completion of the same,

the owner took possession and had been in possession, for four years

at the time of this suit. The contractor now sues the owner for the

balance due on the contract and for extra work. The owner claims

damages for failure to complete the building on time. The lower court

after deducting the owner's damages, allowed the contractor's claim

with interest from the date of the completion of the building. Held, that

the contractor's claim was unliquidated and he was not entitled to interest

although the owner had possession and use of the house and money for

four years. Capital City Lumber Co. v. Sudarsky, (N. J. 1920) 111 Atl.

349. (Two judges dissenting.)

In the earlier cases, interest was looked on with great disfavor and

rarely allowed except in cases of commercial paper, or where there was

an express promise to pay interest or where such promise was implied

from usage. Hie/gins i'. Sargent, (1823) 2 B. & C. 348. Since there is

an obvious distinction between interest awarded by virtue of the terms

of a contract and interest awarded by way of damages for breach of

contract, it is apparent that the earlier cases did not generally allow

interest by way of damages. And when on rare occasions it was allowed

by way of damages it was left to the discretion of the jury whether to

award interest or not. Cameron v. Smith, (1819) 2 B. & A. 305. In

the United States the great weight of authority is to the effect that

interest given by way of damages is a legal right. White v. Miller,

(1879) 78 N. Y. 393/ 34 Am. Rep. 544; Swanson v. Andrus, (1901) 83

Minn. 505, 86 N. W. 465.

It is generally held that interest is not allowed on unliquidated claims,

the rule being based upon the assumption that the person liable does not

know what he owes and therefore cannot be in default for not paying.

17 C. J. 815. However, in actions for breach of contract even where

the claim is unliquidated, interest can be recovered, if the amount due

can be reasonably ascertained by computation by generally recognized

standards such as market value. Swanson v. Andrus, (1901) 83 Minn.

505, 510, 86 N. W. 465; Laycock v. Parker. (1899) 103 Wis. 161, 79 N.

W. 327. But the law in regard to interest is and seems always to have

been in a state of unsatisfactory conflict. In regard to actions for work

and labor, where the claim is unliquidated, the conflict is illustrated
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most strikingly. McCollum v. Seward, (1875) 62 N. Y. 316 (interest

allowed from commencement of suit) ; Swinnerton v. Argonaut, etc., Co.,(1896) 112 Cal. 375, 44 Pac. 719 (no interest allowed) ; Sullivan v. Nicou-

lin, (1901) 113 la. 76, 84 N. W. 978 (interest allowed from date of com

pletion). In regard to building contracts a similar conflict exists. Upon

facts very similar to those of the instant case the contractor was allowed

to recover interest from demand, although the sum was to be cut down

by the plaintiff's own deviation from the contract. Healey v. Fallon,(1897) 69 Conn. 228, 37 Atl. 495. But the weight of authority seems to

be in accord with the instant case. Macomber v. Bigelow, (1899) 126

Cal. 9, 58 Pac. 312. The two judges in the instant case dissented on

the ground that the rule applied by the majority of the court too often

works an injustice. However, it is not necessarily true that refusing

interest from the date of demand until suit is started is unjust, even

where as in the instant case the period was four years, for the delay

in bringing the suit was the contractor's own act. But the same reason

ing would not seem to apply in regard to the time between bringing the

suit and the date of the award, for the ordinary clogged condition of

the courts would necessarily result in delay

Contracts—Oral Promise to Purchase Land for Benefit of Third

Party—Statute of Frauds—Taking Possession by Third Party.—The

defendant's testatrix orally agreed with the plaintiff that if he purchased

a certain leasehold, she would purchase it and give it to her niece for

a wedding present, and also informed the beneficiary of the fact in the

presence of the plaintiff. Relying upon the agreement, the plaintiff pur

chased the lease. With the consent or acquiescence of all parties con

cerned, the beneficiary moved in and took possession of the house. The

testatrix died without having purchased the leasehold from the plaintiff.

The plaintiff and the beneficiary now seek specific performance against

the defendants, her executors. Held, that the possession of the bene

ficiary took the contract out of the Statute of Frauds and it could be

enforced, llohler v. Ashton, (England 1920) [1920] 2 Ch. Div. 420.

In view of the doctrine of the English courts that a third party

cannot enforce a contract made for his benefit, Tweddle v. Atkinson,

(1861) 1 Best & Smith 393, the instant case is of peculiar interest. The

court indicates that the beneficiary could not have obtained the enforce

ment of the contract or sued thereon, yet, the court permitted the vendor

to take the contract out of the Statute of Frauds by means of the

beneficiary's possession. It would seem then that the vendor and the

beneficiary can maintain the action by combining their forces, though

neither unaided by the other could have done so.

According to the weight of English authority, possession taken in

reliance on an oral contract for the sale of realty is sufficient to take

the contract out of the Statute of Frauds. Ungley v. Ungley, (1877)

L. R. 5 Ch. Div. 887; 1 Williston. Contracts, p. 962, In the United

States the courts are in conflict, with perhaps the weight of authority

in accord with the English view. 1 Williston, Contracts sec. 494.

In the instant case, although possession was taken by the beneficiary,

it could be argued that the possession of the beneficiary in pursuance
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of the contract was analogous to possession by a tenant of the vendee.

This would obviate the difficulty, and since the oral contract by its terms

looked to possession by the beneficiary, it would seem that the possession

by the beneficiary would be sufficient. Admitting the connection between

the beneficiary's possession and the contract alleged by the vendor, the

decision would seem to be just and equitable, being based on the general

equities of the situation. 1 Williston, Contracts secs. 358, 359.

Criminal Law—Adultery—Who May Institute Prosecution. —

Oregon Laws, Sec. 2072 provides that "a prosecution for the crime of

adultery shall not be commenced except on the complaint of the husband

or wife." The defendant, a married man being accused of adultery with

one L., a married woman, L's husband instituted prosecution against the

defendant. Held, that the right to institute a prosecution for adultery is

the exclusive right of the unoffending wife or husband of the defendant

and defendant must be discharged. State v. Stevenson, (Ore. 1920) 193

Pac. 1030.

At common law, adultery was not regarded as an indictable offense,

but as a private wrong for which the injured husband had his right of

action for damages. 1 R. C. L. 633. ln United States, adultery is univer

sally made a crime by statute, hut several states still regarding it as in

the nature of a private wrong only, have added the limitation that "no

prosecution shall be commenced except on the complaint of the husband

or wife." G. S. Minn. 1913 sec. 8702. Similar provisions are found in

the statutes of Michigan, Iowa, North Dakota and Washington. The pol

icy of the statute being that if the persons injured choose to acquiesce in

the wrong done, no one else should be allowed to move in the matter,

State v. Brecht, (1889) 41 Minn. 50, 42 N. W. 602. The courts of the dif

ferent states are not agreed as to the interpretation of the limitation. The

authorities are agreed that where the man accused of adultery is unmar

ried, the aggrieved may file a complaint against either or both of the

parties to the crime. State v. Ayles, (1916) 74 Ore. 153, 145 Pac. 19, Ann.

Cas. 1916E 738. But as to who has the right to institute the prosecution

where both of the offending parties are married is a question on which

the courts disagree. Minnesota, North Dakota, and Michigan hold that

the husband of the one or the wife of the other can make the complaint

against either of the accused parties ; and that it is not necessary that the

complaint be made by the wife of the defendant. State v. Brecht, (1889)

41 Minn. 50, 42 N. W. 602; State v. Wesie, (1908) 17 N. D. 516, 118 N. W.

20, 19 L. R. A. (N. S.) 786; People v: Davis, (1884) 52 Mich. 569, 18

N. W. 362. In Oregon and Iowa it is settled law that it is necessary

that the complaint be made by the husband or wife of the defendant.

Bush v. Workman, Sheriff, (1884) 64 Iowa 205, 19 N. W. 910: see also

State v. Astin, (1919) 106 Wash. 336, 180 Pac. 394, 4 A. L. R. 1335.

Some courts allow the complaining party to dismiss the prosecution after

it is started. People v. Dalrymple, (1885) 55 Mich. 519, 22 N. W. 20.

But see contra, State v. Astin, (1919) 106 Wash. 336, 180 Pac. 394, 4

A. L. R. 1335, where it was held that after the complaint has been filed
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the case is no longer of private concern, but has all the attributes of a

public offense and cannot be dismissed except by the state.

The decision of the court in the instant case is open to the criticism

that it applies a milder rule where the invader of the home is married

than where he is unmarried, and allows a married man to go free unless

his own wife chooses to prosecute him. whereas his crime would seem

the more reprehensible. The diversity of opinion as to the interpretation

of the statute in question indicates that uniform statutes do not neces

sarily result in uniform law.

Criminal Law—R:cht of Accused to Make an Unsworn State

ment to the Jury.—The accused who was on trial charged with an

indecent assault, produced no witnesses in his behalf, but made an un

sworn statement to the jury of his side of the case. Held, that even

in absence of statute, such a statement was admissible, not as legal

evidence, but as a possible version of the facts, to which the jury might

give such weight as under the circumstances it appeared to deserve.

Rex v. Perry and Pledger, (New Zealand 1920) N. Z. L. R. (1920) 21.

The position of the accused in a criminal trial at the English common

law was even less enviable than now. Up to 1650 he was not allowed

to have witnesses. 1 Wigmore, Evidence, sec. 575 (3). Until 1836 he

was in England not allowed to have counsel in felony cases. 1 Wig-

more, Evidence, sec. 575. And in the United States, it was not until the

latter half of the nineteenth century that the accused in a criminal trial

was made a competent witness to testify under oath in his own behalf.

Maine, 1864; Mass., 1866; Minnesota, 1868, State v. Dee, (1869) 14

Minn. 35 (27) ; Laws 1868 c. 70; United States, 1878, U. S. Comp. Stat.

1918 sec. 1465. England, 1898, 61 & 62 Vict. c. 36. And then only under

vigorous protest. Ruloff v. People, (1871) 45 N. Y. 213. 221; see also

Baker v. United States, (1854) 1 Minn. 207 (181); 1 Wigmore, Evi

dence, sec. 579. But since early times, it was customary in England to

permit the accused to make an unsworn statement to the jury of his

side of the case. 16 C. J. 848. And it is now held, that the accused al

though defended by counsel, Regina v. Doherty, (1887) 16 Cox C. C.

306, 309, and although he is now a competent witness in his own behalf,

Rex. v. Pope, (1902) 18 T. L. R. 717, may elect to make an unsworn

statement to the jury, even though his counsel makes an argument to the

jury. Rex v. Sheriff, (1903) 20 Cox C. C. 334, unless the accused calls

witnesses. Regina v. Millhouse, (1885) 15 Cox. C. C. 622. This practice,

as also appears from the instant case, is generally adopted by the British

colonies. Canada: Rex. v. Aho. (1904) 11 B. C. 114, 8 Can. Crim. Cas.

453; see however, Rex v. Krafchenko, (1914) 24 Manitoba 652, where it

was held that since the defendant can now be a sworn witness, he cannot

make an unsworn statement. Australia: Peacock v. King, (1911) 13

C. L. R. 619, 639, 646, 674, where the accused by statute may have wit

nesses, and still elect whether to make a sworn or unsworn statement.

At the American common law, this practice never seems to have pre

vailed except to a very limited extent in Massachusetts. Cotnm. v. Mc-

Connell, (1895) 162 Mass. 499, 39 N. E. 107; see also State v. Cameron,
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(1868) 40 Vt. 555, 565. The reason appears to be that the constitutional

provisions to the effect that that no person shall in a criminal case be

compelled to testify against himself, and the common law rule that he

could not be a witness for himself, were generally regarded as requiring

the accused to keep silent. State v. Bartlett, (1867) 55 Me. 200, 217;

People v. Thomas, (1861) 9 Mich. 314, 319; People v. Farre'.l, (1867)

31 Cal. 576, 583. In a few states, however, the practice at one time

existed by express statute. 16 C. l. 848; People v. Thomas, (1861) 9

Mich. 314; Blackburn v. State, (1880) 71 Ala. 319, 46 Am. Rep. 323;

Barber v. State, 13 Fla. 675. 681; Holsenbake v. State, (1872) 45 Ga.

43, 55. These statutes were abrogated by statutes making the accused a

competent witness in his own behalf, e. g., Pub. Stat. Mich. 1881, p. 335,

see also Jones v. State, (1913"> 181 Ala. 63, 81, 61 S. E. 434, in all states

except Georgia, where the accused is still not a competent witness. 2 Ga.

Code (1911) secs. 1036, 1037; see also Barnes v. State, (190!) 113 Ga.

716, 719, 39 S. E. 488. While the decisions are not uniform in England

or elsewhere as to what time during the trial the unsworn statement

should be made, 16 C. J. 849, the most common practice seems to place

it before the argument by the prosecution. Rev. v. Sheriff, (1903) 20

Cox C. C. 334. The most characteristic features of the unsworn state

ment are, (1) that it is not subject to cross examination. Regina v.

Millhouse, (1885) 15 Cox C. C. 622; Walker v. State, (1902) 116 Ga.

537, 42 S. E. 787, 67 L. R. A. 426; and (2) that the jury may if they

wish, believe it in preference to the sworn testimony. Peacock v. King,

(1911) 13 C. L. R. (Australia) 619, 647; Regina v. Shimmin, (1882) 15

Cox C. C. 122; Sutherland v. State, (1904) 121 Ga. 190, 48 S. E. 184;

2 Ga. Code (1911) sec. 1036.

Damages—Humiliation and Mental Anguish from Disfigurement

as an Element of Damage.—The plaintiff through the defendants negli

gence was so injured that it became necessary to remove one of his eyes,

for which injury he now sues. The trial court instructed the jury that

one of the elements entering into the plaintiff's damages was the mental

anguish and humiliation suffered by the plaintiff by the reason of the

mutilation of his face and the fact that he might become an object of

curiosity and ridicule among his fellows. Held, that the instruction was

correct. Muskogee Electric Traction Co. v. IVimmer, (Okla. 1920) 194

Pac. 107.

There is a decided diversity of opinion upon the question whether or

not mental anguish and humiliation suffered by reason of personal dis

figurement resulting from injury, are proper elements of damage. A very

respectable number of courts hold that such damages are not recover

able. Camcncind v. Frccland Furniture Co., (1918) 89 Ore. 153, 174 Pac.

139; Diamond Rubber Co. v. Harryman, (1907) 41 Colo. 415, 92 Pac. 922,

15 L. R. A. (N. S.) 775; Trzetiatowski v. Evening Am. Pub. Co., (1914)

185 111. App. 451. The reason given for this rule is that such damages are

too remote, indefinite, intangible, resting entirely upon the belief of the

sufferer, and incapable of contradiction.
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Another line of courts, with which the instant case is in accord, and

which represents the majority rule, hold that such damages are a proper

element of recovery, not being too remote or speculative to be capable

of ascertainment. Aman ta v. Mich. Cent. Ry. Co.. (1913) 177 Mich. 280.

143. N. W. 76: Coombs v. King, (1910) 107 Me. 376. 78 Atl. 468: Fergu

son & Wheeler, elc. Co. v. Good, (1914) 112 Ark. 260, 165 S. W. 628;

Heddies v. Chicago, etc.. Ry. Co., (1890) 77 Wis. 228, 46 N. W. 115, 20

A. S. R. 106.

Some jurisdictions seem to make a distinction in the case where the

disfigurement is caused by malice, and state that such damages are not

recoverable except where the disfigurement is so caused. Diamond Rubber

Co. v. Harryman, (1907) 41 Colo. 415, 92 Pac. 922. If the sole objection

to such damages is their remote and speculative character, it would seem

that the difficulty would be the same in a case of malice as in any other

case. Some of the earlier federal cases appear to have refused to allow

a recovery for mental anguish and humiliation in cases of disfigurement,

but is now well settled that they are recoverable. McDermntt v. Severe.

(1905) 202 U. S. 600, 26 S. C. R. 709, 50 L. Ed. 1162. The question raised

by the instant case was for a long time an open question in Minnesota,

but in a fairly recent case the Minnesota court held that damages of this

kind are no more uncertain, intangible or difficult of proof than mental

suffering in general. Patterson v. Rlatti. (1916) 133 Minn. 23, 157 N. W.

717.

Deeds—Conflict of Laws—Delivery of Deed With Grantee Blank

—Liability of Grantee on Personal Covenants.—The plaintiff held a

mortgage on a Colorado farm owned by X. The mortgage was payable

in Iowa. X executed a deed with the grantee in blank and delivered

to A. The deed contained a clause by which the grantee assumed the

payment of the plaintiff's mortgage. A sold to B, B sold to C, who

rescinded upon discovering the clause to assume the mortgage. B then

sold to D, who inserted his name as grantee. All the transactions were

for good consideration. The plaintiff now sues A, B, and C on the

covenant to assume the mortgage. Held. A and B are liable. Lxljedahl

v. Glasgow, (Iowa 1921) 180 N. W. 870.

It is well settled that instruments of conveyance in so far as they

relate primarily or directly to title are to be construed according to the

law of the place where the land is located. But personal covenants or

agreements in such instruments will be given effect according to the

law of the place where the same are to be performed. 12 C. J. 478. A

provision in a deed whereby the grantee assumes the payment of an

existing mortgage is a personal covenant and accordingly governed by

the law of the place where it is to be performed. Clement v. Willett,

(1908) 105 Minn. 267, 117 N. W. 491, 17 L. R. A. (N.S.) 1094, 15 Ann.

Cas. 1053, 127 A. S. R. 562. The Colorado court holds in accord with

the great weight of authority that while a deed with the grantee in

blank is a nullity, McGrew v. Lamb. (1915) 60 Colo. 462. 154 Pac. 91;

yet a grantee whose name is inserted in accordance with the actual or

implied consent of the grantor, gets good legal title. Halliwell v. Wcible.
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(1917) 64 Colo. 295, 171 Pac. 372; Board of Education v. Hughes, (1912)

118 Minn. 404, 136 N. W. 1095, 41 L. R. A. (N.S.) 637. In Iowa as

pointed out by the court in the instant case a different rule prevails and

a delivery of a deed with the grantee in blank passes equitable title.

Logan v. Miller, (1898) 106 la. 511, 76 N. W. 1005. And it is the rule

in Iowa that a purchaser for value by accepting a deed with the grantee

in blank becomes liable on the covenants in the deed the same as though

his name was written in the instrument. Santee v. Keefe, (1905) 127

la. 128, 102 N. W. 803. Therefore the court in the instant case applying

the law of Iowa holds that the transaction in question resulted in a

personal contract which made A and B liable to pay the mortgage.

While the result reached may appear to be rather harsh, since it

binds A and B to pay the mortgage, although the deed as to them was

a nullity, yet since they received good consideration for it and D, the

purchaser who inserted his name in the deed got good title, the effect

of the transaction was the same as though A and B had inserted their

own names in the deed and then made a new deed of the land to the

next party. The use of deeds with the grantee in blank has been sanc

tioned by the courts to conform with the business methods, and while

it seems rather peculiar to hold one to the personal covenants therein

when his connection with the deed and his liability on the personal

covenants must necessarily in many cases be established by parol, yet it

seems to be the natural consequence of the use of deeds with the grantee

in blank.

Elections—Mandamus—Right to Be an Independent Candidate

After Voting in Party Primary.—Fuller voted in the Democratic pri

maries, and signed the pledge to support its nominee. It was then sought

to have him nominated as an independent candidate by petition, indepen

dent candidacies being permissible. Mandamus was sought by the peti

tioners, duly qualified voters who had not voted in the primaries, against

the secretary of state to have Fuller's name placed on the ballot. Held,

that the writ would not issue ; although the pledge imposed only a moral

obligation, and not a legal one, yet those petitioning were promoting an

immoral act and mandamus being a discretionary remedy will only be

granted to those who come into court with clean hands. Waterman v.

Mims. (Tex. 1921) 227 S. W. 178.

The decision approves the reasoning in State ex rcl. Labauve v. Michel,

(1908) 121 La. 374, 46 So. 430, where it was said that voting at a primary

imposes at least a moral obligation to support the candidates nominated,

whether any pledge is signed or not. The case seems to illustrate the

principle that a person may have a full legal right, which he nevertheless

cannot enforce by mandamus, because of improper motives or the like.

Shea v. Sweetster, (Me. 1920) 111 Atl. 579. In an opinion in the instant

case, dissenting in part, the position was taken that the obligation imposed

was legal and not merely moral, and that mandamus was sought in aid

of an illegal act. The case would seem to be of peculiar interest in Minne

sota.
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Eminent Domain—Interurban Railway as an Additional Servi

tude.—The defendant, a street railway company which had a local fran

chise and rendered the usual local service within the city used its street

railway system to carry passengers brought in from and carried to points

beyond the corporate limits. The plaintiff, the city of Milwaukee, claim

ing that the latter use constituted an additional servitude on the streets,

seeks to enjoin the same. Held, that a street railway company which ren

ders the usual local service on the city streets does not create an addi

tional servitude thereon entitling the abutting owners to compensation, by

also using the streets for interurban service. City of Miluaukce v. Mil

waukee Electric Ry. & Light Co., (Wis. 1920) 180 N. W. 339.

It is well settled that an ordinary street railway does not impose an

additional servitude upon the lands of the abutting owners, since it facili

tates the travel upon the streets of the municipality by relieving the side

walks of passengers and the roadway of vehicles. Lewis, Eminent Do

main, 3rd Ed., Sec. 161. It is equally well settled that a commercial rail

road on a street or highway which carries passengers from long distances

into the city and accommodates itself only incidentally to local traffic,

interferes with the travel of the public and constitutes an additional

servitude, entitling the fee owners to compensation. Lewis, Eminent

Domain, 3rd. Ed., sec. 153. However, an interurban railway partakes to

some extent both of the nature of a street railway and a commercial

railroad, and the courts appear to be in conflict as to whether such a

railway constitutes an additional servitude on the abutting land. In

Wisconsin, an interurban railway has been held to constitute an addi

tional burden on both the city streets and the country highways. Chicago,

etc., Ry. Co. v. Mihvaukec, etc., Ry. Co., (1897) 95 Wis. 561, 70 N. W.

678, 37 L. R. A. 856, 60 A. S. R. 136; Zehren v. Milwaukee, etc . Co.

(1898) 99 Wis. 83, 74 N. W. 538, 41 L. R. A. 575, 67 A. S. R. 844. In

New Jersey, on the other hand, an interurban railway has been held not

to constitute an additional servitude on the country highway. Ehrct v.

Camden, etc., Co., (1900) 61 N. J. Eq. 171, 47 Atl. 562; and in Indiana

it has been held that an interurban railway carrying passengers, freight

and express does not constitute an additional burden on the streets.

Mordhurst v. Ft. Wayne, etc. Co., (1904) 163 Ind. 268, 71 N. E. 642, 66

L. R. A. 105, 106 A. S. R. 252. The majority of the courts hold that the

motive power is in no way controlling in determining whether an inter

urban railway is or is not an additional burden. Wilder v. Aurora, etc.,

Co., (1905) 216 111. 493, 75 N. E. 194; Kinsey v. Union Traction Co.,

(1907) 168 Ind. 563, 81 N. E. 922. Some courts hold that the carrying

of freight is the fact which distinguishes the commercial railroad from

the street railway and determines whether the interurban railway is a

commercial railroad and as such imposes an additional servitude.

Wilder v. Aurora, etc., Co., (1905) 216 111. 493, 75 N. E. 194. Contra,

Mordhurst v. Ft. Wayne, etc., Co., (1904) 163 Ind. 268, 71 N. E. 642,

66 L. R. A. 105, 106 A. S. R. 222.

While the courts appear to be in conflict and state that they are in

conflict, yet each case seems to resolve itself into a question of fact,

and the test to be applied and which is generally applied, is whether

the interurban railway facilitates the travel upon the streets or whether

^



RECENT CASES 395

it interferes with such travel, the local service being only incidental.

The decision in the instant case expressly overrules Younkin v. Mil

waukee, etc., Co., (1904) 120 Wis. 477, 98 N. W. 215, where it was

held that an interurban railway constituted an additional servitude on

the city streets even though it rendered the usual local service thereon.

The decision in the instant case, with which the Minnesota court is in

accord, Newell v. Minneapolis, etc., Ry. Co., (1886) 35 Minn. 112, 27

N. W. 839, represents the modern trend of authority and shows the

tendency of the courts to make rules of law conform to modern con

ditions.

Fixtures—Tenant's Right to Remove After Renewing Lease.—A

tenant in possession, having installed trade fixtures on the leased prem

ises, took a renewal of his lease without mentioning or reserving any

right to remove the fixtures. Held, that the rule requiring a tenant to

remove fixtures before the expiration of his term or lose the right of

removal does not apply where the lease is renewed for a new term.

Blake-McFall Co. v. Wilson, (Ore. 1920) 193 Pac. 902.

The instant case is in accord with the trend of modern authority,

although perhaps it does not as yet represent the weight of authority.

The earlier and more arbitrary rule is that a tenant in possession, having

erected fixtures on the premises during the term, and thereafter accept

ing a new lease without specifically reserving the right to remove the

fixtures, loses his right to remove them, notwithstanding the new lease

begins contemporaneously with the end of the old lease and the tenant

has had actual and continuous possession from the beginning of the

old lease until the expiration of the new lease. Loughran v. Ross,

(1871) 45 N. Y. 792, 6 Am. Rep. 173; V/atriss v. First Nat. Bank,

(1878) 124 Mass. 571, 26 Am. Rep. 694; Carlin v. Ritter, (1889) 68

Md. 478, 13 Atl. 370; Wadman v. Burke, (1905) 147 Cal. 351, 81 Pac.

1012. The theory of this rule is that the acceptance of a lease without

any reservation of the fixtures is equivalent to a surrender of posses

sion to the landlord at the expiration of the first term. The tenant accept

ing such a lease, takes a lease of the premises and fixtures and acknowl

edges the title of the landlord to both and is estopped from contro

verting it. Loughran v. Ross, (1871) 45 N. Y. 792, 6 Am. Rep. 173.

Under this rule the tenant's right to remove is considered a privilege

and not an absolute right to the fixtures themselves, and the privilege

may be waived, and it is waived by taking a new lease without stipu

lating for the right of removal. Hedderick v. Smith, (1885) 103 Ind.

203, 2 N. E. 315. It is difficult to see the logic of this view, which

would seem to be largely a survival of the very early rule that any

fixtures became realty and could not be removed, and the courts were

very loath to expand the exceptions to the rule.

New York. has somewhat receded from the rule as broadly stated

in Loughran v. Ross, (1871) 45 N. Y. 792, 6 Am. Rep. 173, cited supra,

and the court in Lewis v. Pier Co., (1891) 125 N. Y. 341, 26 N. E. 301,

refused to extend the rule to cover trade fixtures, limiting it to fixtures

which partake strictly of the nature of realty, and referred to the case
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of Loughran v. Ross as being decided on quite technical reasoning, and

was a case whose principle should not be extended.

The Michigan court through Judge Cooley in Kerr v. Kingsbury,

(1878) 39 Mich. 150, 33 Am. Rep. 362, vigorously dissented from the

entire doctrine and held that a regard for the succeeding interests is

the only reason for the rule requiring a tenant to remove his fixtures

during his term, and that consequently the rule applied in the instant

case has no application where the tenant succeeds himself. A number

of courts including Minnesota have followed the rule of the Michigan

decision. Sassen v. Hacgle, (1914) 125 Minn. -141, 147 N. W. 445, 52

L. R. A. (N.S.) 1176; Radey v. McCurdy, (1904) 209 Pa. St. 306, 58 Atl.

558, 67 L. R. A. 359; Ogden v. Harrison, (1908) 82 Neb. 302, 117 N. W.

714; Thomas v. Cayle fr Co., (1909) 134 Ky. 330, 120 S. W. 290.

Insurance—Murder of Insured by the Beneficiary—Recovery on

Policy.—Husband and wife insured under an old-line joint life insurance

policy for the benefit of the survivor. The husband murdered the wife

and was precluded from recovering on the policy by statute, whereupon her

personal representatives brought an action against the company on the pol

icy. Held, the personal representatives of the wife can not recover.

Spicer v. New York Life Ins. Co., (C. C. A. 5th Cir. 1920) 268 Fed. 500.

The case brings out another distinction between old line insurance and

fraternal or mutual insurance. It is well settled everywhere that a bene

ficiary murdering the insured can not recover the insurance money, but

it is usually added that the insurance company is not thereby release!

from liability. 2 Joyce, Ins., sec. 833; Vance, Ins., 392; 14 R. C. L.

1228. Most of the cases supporting this proposition concern mutual or

fraternal organizations, although this distinction is not brought out very

clearly. Schmidt v. Northern Life Assn., (1900) 112 la. 41, 83 N. W.

800, 51 L. R. A. 141, 84 A. S. R. 323; Metropolitan Life Ins. Co. v.

Shane, (1911) 98 Ark. 132, 135 S. W. 836. The result may be put on

the ground that the beneficiary named in a certificate or policy of a

fraternal or mutual insurance company, has no vested rights therein but

a mere expectancy. The contract of insurance in these cases is primarily

between the insurer and the insured who has the vested rights. So if

it is inequitable for the criminal beneficiary to take, the rights naturally

revert to the estate of the insured. Again, in many cases, the by-laws

of a fraternal organization or statutes provide that only a certain class

may be named as beneficiaries, and in absence of designation or prior

death of the beneficiary, the insurance money is to go to the next named

in the class. Here there is at least an implied intention that the insur

ance money should be paid to some one in all events. Recovery is

allowed, but the persons take not as representatives of the deceased but

as beneficiaries. Supreme Lodge of K. &- L. v. Menkhauscn, (1904) 209

111. 277, 70 N. E. 567, 65 L. R. A. 508, 101 A. S. R. 239; Sbarpless v. A.

O. U. IV., (1916) 135 Minn. 35, 159 N. W. 1086, L. R. A. 1917B 670.

Sometimes recovery is allowed on the theory of a resulting trust. Equita

ble Life Assr. Soc. v. Weightman, (1916) 61 Okla. 106, 160 Pac. 629, L.

R. A. 1917B 1210. Just how this trust arises is rather elusive; almost

"
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necessarily a new clause must be introduced into the contract making

the insurer liable to persons who were never contemplated as beneficiaries

at the time of the making of the contract. If there are no by-laws or

statutory provisions as to alternative beneficiaries, how can any equity

or duty arise to pay to any other person than the one named in the

contract? See also Vance, Ins., 394. Indeed, it is pointed out that a

different result would be reached if an ordinary old line policy were

involved. Anderson v. Life Ins. Co. of Fa., (1910) 152 N. C. 1, 67 S.

E. 53. But the instant case is the first to so actually hold.

If the personal representative is the same person as the named bene

ficiary who murders the insured, on grounds of general public policy

recovery will not be allowed. Johnson v. Metropolitan Life Ins. Co., (Wl

Va. 19J9) 100 S. E. 865. A provision that in case the beneficiary mur

ders the insured the money is to revert to the insurer has been upheld.

Grand Circle W. IV. v. Fiaush, (1913) 34 Colo. App. 304. But the provision

must be absolutely clear in its terms or the insurance company will not

be released from liability. Kascoutas v. Federal Ins. Co., (la. 1920) 179

N. W. 133.

The instant case qualifies the rule that an insurance company is not

released from liability under these circumstances. The result absolving

the company from all liability under an old line policy may jar fireside

equity and one's natural feeling that the insurer should pay, but it places

insurance law on a sound contractual basis. There is no reason why

additional terms should be read into the policy, and where it is held

that the contractual rights are between the insurer and the beneficiary

and that the latter has an absolute or defeasible vested right, no other

result is logically possible.

Libel and Slander—Damages—Evidence as to Defendant's Finan

cial Standing.—In an action to recover damages in an action for slan

der, evidence of the defendant's financial standing was admitted over the

defendant's objection. Held, that evidence of the defendant's financial

standing is admissible on the question of both compensatory and exem

plary damages. Weiss v. Weiss. (N. J. 1920) 112 Atl. 184.

A minority of jurisdictions exclude such evidence in an action for

libel and slander with reference both to compensatory and exemplary

damages. Ware v. Carllcdiic, (1854) 24 Ala. 622, 60 Am. Dec. 489;

Young v. Kuhn, (1888) 71 Tex. 645, 9 S. W. 860. By the great weight

of authority the plaintiff can show the financial condition of the defend

ant ; upon the question of compensatory damages as tending to show

the rank and standing of the defendant and that his words would carry

greater weight. Miller v. Cook, (1890) 124 Ind. 101, 24 N. E. 567; Flaacke

v. Stratford, (1905) 72 N. J. L. 487, 64 Atl. 146, 5 Ann. Cas. 854; Bots-

ford v. Chase, (1896) 108 Mich. 432, 66 N. W. 325; upon the question

of exemplary damages, as giving a basis for a punitive award, so as to

make the award commensurate with the wealth of the defendant. Winans

v. Chapman, (1919) 104 Kan. 664, 180 Pac. 2^6; Tingley v. Times Mirror,

(1907) 151 Cal. 1, 89 Pac. 1097. It would seem that the converse should

also be true and that the defendant might show his poor financial con
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dition even though not put in issue by the plaintiff, but only a few

courts have allowed it and then only in the case of exemplary damages.

Rea v. Harrington. (1886) 58 Vt. 181. 2 Atl. 475.

In regard to the manner of proof of the defendant's financial con

dition, it has been held that in the case of compensatory damages, the

financial condition of the defendant must and can only be shown by

reputation, because it is reputed wealth that is supposed to give his words

weight. McCloy v. Vaughan, (1915) 185 Mich. 189, 151 N. W. 667. On

the other hand where exemplary damages are sought then the defendant's

actual wealth must be shown and it cannot be shown by reputation. 17

R. C. L. 440. The evidence of the defendant's financial condition must

relate to the time of the utterance complained of. Geringer v. Novak,

(1904) 117 111. App. 160. One reason. for this is to avoid what .the de

fendant tried in Miller v. Cook, (1890) 124 Ind. 101, 24 N. E.'577, to

make fraudulent conveyances of his property before the case came on

for trial. And in regard to compensatory damages the reason is that

the damage is done at the time the words are spoken.

Minnesota is in accord with the weight of authority, and allows the

financial condition of the defendant to be shown, even in the case of

compensatory damages. Burch v. Bernard, (1909) 107 Minn. 210, 120

N. W. 33.

Master and Servant—Duty to Furnish Medical Aid to a Help

less Servant.—Plaintiff, while in the employ of the defendants as a farm

laborer, became unconscious from the heat, and was left by the defend

ants without care or protection for several hours, serious injuries result

ing. Held, that where a servant is dangerously injured or stricken in a

manner indicating the immediate need of aid, the master is under a duty

to make such effort as may be practicable to save the servant from death

or serious harm. Carey v. Davis, (Iowa 1921) 180 N. W. 889.

It is a well settled general rule that the master is not, in absence

of special contract, under any legal obligation to furnish any assistance,

medical or otherwise, to his injured servant. Davis v. Forbes, (1898) 171

Mass. 548, 51 N. E. 20, 47 L. R. A. 170; notes 38 Ann. Cas. 507 and

L. R. A. 191 5C 789. But in some states, particularly in Indiana, the

courts have created an exception to the rule,—the exception embracing

emergency cases of injuries to employees of railroads, which occupation

is regarded as holding a peculiar position, through the unusual hazards

and dangers attending its pursuit. Ohio etc. Ry. Co. v. Early, (1895) 141

Ind. 73, 40 N. E. 257, 28 L. R. A. 546; Troutman's Admx. v. Louisville

etc. Ry Co., (1918) 179 Ky. 145, 200 S. W. 488; note 4 L. R. A. (N.S.)

49, 53. Even this restricted exception is opposed in some jurisdictions.

King v. Interstate, etc., Ry. Co., (1902) 23 R. I. 583, 51 Atl. 301. 70 L.

R. A. 924; Vorhees v. N. Y. Cent. Ry. Co., (1909) 114 N. Y. S. 242,

aff'md 198 N. Y. 558, 92 N. E. 1105. The exception in the case of rail

roads has been extended by some courts to include any occupation haz

ardous by nature. Raasch v. Elite Laundry Co., (1906) 98 Minn. 357, 108

N. W. 477, 7 L. R. A. (N.S.) 940; Hunicke v. Quarrv Co., (1914) 262

Mo. 560, 172 S. W. 43, L. R. A. 1915C 789. 38 Ann. Cas. 493, but here
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again there is a conflict of authority. Holmes v. McAllister, (1900) 123

Mich. 493, 82 N. W. 220, 48 L. R. A. 396. In the instant case the court

recognizes the accepted rule of no liability on the master in absence of

contract, but extends the exception previously limited to emergency cases

in hazardous occupations, so as to include the safe and secure occupa

tion of a farm laborer. This holding appears to abolish the rule in

favor of the exception, and to make the sole test of the master's duty

to furnish aid, the existence or non-existence of an emergency requiring

such aid for the servant, whether the line of work involved be of a dan

gerous character or not. The Iowa court has taken a long step towards

embodying in our sum of legal duties the "Good Samaritan" doctrine

of moral obligation.

It is interesting to note that attention in the instant case is called

to the rule of Dcpue v. Flatcau, (1907) 100 Minn. 299, 111 N. W. 1, 8

L. R. A. (N.S.) 485, as parallel in principle to that here enunciated. In

the Depue case, the plaintiff, a cattle buyer, came to the defendants' farm

on business, and requested permission to stay overnight, which was re

fused, but was permitted to stay for supper. Soon thereafter the plain

tiff was taken ill, and the defendants, still refusing him permission to

stay overnight, assisted him to his cutter and started him on his journey

on a cold winter day. The next morning the plaintiff was found a short

distance away from the defendants' farm badly frozen, having fallen

from the cutter through his illness. The Minnesota court held "that if

the defendants knew and appreciated his physical condition, their con

duct amounted to negligence and the question of their liability should

have been submitted to a jury.'' The case has aroused considerable

discussion and is regarded in some quarters as a literal application of

the humanitarian doctrine, "imposing a liability for a sin of omission

where there exists a moral obligation to act. 73 Cent. Law Journal 335.

Other writers base the liability of the defendants in that case upon their

affirmative acts—their sins of commission. 30 Harvard Law Review 214.

This view is strengthened by a later statement of the judge who wrote

the opinion in the Dcpuc case. Masey v. Loveland. (1916) 133 Minn.

210, 212, 158 N. W. 44. Assuming the latter interpretation to be cor

rect, it is clear there is no analogy between the Depue case and the in

stant case, nor is the Minnesota decision unique in principle. Compare

Weymire v. Wolfe, (1879) 52 la. 533, 3 N. W. 541.

Navigable Waters—Right of Riparian Owners to Restrain Trap

ping.—The plaintiff, the owner of land adjoining a navigable river in

Michigan, seeks to enjoin the defendant from trapping in the water of

the river on the side next to the plaintiff's land. Held, that the defend

ant should be enjoined, for (1) the title to submerged land under a

navigable river is in the adjacent landowner to the thread of the stream ;

(2) the title to the ice to the thread of the stream is likewise in the

adjacent landowner ; (3) putting stakes in the submerged land and in

the ice is a trespass which may be enjoined. Johnson v. Burghorn, (Mich.

1920) 179 N. W. 225.
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In regard to the title to land under navigable water, the United States

Supreme Court has decided that it is purely a question of state law.

Hardin v. Shedd, (1902) 190 U. S. 508, 519, 23 S. C. R. 685, 47 L. Ed.

1156. The Michigan court had adopted the rule that the title to the

submerged land is in the riparian owners to the thread of the stream.

Grand Rapids, etc., Co., v. South Grand Rapids, etc.. Cn., (1894) 102

Mich. 227, 60 N. W. 681, 25 L. R A. 815, 47 A. S. R. 516. This view

seems to be based on a misconception and misapplication of the English

rule. See Title to Soil Under Public Waters, by Dean Everett Fraser,

2 Minnesota Law Review 313.

In the instant case the court refrains from passing upon the question

of shooting or fishing, but enjoins the defendant from trapping on

the technical grounds of trespass to the submerged land and ice. It

would seem that since trapping, hunting and fishing all must of necessity

involve an occasional trespass, as does the general right of navigation,

anchoring, etc., the real question is whether or not the riparian owner

has the exclusive right to trap, hunt and fish in navigable waters which

are non-tidal or whether it is a public right. Obviously in states where

the fee to the bed of the river is in the state the public have a general

right of fishing. Tinicum Fishing Co. v. Carter. (1869) 61 Pa. St. 21. In

Minnesota the rule appears to be that the title to the submerged land is

held in trust by the state. See Title to Soil Under Public Waters, by

Justice Oscar Hallam, 1 Minnesota Law Review 34, 35; Title to Land

Under Public Waters—The Trust Theory, by Dean Everett Fraser, 2

Minnesota Law Review 429. The Minnesota court has stated that the

riparian owner has no exclusive or peculiar privileges in regard to "boat

ing, fishing or the use of the water and ice for ordinary purposes." San-

bom v. Peoples Ice Co.. (1900) 82 Minn. 43. 84 N. W. 641. The Michi

gan court in the case of Sfrrlinn v. Jackson. (1888) 69 Mich. 488, 37 N.

W. 845, 13 A. S. R. 405 held that in regard to a navigable river, "The

public had a right to use it as a public highway, but every other bene

ficial use and enjoyment belongs to the owner of the soil." In Ains-

worih v. Munoskong Hunting <'V fishing Club, (1909) 159 Mich. 61,

123 N. W. 802 it was held that the owner of the submerged land has the

exclusive right of fowling over it. To the same effect, Adams v. Pease.

(1818) 2 Conn. 481, (Fishing). Other cases contra in theory to the

decisions of the Michigan court hold that even though the title to the

submerged land is in the riparian owners, still the public has a right to

fish there. Willow River Club v. Wade, (1898) 100 Wis. 86. 76 N. W.

273, 42 L. R. A. 305; Wilson v. Inloes, (1841) 6. Gill. (Md.) 121; nickel

v. Polk, (1851) 5 Harr. (Del.) 325.

Justice Holmes points out in Hardin v. Shedd. (1902) 190 U. S. 508,

23 S. C. R. 685, 47 L. Ed. 1156, that the title to the submerged land

does not pass to the riparian owner by virtue of any grant by the United

States, but passes by the declaration of the state (by the courts) that the

submerged land passed with the land attached to the shore. Since it is

possible that the title to the submerged land may be in one and the fishing

rights in another, Blount v. Layard, L. R. [1891] 2 Ch. 681, 689. it does

not necessarily follow, as the Michigan court seems inclined to hold, that

the fishing, trapping and hunting rights passed with the submerged land.

>
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Quasi Contract—Unjust Enrichment.—The plaintiff contracted to

sell 4,500 tons of sugar to a foreign commission ; the defendant corpora

tion wrongfully represented to the commission that no export license could

be obtained for sugar unless bought from the defendant, and that the

defendant was authorized to fill all contracts. The commission was thus

induced to buy from the defendant and refused to accept performance

from the plaintiff, whereby the defendant made a large profit on the

transaction. Plaintiff now sues defendant for the profit made as for

money received to the use of plaintiff. Held, complaint states a good

cause of action in quasi contract. There was no allegation that the plain

tiff could have performed the contract or that it would have made any

profits thereon, but the court held that this was not necessary. Federal

Sugar Refining Co. v. U. S. Sugar Equalir.nlion Board. Inc., (1920) 268

Fed. 575.

If any one in the commission of a tort enriches himself by taking or

using the property of another, the latter may, instead of suing in tort

to recover damages for the injury done, sue in assumpsit to recover the

value of that which has been tortiously taken or used. Keener, Quasi

Contracts 159. The action of money had and received is founded upon

the principle that no one ought unjustly to enrich himself at the expense of

another. It lies only for money which, in equity and good conscience,

the defendant ought to refund. Moses v. Macferlan, (1760) 2 Burr. 1005.

The instant case, however, goes much farther and holds that it need

not be alleged that anything has been taken from the plaintiff. It is

sufficient if the defendant has received any benefit from the wrongful

act (regardless of the source of the benefit) which in equity and good

conscience he ought not to retain. There is some authority in this state

for such a holding. In Heyivood v. Northern Assurance Co., (1916) 133

Minn. 360, 158 N". W. 632, Ann. Cas. 1918D 241, the defendant induced

the maker of a note to pay the same to it instead of to the plaintiff payee.

The court said :

"The defendant in this case procured the makers of these notes to pay

to it money which it should not have received, but which the plaintiff

should have had. Under every sound principle of justice, it ought to

pay it over to the plaintiff. In some way or other it should be com

pelled to do so. The procedure of the law would be exceedingly inade

quate if it did not furnish a remedy in such a case. We hold that there

is a remedy, and that the action for money had and received is the

proper action for such a case."

It will be noted that in the Minnesota case there was nothing taken

from the plaintiff. His rights had been in no way invaded, and yet he

was allowed to recover because in equity and good conscience the defend

ant was not entitled to keep the money received. There is one element

in the instant case, not present in the Minnesota case, which might seem

to support it. Here the defendant actually interfered with the plaintiff's

contract. This interference made possible the defendant's contract with

its resulting profits, but it should be noted that the profits were not

made by use of any property or rights of the plaintiff. "

An action intended to reimburse the plaintiff for the loss or use of

his property should not arbitrarily be converted into a means of penal

izing wrongdoers. The plaintiff should be limited to an action in tort for
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interference with its contract and the damage? should be limited to what

the plaintiff could have made under its contract, and should not include

the profits made by the defendant under its independent contract.

Suretyship—Criminal Bail Bond—Oral Agreement for Continu

ance—Release of Surety.—The defendant, under indictment by a grand

jury, was released on bail, the conditions of the bond requiring his pres

ence at all stages of the trial. Defendant subsequently enlisted in the

army and the county attorney without the knowledge of the surety or

the court agreed that the accused need not appear until he was dis

charged from the army. When the defendant failed to appear when the

case was called, after he had been discharged from the army, the bond

was declared forfeited and an action sustained against the surety. State

v. Cooper, (Minn. 1920) 180 N. W. 99.

There is some conflict among the courts as to whether continuance

of the cause discharges the surety. The instant case is in accord with

decisions which hold that the condition of the bond, imposes an obliga

tion on the accused to be present at all stages of the trial and that a

continuance of the case after the first appearance does not release the

surety. St. Louis v. Young, (1911) 235 Mo. 44, 138 S. W. 5 ; State v.

Williams, (1909) 84 S. C. 21, 65 S. E. 982. Some states hold that the

obligation of the surety is limited to the term at which the appearance

of the accused is ordered and that the surety is released at the end

of the term. State v. Murdoch, (1900) 59 Neb. 521, 81 N. W. 447; State

v Becker, (1891) 80 Wis. 313, 50 N. W. 178.

If the accused is compelled to enter the military service and is not

permitted by the authorities in control to be present at a time fixed for

his appearance the sureties on his bond are discharged. Alford v. Irwin,

(1864) 34 Georgia 25. But according to the weight of authority a vol

untary enlistment of the accused in the military service does not release

his sureties. Lamphire v. State, (1906) 73 N. H. 463, 62 Atl. 786; Win-

ninger v. State, (1864) 23 Ind. 228. Contra McFarland v. Wilbur, (1862)

35 Vt. 340. And whenever military service of the principal is pleaded

by a surety as a defense on a jail bond it must be shown that every rea

sonable effort has been made to obtain the person of the accused from

the military authorities. Gingrich v. People, (1864) 34 111. 448; Briggs

v. Commomvcalth, (1919) 185 Ky. 340, 214 S. W. 975. In the last case

the court held that the bond was forfeited where the accused who had

been inducted into the army was stationed only a short distance from

the place of trial and might have obtained a furlough. The court, after

holding that the Soldiers' and Sailors' Civil Relief Act was applicable

only to civil cases, decided that the act was not intended to extend pro

tection to parties who could have prevented default had they made any

effort to do so.

But in the instant case the surety was given ample time to secure

the presence of the accused at the trial after the latter was discharged

from the army.

Although it has been held that a stipulation made with the consent

of the court to continue a cause against the accused until certain civil
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actions were disposed of discharged the surety, Reese v. United States,

(1869) 9 Wall. (U.S.) 13, the court in the instant case decides that

the oral agreement made by the county attorney was without force

since it was not sanctioned by the court, and that the surety was not

prejudiced by the agreement since he had ample time in which to produce

the accused.

Wills—Fraud as Avoiding Will.—There was evidence on the trial

that a beneficiary under the will had made false statements to the tes

tator with respect to his sister, and also to others intending them to reach

the ears of the testator, and that this poisoned the mind of the testator

against the sister, so that she was left out of the will. Field, that this

evidence was sufficient to show such fraud as would avoid the will.

Spurr v. Spurr, (Mo. 1920) 226 S. W. 35.

A commonly accepted statement of the law is that fraud in the exe

cution of a will invalidates it, while fraud in the inducement does not.

Page, Wills, sec. 124. The instant case shows that fraud in the induce

ment may sometimes vitiate a will. It is sometimes said that in order

to secure this result the fraud must amount to undue influence. Page,

Wills, sec. 128 (3). The reason assigned for refusing to go further in

allowing fraud in the inducement to vitiate a will is the difficulty in de

ciding upon what effect the deceit had on the making of the will. But

the difficulty here is no greater than in determining whether or not undue

influence affected the mind of the testator. In the latter instance the

inquiry is uniformly made. 40 Cyc. 1 155 et seq. ; 1 Underhill, Wills, sec.

151. The better view seems to be that fraud and undue influence are

similar in their effects, and the former if proved has a fatal effect on

the will. In re Budlong, (1891) 126 N. Y. 423, 27 N. E. 945; Whitcomb

v. Whitcomb, (1910) 205 Mass. 310, 91 N. R 210; Gardner, Wills, 153.

The supreme court of Minnesota has uniformly included fraud as a

form of undue influence. Mitchell v. Mitchell, (1890) 43 Minn. 73, 76,

44 N. W. 885; Buck v. Buck, (1913) 122 Minn. 463, 469, 142 N. W. 729.

But Minnesota, after mentioning fraud, has generally required that it

appear that in some way the will of another is substituted for that of the

testator. It may be questionable whether fraud in the inducement can

be said to produce this result.
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BOOK REVIEW

International Law and the World War. By James Wilford Gar

ner. (Contributions to International Law and Diplomacy, edited by L.

Oppenheim.) 2 vols. London ; Longmans, Green & Co., 1920.

In his opening lecture at Cambridge University, Lord Acton selected

as his epigraph the exhortation to his students "to suffer no man and

no cause to escape the undying penalty which history has the power to

inflict on wrong." Though statesmen and generals responsible for the

world war and its conduct may not in all cases be brought to the bar

of a world tribunal, to answer for violations of international law, they

can and will be brought to the bar of history. They or their descends

ants will discover with Schiller that "Die Weltgeschichte ist das Welt-

gericht."

It will be long before a consensus is reached as to the facts of alleged

violations of law during the war, and even longer before responsibility

is justly assessed, but it is safe to say that future writers will be obliged

to start from the present work. It may be said that the very life of

international law depends upon a careful and unbiassed comparison of

its rules and principles with the incidents of international relations as

they occur and the crystallization of an historical judgment. It may

therefore be taken as a sign of the vitality of this branch of law, that

with each successive war the industry of scholars has been increasingly

directed toward this end. Bernard on the American Civil War, Taka-

hashi and Holland on the Chino-Japanese War, Benton on the Spanish

American War, Ariga, Takahashi and Hershey on the Russo-Japanese

War brought belligerent practice to the test of law, though they em

phasized in varying degrees the judgments of morality, and diplomacy

as well.

Professor Garner has made a most able and timely contribution to

this field. His book deals with the incidents of the World War illustrat

ing the law of war and neutrality and does not attempt to discuss the

League of Nations or other innovations upon international law resulting

from the peace treaties. Within its field, however, the ground is cov

ered and the topical arrangement makes it easy for the searcher to locate

his mine. The author follows a definite plan in dealing with the various

topics. He first states the law fortified by citation of past practice and

the opinion of text writers. He then narrates incidents and practices

of the war falling under this head, summarizes the allegations of ille

gality with the justifications of each side, and finally renders a judg

ment.

The reviewer believes that the book will prove most valuable to the

seeker of information upon practice during the war. The voluminous

quotations and citations of documents and literature on the facts open

the door to further research. On some subjects, such for instance as
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the treatment of alien enemies and their property in the territory of

belligerents, little effort is made to compare recent practice with past

law. In other cases considerations of humanity and expediency have

somewhat obscured a clean cut judgment as to the legality of action.

Thus with reference to the Belgian deportations we read :

"When everything is said in defence of the German policy that can

be said, it has little left to stand on and it is hard to see how a humane

voice can be raised in defence of it. It was of very doubtful expe

diency, even if it were legal, since it only served to turn the public

opinion of the rest of the civilized world against Germany and aroused

a hatred among the Belgian people that will require many generations to

efface." (2: 184.)

It is of course true that international law has not developed suffi

ciently to permit of a definite judgment on alleged violations in all fields,

but the reviewer believes that a more definite judgment on legality,

unembarrassed by considerations of humanity and policy might have

been made in several places. This is not to say that considerations of

the latter type should be excluded but that they should be separated

from considerations of law.

The difficulty of ascertaining the facts of alleged atrocities is no

torious and Professor Garner wisely assumes a cautious attitude in most

cases. It would seem, however, that, though the assumption in the

following quotation, might be generally endorsed, it would hardly pass

the test of legal evidence :

"In view of the veneration in which the French held the Cathedral

(Rheims) it is probably safe to assume that they would never have

exposed it to destruction by using it for military purposes, especially when

the advantages resulting from such use would have been very slight."

(1: 444.)

Professor Garner, unquestionably feels very intensely the unjustifi-

ability of much of Germany's conduct. This feeling, however, has not

deterred him from fairly stating the German case, so far as available.

He regrets in the preface the inaccessibility of much material in enemy

countries, but is consoled by the reflection supported, he tells us, by Pro

fessor Oppenheim, that German views "were so distorted and colored by

partisanship that it may be doubted whether their inaccessibility was a

loss of any real consequence." (1 : viii.)

Though the reviewer, in several instances felt a lack of incisiveness

in stating legal distinctions, he finds himself satisfied by most of the

author's conclusions. Perhaps, however, exception may be taken to the

discussion of the applicability of the V Hague Convention of 1907, to the

violation of Belgian neutralization. Professor Garner assumes for the

sake of the argument that the Germans were justified in their contention

that the treaties of 1839 were obsolete. Even with such an assumption,

he concludes that it is "pure sophistry" to assert that "the formality of a

declaration of war suffices to render inapplicable all the provisions of

Hague convention No. V" and that "an invasion of neutral territory con

stitutes no violation of neutrality when the invasion is preceded by a

declaration of war." (2: 216.) To the reviewer this would seem to make

it sophistry for the United States to try to justify its declaration of war

on Austria in December, 1917, since that country was clearly neutral in

the then existing war between the United States and Germany. It seems
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to him that the V Hague Convention, like the customary law of neutral

ity, defines the obligations of belligerents with reference to states with

which they wish to remain neutral, but it does not and was not intended

to limit their power to declare war. The neutralization treaties of 1839,

however, effected just such a limitation and in the opinion of the reviewer

it is only the existence of these treaties, which renders Germany's initial

act grossly illegal. It should be added, that, recognizing the peculiar

status of Belgium under the 1839 treaties, the V Hague Convention and

the customary law of neutrality furnished the measure of her privileges

and responsibilities, but had that status not existed, Germany's declara

tion of war would not have been illegal.

Professor Garner believes that new conditions caused by the advent

of submarines, aircraft, wireless, rapid transportation on land, govern

ment control of food, etc., have made some former rules of international

law inapplicable. (2: 452.) Thus close blockades have become impos

sible. The distinction between absolute and conditional contraband is

obsolete, search in port and the application of continuous voyage to con

traband and blockade will have to be recognized. Furthermore, the war,

he thinks, has shown that existing rules do not entirely cover the field.

(2: 452.) Aerial warfare, submarine warfare, the use of asphyxiating

gases, need to be regulated by new law.

"There is," he says, "hardly one of the Hague conventions that

cannot be greatly improved in the light of the experience of the recent

war. The whole body of international law needs thorough revision and

amplification ; so far as possible, its rules ought to be precisely stated

and embodied in a written code and they should embrace not only

regulations governing the conduct of war and the customary relations

of peace, but in a larger degree also the whole domain of international

commerce, trade, navigation, labor, finance, international waterwavs, and

the like." (2: 463.)

This seems to be rather a large order. Apparently the world is in

clined to agree with Professor Garner, that faith in the potency of public

opinion as a sufficient sanction for international law has been "rudely

shaken" and that more effective sanctions must be created. Though there

are dissenters, we believe that a majority will endorse his remedy.

"The body of states must consent to give up the barbaric right to

be their own judges in controversies with other states and to make war

upon their neighbors for any reason which may seem to them sufficient,

and those which refuse to do so voluntarily, in the general interest of

civilization, must be compelled by the joint action of the rest in accord

ance with the principle that was adopted in the organization of civil

society itself." (2: 466-467.)

Many readers found Professor Garner's articles in the American

Journal of International Law invaluable as they appeared during the war.

These readers and many others would be glad to have these articles com

pleted and arranged in the permanent shape presented by these two well

bound and indexed volumes. Students of international law can congratu

late themselves on having the essential facts of belligerent and neutral

practice during the world war so well put before them. They will, how

ever, regret that the publishers have seen fit to put a price upon the work

which is almost prohibitive to those who would find it of greatest service.

Quincy Wright.*

*Professor of Political Science, University of Minnesota.
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THE CONSTITUTION OF MINNESOTA1

By William Anderson.*

1. The Movement for Statehood

THE organized territory of Minnesota existed from 1849 to

1858. Included within its area was not only the present state

of Minnesota but also those portions of the present states of

North and South Dakota which lie east of the Missouri and White

Earth rivers. In this extensive region, double the area of the

present state, there were at the beginning of the territorial period

a scant five thousand people of the white race. The population

increased slowly at the outset. The lands west of the Mississippi

were not opened to settlement until after the conclusion of the

Indian treaties of 1851 and 1852. In 1854, with the opening of

the first railroad from Chicago to the Mississippi, the inrush

began, thousands of settlers coming each year from New Eng

land, New York, and the states north of the Ohio. By 1857

there were 150,000 people in the territory. These were indeed

"boom times" for Minnesota.

It would appear that far-sighted politicians had already begun

to lay plans for ultimate statehood. The first problem to be

solved was that of a proper division of the territory. With an

area of approximately 166,000 square miles—as large an area as

*Assistant Professor of Political Science, University of Minnesota.

1 There has just been published by the University of Minnesota A

History of the Constitution of Minnesota with the first verified text, 323

pp., by William Anderson, in collaboration with Albert J. Lobb. The

following article is a condensation of certain portions of this monograph,

which is reviewed elsewhere in this number of the Minnesota Law

Review, p. 490.
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the states of Illinois, Iowa, and Wisconsin combined—Minnesota

territory was extensive enough for at least two states.2 As late

as 1857, however, ninety-five per cent of the population occu

pied an area in southeastern Minnesota which was not over one-

tenth of the total area of the territory. The more western and

northern regions were an uninhabited wilderness. Using the

populous southeastern region as a nucleus, it was possible for

those who spent any time speculating on statehood to picture

the future state of Minnesota either as running north and south,

from Iowa to the Canadian boundary, with its western boundary

running up the Red River valley and thence south to the north

western corner of Iowa, or as having its greatest extension east

and west, from the Mississippi and St. Croix rivers to the Mis

souri, and extending northward to some parallel of latitude such

as 45° 30', or 46V

The delta between the St. Croix and the Mississippi, the first

region in Minnesota to gain a considerable white population, was

also in the years up to 1857 the most prosperous and influential

portion of the territory. Its early beginnings and its advantageous

location at the confluence of the St. Croix, Mississippi, and Min

nesota rivers, made this region the true center of gravity of the

Minnesota country. Within this small district there had already

been located in territorial times the capitol, the university, and

the prison. Politicians and men of business in St. Paul, St. An

thony, and Stillwater, the three favored towns, were naturally

desirous of retaining their sectional advantage when the state

came to be formed. Any solution of the boundary question which

would to any extent endanger their privileged position would be

sure to meet with their united opposition.

On the other hand the people south and west of the Missis

sippi, the section which may be denominated southern Minne

sota, were justly envious of the privileges enjoyed by the St.

Paul region, and they had no sooner begun to become numerous

than they set up an agitation for a fairer distribution of political

advantages and public institutions. It has already been said that

2 In the organic act itself Congress made reservation "That nothing

in this act contained shall be construed to inhibit the government of the

United States from dividing said territory into two or more territories, in

such manner and at such times as Congress shall deem convenient and

proper." Organic act, sec. 1, 9 Stat, at Large, 403.

3 See map, p. 48, in A History of the Constitution of Minn, cited in

note 1, above.
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this region did not begin to draw settlers on a large scale until

1854, but when settlement began it went forward with extra

ordinary rapidity. Most of the immigrants of the years 1854 to

1857 made their homes in the southern counties. By the begin

ning of 1855 the surprising growth in the population of this sec

tion was already recognized, and a reapportionment of represen

tation in the legislative assembly was made to meet the new situ

ation.4 In the next two years, however, even this apportion

ment became grievously unjust to southern Minnesota, which

found itself under-represented in the legislative assembly, far

distant (in a day when there were no railroads) from the terri

torial capital, and possessed of not a single territorial public in

stitution. It is not surprising to find, therefore, that there arose

in southern Minnesota a feeling of bitterness and suspicion di

rected at St. Paul, nor is it to be wondered at that politicians

in this section were quick to sense this feeling and to use it to

further their own ends.

The sectional antipathy thus briefly described was intensified

by the division of the people into political parties. From earliest

territorial times the majority of the inhabitants of Minnesota

were probably Democrats at heart, despite the presence of a num

ber of influential Whigs including Alexander Ramsey, the first

territorial governor. The Democrats understood their own su

periority in numbers, but did not at first press their advantage

by appealing for votes on a partisan basis. In fact they were di

vided into factions and would have found it hard in the early

territorial period to work in complete unison had it become nec

essary to do so. But when a group of anti-slavery radicals in

Minnesota, following the lead of like-minded men in the states

to the south and east, organized the Republican Party in the ter

ritory in 1855 and proceeded during the next few years to work

feverishly to draw men to their standard, the Democrats were also

spurred on to better their party organization. The Republicans

were most successful in southern Minnesota, not simply because

the people there were strongly anti-slavery but because the voters

in that section were already waiting for the organization of some

party not attached to the interests of St. Paul which they could

use in their attacks upon the hegemony of that section. The Dem-

4 The several apportionment acts in the territorial period were as fol

lows: Terr. sess. laws 1849, ch. 3, sec. 6; 1851, ch. 6; 1855, ch. 9: 1856,

ch. 35.
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ocrats, while they drew votes from all parts of the territory,

were most numerous and most firmly entrenched in St. Paul,

St. Anthony, and Stillwater, and in the more northerly portions

of the territory, as at Pembina. Thus it came about that the

line of cleavage between the sections corresponded to a large

extent with the line which divided men into parties. The strug

gle between the "Mocassin Democracy" and the "Black Repub

licans" in the last few years of the territory was at times almost

indistinguishable from the sectional conflict between the St. Paul

region and southern Minnesota. The history of this double con

flict is also the story of the movement for statehood in Minne

sota.

In the years 1855-1857 certain leading politicians and busi

nessmen of southern Minnesota, mostly Republicans, seem to

have evolved a fairly definite plan of action to promote their per

sonal, sectional, and party interests. They desired, of course, a

reapportionment of representation based upon an actual census,

for they felt that they were entitled to a majority of the members

in both houses of the territorial legislative assembly. It was their

hope, also, to have the state constitutional convention elected

upon a new and just apportionment. Given this much, it was

their plan to get expressions from both the legislative assembly

and the people approving a division of the territory by an east

and west line at about 45° 30' or 46° north latitude. The next

step would be to petition Congress for the organization of the

region south of this line and as far west as the Missouri river

as the state of Minnesota. St. Paul, St. Anthony, and Still

water, left "high and dry" in the far northeastern corner of this

state, and shorn by this division of the support of Democrats far

ther north, could then be deprived of the principal public insti

tutions. The capitol would be set up at St. Peter and the uni

versity at Winona. At about the same time Congress was to be

urged to give a grant of lands to the new state for constructing

railroads from Winona and other points on the Mississippi west

ward to the Missouri river.

The residents in the St. Paul region were not unaware of the

plans being made in southern Minnesota to make an east and

west state. They were in the saddle, however, and fully pre

pared to protect their own interests. Under the apportionment

of 1855 it was impossible for southern Minnesota alone to con

trol the legislative assembly to bring about a reapportionment.
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Furthermore the St. Paul section had in the person of Mr. Henry

M. Rice, a resident of St. Paul and the delegate and official spokes

man of the territory in Congress, an alert and influential repre

sentative of its special interests. It was his plan and that of the

most important persons in the St. Paul region, to make a north

and south state, dividing the territory by a line up the Red River

of the North to Lake Traverse and thence south to the Iowa

line. Politically, and from the point of view of river transporta

tion and future railroad building, this was a far better division

of the territory for the St. Paul section. Indeed, St. Paul

could well claim to be the logical center of such a state and

might well continue to be the capital. Apart from all this it

could be argued with a great cogency that access to the Red River

of the North and to Lake Superior, and the union of agriculture,

lumbering, and possibly mining within one state were factors

which made for a greatness which a purely agricultural state

could never attain. The gist of the north and south plan was

embodied in two bills which Mr. Rice introduced in Congress in

the session of 1856-57. One of these was a bill for an enabling

act, providing for the north and south division of the territory

described above, and authorizing the people of Minnesota to

hold a constitutional convention on July 13, 1857. The other pro

vided for a land grant to the territory for the purpose of rail

road building, and of the five railroads therein provided for, all

were to be constructed wholly within the proposed state, and

four of the five radiated out from St. Paul, St. Anthony, and

Stillwater, which were thus to be made the railroad center of the

state.

It would take too long to tell here how in the months pre

ceding the constitutional convention the "north and south" forces

defeated the "east and west" faction on one point after another.

Despite desperate efforts both at Washington and St. Paul, the

"east and west" group, though aided by Governor Willis A. Gor

man, made virtually no headway. Congress accepted and passed

without serious amendment Rice's bills for an enabling act and

for a railroad land grant.5 Forewarned of his probable success

the east and west faction, temporarily in the ascendancy in the

legislative assembly of 1857, undertook a series of measures to

forestall him. A resolution requesting Congress to leave the boun

dary question to the people of Minnesota was readily passed by

5 11 Stat, at Large, 166-67, 195-97.



412 MINNESOTA LAW REVIEW

the legislative assembly, but it proved to be of no avail.6 A bill

was introduced to have the legislative assembly itself call a

constitutional convention under the principle of "squatter sov

ereignty," but it was lost when the houses found themselves un

able to agree upon its terms. Fearful that they would lose all if

they did not hasten, the southern Minnesota group finally attempt

ed to rush through the legislative assembly a bill to remove the

capital to St. Peter immediately. There was a clear majority for

the bill in both houses, and it would have passed wjth all due for

mality had not Joseph Rolette of Pembina, chairman of the en

rolment committee of the council, made away with the official

copy of the act. He hid himself in a St. Paul hotel for a number

of days, while the council was held under call, and returned to his

seat, too late to permit of a complete repassage of the measure,

with protestations that he had found inaccuracies in the enrolled

bill. Friends of the measure seem to have believed that it was

legally adopted and that it was competent 'for the legislative as

sembly to enact such a law. The territorial district court for the

St. Peter district thought otherwise; the act was declared to be

invalid, and St. Paul continued to be the capital.7

A sufficient resume of the political events preceding the consti

tutional convention has now been given to bring out the important

questions which were agitating men's minds in Minnesota in 1856

and 1857. Naturally—and to one who reads the contemporary

newspapers this is a very striking point indeed—there was almost

no discussion of state constitutional questions. The politicians

who were candidates for the convention discussed slavery, and

negro suffrage, and state boundaries, and the sectional struggle,

and the system of districting and apportionment in the new state,

but they appear hardly to have touched upon the problems of

governmental organization and constitutional law with which they

would, if elected to the convention, be called upon to deal. Most

of the delegates came up to St. Paul a few weeks later keenly

alert to the importance of the pending party struggle for control

6 House Journal, 1857, pp. 63, 70, 71 ; Council Journal, 1857, pp. 39, 50,

51-54. Not published in the territorial session laws of 1857, this memorial

will be found in the Pioneer and Democrat, St. Paul, Jan. 21, 1857.

7 Terr. sess. laws 1857, ch. 1. For Judge R. R. Nelson's conclusions

as to the validity of the act, see St. Paul Advertiser, July 18, 1857. It

is difficult to understand upon what theory the legislative assembly arrived

at the conclusion that it had the authority to change the capital without

a vote of the people. Cf. Organic act, sec. 13, 9 Stat, at Large, 403-9.



THE CONSTITUTION OF MINNESOTA 413

of the convention, but only slightly informed concerning the diffi

culties of drafting a state constitution.

2. The Attempt to Organize the Constitutional Convention

In the months between the adjournment of the territorial legis

lative assembly and the election of delegates to the constitutional

convention on June 1, there was held a brief special session of the

legislative assembly. Its main business was to provide for confer

ring the railroad lands upon the proper corporations, yet it also

enacted, on May 23, 1857, a law to provide for the expenses of

the constitutional convention.8 The validity of this act, and partic

ularly of those sections of it which attempted to fix the number

and qualifications of the delegates to the convention, and the

area in which the elections were to be held, is open to grave ques

tion.9 A little more than a week after the passage of this act the

elections were held, as provided by the enabling act. The electoral

procedure was typical of the frontier. Well authenticated reports

can be found of fraudulent voting in several constituencies, in

cluding an account of seven hundred illegal ballots cast in St.

Paul. From Swan River it was reported that "while the election

board were at dinner, certain rowdies known as the 'Swan River

Blues' took possession of the ballot box and threw it into the

Mississippi river." From the Pembina district, which sent six

Democratic delegates, came conflicting stories, one of which went

so far as to say that no election whatever had been held there.

Two delegates from one district presented unverified certificates

of election made out by one of them. The report from Little

Falls that "the inhabitants were too much occupied with building

and planting to pay special attention to the election" was typical

of the accounts from many places.

A difficult and important question arose concerning certificates

of election. The enabling act provided :108 Terr. sess. laws, ex. sess., 1857, ch. 99.

9 It is doubtful whether Governor Gorman had any power to call the

special session. In the second place, Congress had passed a complete and

self-standing act enabling the people of Minnesota to hold a constitutional

convention and providing for the election, procedure, etc. It is difficult

to see what the territorial act could add to or take from the enabling act.

As to expenses, the constitutional convention could probably have provided

for that matter itself under the authority conferred upon it by Congress to

"proceed to form a constitution and take all necessary steps for the estab

lishment of a state government." Enabling act, sec. 3. See also Good

rich v. Moore, (1858) 2 Minn. 61 (Gil. 49, 53-54). But see Dodd, Revis.

and Amend, of St. Const., 82-83, 103-4; and Jameson, Const. Conven.,

secs. 435-41.

10 Enabling act, sec. 3; 11 Stat, at Large, 166.
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"That on the first Monday in June next, the legal voters in each

representative district, then existing within the limits of the pro

posed state, are hereby authorized to elect two delegates for each

representative to which said district may be entitled according to

the apportionment for representatives to the territorial legisla

ture."

It was claimed in the territory that there was ambiguity in this

language, since "representatives" might be taken either in the

narrow sense as signifying representatives in the lower house of

the legislative assembly, or in the broader, generic sense, thus in

cluding all who represented the people in the legislative assem

bly, i. e., both councillors and representatives. In the territorial

act providing for the expenses of the convention the latter view

was taken, provision being accordingly made for one hundred and

eight instead of seventy-eight delegates. Doubts still existed, how

ever, and a Democratic newspaper put forward the suggestion

that since the convention itself would be final judge of this ques

tion it might be well to distinguish in the balloting between dele

gates from councillor districts and delegates from representative

districts. Where a councillor district was co-extensive with a rep

resentative district, such a procedure might appear to be absurd

yet it would be necessary to avoid future difficulties. Speaking

generally the Democrats refused to follow this advice, but the

Republicans in several districts took it up seriously. Thus in St.

Anthony, where six were to be elected, the Republicans put up

two men as candidates to be delegates from the council district and

four from the representative district, the two districts being

exactly conterminous. The Democrats ran six candidates for the

position of delegate, without other or more particular specifica

tion. In the voting four Democrats and two Republicans led all

the others in a very close poll. The register of deeds of Henne

pin County, a Republican, was then called upon to decide who

had been elected, and he issued certificates of election to the six

Republican candidates on the ground that they alone had com

plied with the election laws. The Democrats of Hennepin County

immediately protested his action, and the case was laid before

Governor Medary, also a Democrat, who thereupon removed the

register of deeds from office on the ground of malfeasance. But

the register was not without recourse, The Hennepin County

board, composed of Republicans, promptly reelected him to his

place.
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The election proved that the two parties were almost evenly

balanced. From the outset both parties claimed the victory, and

at no time thereafter did either confess its defeat in this election.

Since the results of the voting were never officially and impartially

canvassed, it is impossible to say which of the parties was the

victor. The Democrats claimed to have carried the territory by a

popular majority of 1635." This figure, if correct, can probably

be explained by the fact that in the cities, which were Democratic

strongholds, a heavy vote was cast, partly fraudulent, whereas in

the Republican rural areas, due to the late planting season, the

vote was generally reported to have been very light. On the other

hand fifty-eight Republicans received certificates of election as

against only fifty Democrats.12 The former number included five,

four from St. Anthony and one from Houston County, who re

ceived their credentials without having received clear popular

majorities.13 The latter figure included a number of delegates

from far northern constituencies where there was practically no

population.

The sectional and party differences which preceded the elec

tion grew even more bitter as it receded into the past. The St.

Paul region, with its Democratic majority, had stubbornly refused

to permit a fair apportionment of delegates to the convention. The

political advantage thus gained had now been neutralized by the

Republican ruse of issuing certificates of election to Republicans

without majorities. Each side had resorted to fighting the devil

with fire, and these tactics began to produce exactly the conse

quences which should have been expected. Fair play was in the

discard; mutual confidence was gone. There could be no thought

now of conciliation ; both parties simply sought new stratagems

to win back what had been lost or to hold what had been gained.

The next move was now up to the Democrats, and rumors are

said to have been circulated that they intended to dominate the

11 Deb. and Proc. of Minn. Const. Conven. [Dem. Wing], p. 16.

12 One of the fifty Democrats refused to serve on the ground that, as

he himself admitted, he had not received a majority. His Republican

opponent, who had received the larger vote, was seated by the Republican

wing without credentials, making the fifty-ninth member who served with

that body.

13 Deducting the five here mentioned from the total Republican strength

of fifty-nine delegates, we have fifty-four duly elected members serving

in the Republican wing,—or just one-half of the one hundred and eight

provided for by the territorial act. Adding five to the forty-nine Demo

cratic credential holders, we find they also had fifty-four legal members.

This does not take into account possible losses and gains by both conven

tions from the exclusion of members who were elected by fraud.
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convention by fair means or foul. They controlled the territorial

administration, the capitol building, and the city of St. Paul, a set

of circumstances which caused the Republicans to fear that plans

were being prepared in that wicked city to trick them out of their

majority. It appears that the Republican delegates declined to

submit their credentials to the territorial secretary, a Democrat.

One delegate, nominated by Republicans and presumably elected

by Republican votes (he is not counted in the fifty-eight mentioned

above) was induced to declare himself a Democrat. As the day

for the meeting of the convention drew near, the Republicans be

came hourly more apprehensive as to the future.

Spurred on by their anxieties the Republican delegates began

to arrive in St. Paul several days before the date of the meeting

of the convention. On Saturday, July 11, a number of them were

already in the capital city, taking counsel together as to a course

of procedure.1* It was their desire, to" which they knew the Dem

ocrats were opposed, to have all holders of credentials given a vote

on questions of organization. To protect their interests in this

matter, it was necessary to have all their members present at the

time of the first meeting, but unfortunately the enabling act was

silent as to the hour. What was there to prevent the Democratic

delegates, with the connivance of the territorial administration,

from stealing a march on their opponents by. meeting at midnight

or some other unusual hour to organize the convention in their

absence? It became important in the minds of the Republicans to

agree with the Democrats upon an hour of meeting. On Sunday

evening, July 12, some of the Republicans chancing to meet ex-

Governor Gorman at the Fuller House, they broached this momen

tous question.15 Possibly the Democrats, some of whom were

meeting in caucus that evening, saw for the first time in the anxi

ety of the Republicans upon this point the strategy which they

could adopt to outwit them and to gain control of the convention.

The Republicans having proposed 12 m. as the proper hour, Mr.

Gorman appeared at first to agree, but all negotiations were

brought to an end when the Democratic caucus transmitted to

their opponents a resolution promising to "meet at the usual hour

for the assembling of parliamentary bodies in the United States."

This "sliding scale" proposal served only to confirm the Republi

can members in their darkest suspicions. The Democrats were

14 Deb. and Proc. of Const. Conven. [ Repub. Wing] , p. 30.

1° Ibid, pp. 30-31.
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up to mischief ; it behooved Republicans to be on their guard.

After brief consultation the latter concluded that none but desper

ate remedies would suffice. Leaving their hotels and lodgings in

the dead of Sunday night the Republican delegates betook them

selves to the capitol,. according to previous tentative plans, where

at midnight they entered the council chamber and held it until

after daybreak on Monday morning, the 13th. Their purpose, as

one member explained, was "not to do anything, although we had

a majority of all the members elected present ; but to prevent any

undue advantage being taken of us by the other side."

With the coming of day the Republicans, singly and in small

groups, began to go out to breakfast. When they returned they

took their places in seats in the hall of the house of representa

tives, at the opposite end of the capitol from the council chamber.

There they undoubtedly chatted and discussed their plans, possibly

concluding the signing of the paper in which they requested Mr.

John W. North to call the convention to order. In the meantime

the Democratic delegates were in caucus elsewhere in the capitol,

probably in Secretary Chase's office, from which they sent in the

course of the morning a resolution directed to the Republicans in

which they confirmed "the position of the Democratic members

last evening" and resolved to "concur in the proposition to meet

at 12 o'clock m. of this day, the usual hour for the assemblage of

parliamentary bodies in the United States." To the relief of the

Republicans, "the usual hour" had at last been given a Demo

cratic definition.

The Republican delegates, fifty-six in number, continued to

sit quietly in their places. An employee of the territorial admin

istration entered the hall, adjusted the clock upon the wall, and

went out without disturbance. Apparently all was peaceful in the

hall when, without warning, at about fifteen minutes to twelve

o'clock, the Democratic delegates, forty-five in number, marched

quickly and as one body into the hall. At their head was Mr.

Charles L. Chase, secretary of the territory. Without pausing he

went directly to the speaker's platform, mounted it, and proceeded

to call the convention to order. The Republicans appear to have

been dazed by the suddenness with which this action took place,

a full quarter of an hour before the time agreed upon for meet

ing. Their chosen leader, Mr. North, mounted the platform as

quickly as he could, but he was apparently some seconds behind

Mr. Chase. While the latter was calling the delegates to order,
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Mr. North began to do so also, and then without pausing he nom

inated Mr. Thomas Galbraith of the Republican delegation to act

as president pro tem. At the same time ex-Governor Gorman

was addressing Mr. Chase from the floor and making the motion

that the convention adjourn until 12 o'clock m. the next day.

From his side of the platform Mr. Chase put the question upon

Gorman's motion, the Democrats, according to their own reports,

voted unanimously for it, a few bewildered Republicans probably

voted against it, and Mr. Chase thereupon declared the convention

adjourned. The Democrats promptly marched out in a body as

they had come in, while the Republicans, having voted Mr. Gal

braith into the chair, remained in the hall and proceeded to organ

ize what they called "the" constitutional convention of Minne

sota. The fifty-six delegates presented their credentials, were

sworn in, elected their officers, and proceeded almost at once to de

bate the question of whether Minnesota wished at that time to

be admitted to the Union.10

Having made some progress on the first day, the Republican

convention adjourned until nine the next morning when the mem

bers met again to take up their work. They were apparently busy

upon the question of printing their rules when "the proceedings

were . . . interrupted by the appearance of Mr. C. L. Chase

at the door, who, as Secretary of the Territory, demanded the hall

for the use of the Constitutional Convention. The President [Mr.

St. A. D. Balcombe] replied that that body was now in session,

and in possession of the Hall. Mr. Chase. Then you will not give

up the Hall ? The President. Certainly not. Mr. Chase then re

tired."17 This quotation is from the Republican proceedings.

Under the same date the Democratic debates have the following

entry : "At twelve m. the Delegates proceeded to the Hall of the

House of Representatives, pursuant to adjournment on Monday.

Mr. Chase met the Delegates at the door of the Hall. He said—

Gentlemen : The Hall to which the Delegates adjourned yester

day, is now occupied by a meeting of the citizens of the Territory,

who refuse to give possession to the Constitutional Convention.

Mr. Gorman. I move the Convention adjourn to the Council

16 The sources of this brief account of the first day's proceedings are

(1) a series of speeches delivered in each convention, (2) the contem

porary St. Paul newspapers, particularly the St. Paul Advertiser, the

Pioneer and Democrat, and the Daily Minnesotian, and (3) Flandrau,

Hist, of Minn., 1900 ed., pp. 111-112.

" Repub. debates, p. 28.
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Chamber. The motion was carried, and the Delegates accordingly

repaired to the Council Chamber in the west wing of the Capitol

Building, where Mr. Chase called the Convention to order."18

The schism between the Republican and Democratic groups

of delegates was now complete and, as it proved, final. Neither

side ever receded from the position it had taken that it was the

constitutional convention. To the end the two bodies kept up

their pretensions and their separate organizations, and though

they finally agreed through a committee of conference upon a

single constitution, they did not even sign the same document.

Many speeches were made in both bodies with reference to the

validity of the respective organizations, the Democrats consuming

several days in denouncing the conduct of the Republicans. In

the attendant flow of words some facts of interests were divulged.

The Democratic delegates, it would appear, were slow in arriving

at St. Paul, yet in spite of their initial inferiority in numbers

the Democrats were determined to gain control of the convention.

Looking into the precedents they claimed to have found that

it was customary for the territorial secretary to receive the cre

dentials of delegates, to make up the preliminary roll of dele

gates, and to call the convention to order. This suited their needs

precisely, for Mr. Chase was a Democrat and a good party man,

and was, as they claimed, doubly qualified because he had been

elected a delegate from St. Anthony though he had been denied

credentials by the Hennepin County register of deeds. The fact

that he would be called upon in this dual capacity to pass upon

his own case did not seem to them any objection. The Democrats

concluded, therefore, to permit Mr. Chase to act as president pro

tem., and they duly turned over their credentials to him. There

was yet another difficulty, however, for even if Mr. Chase ex

cluded all Republicans whose right to sit was in any manner dis

puted the Republican delegates would still be in a majority on

the first day. A delay of a day or two must somehow be brought

about, in the hope that enough additional Democratic delegates

would reach St. Paul to swing the scales to their side. It was,

therefore, decided in the Democratic caucus (and there seems to

be little doubt on this point) to do nothing the first day except

to have Mr. Chase assume the chair and to have a motion put to

adjourn until the next day. In this way Mr. Chase would be

established as temporary chairman and time would be gained.

18 Dem. debates, pp. 3-4.
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This plan would succeed, however, only in case the Democrats

acted quickly and with unanimity and took the Republicans by

surprise. No doubt the ruse of coming in fifteen minutes before

the appointed hour was a part of the general plan to catch the

Republicans napping. The entire scheme succeeded almost per

fectly up to the point to which it had been thought through; it

was only Mr. North's readiness in mounting the platform also

which to any extent frustrated their designs. The Democrats sub

sequently asserted that Mr. North's actions were disorderly and

disrespectful, that Mr. Chase was first on the platform and was

the presiding officer for the time being, and that since some Re

publicans voted on the question put by Mr. Chase and no one

appealed from his decision as to adjournment, the convention

stood adjourned and Mr. Chase had been recognized by a major

ity as the presiding officer.10 They asserted, therefore, that they

"had legally and fairly and formally, the organization of the

convention."20

It is the writer's conclusion that the constitutional conven

tion of Minnesota, authorized by the enabling act, did not at

any time have a real meeting as a whole. A meeting implies

something more than mere physical presence in the same place ;

it signifies a meeting of minds and purposes, an agreement at

least upon organization, and this the constitutional convention

never had. From the beginning the two moieties of the conven

tion refused or failed to agree upon anything relating to their

common organization, and while it is true that they were for a

minute or two in the same room together, it was at a time dif

ferent from that agreed upon by their unofficial caucuses and

even then the separate delegations refused to recognize the same

presiding officer but were rather two separate meetings, overlap

ping somewhat at the fringes, but having separate presiding of-

18 The Democrats contended that the announcement of adjournment by

Mr. Chase was binding upon everyone in the room, and that nothing

could be done legally by "the convention" until the hour set for meeting

next day. Upon a similar point there is an interesting decision by the

supreme judicial court of Massachusetts. The president of a city council

had declared the council adjourned and had departed from the hall, but

a majority of the members remained, reorganized, and went on with the

business. The court held the action of the majority entirely lawful. "The

president's declaration of adjournment had no effect to bring the meeting

to an end when the vote declared was promptly doubted. The meeting

continued without being adjourned, and took action which was equivalent

to a decision that the motion to adjourn was not carried." Pevey v. Ayl-

ward, (1910) 205 Mass. 102, 91 N. E. 315.

20 Dem. debates, p. 79.
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ficers and proceeding upon distinctly different lines. The fact

that there was some confusion, and that some Republicans voted

upon the Democratic motion to adjourn, can hardly be said to

have made one meeting out of what were essentially two.

3. The Conventions and the Compromise

From the second day forward the two wings of the conven

tion met entirely separately, in opposite ends of the little terri

torial capitol. The Democrats, meeting in the council chamber,

met and adjourned for seven days without doing any important

business and with less than half of the one hundred and eight dele

gates prescribed by law in attendance upon their meetings. Finally

on the ninth day their committee on credentials reported that forty-

nine delegates had presented their credentials to, and recognized

the authority, of their organization, and that five others who

were without credentials but whom they asserted to have been

duly elected, were likewise prepared to act with them, making

fifty-four delegates in all, just half of the legal number.21 This

number they accepted without question as being sufficient to con

stitute the convention, particularly in view of the fact that they

represented a popular majority of 1,635 votes, and that an addi

tional delegate would be recommended for a seat as soon as "offi

cial evidence" of his election could be procured. On the twenty-

fifth day of the convention this delegate, the fifty-fifth in the

Democratic wing, was given his seat.22 Due to the long prelim

inary delay the Democrats had to work rapidly when they finally

got under way. Most of their work was accomplished in com

mittees, and committee reports were generally accepted by the con

vention without serious amendment. This was due in part to the

better leadership and more extensive public experience of the Dem

ocratic delegates, in part to the feeling that, with fewer mem

bers -than the Republicans claimed, they must stand more unitedly

together. Another factor leading to greater harmony was the

absence of any radicals among the Democratic delegates.

The Republicans, boasting fifty-six credentialed delegates from

the first, soon increased that number to fifty-nine, only one of

whom did not have credentials. The two conventions together

had, therefore, not one hundred and eight but one hundred and

fourteen delegates. Following a brief pause, while the Repp

s'1 Ibid, p. 12-16.

« Ibid, pp. 397-99.
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licans waited for the Democrats to recede from their position and

to join them, committees were appointed and the work of draft

ing a constitution was begun. But there were many disputes

which disturbed the peace and harmony of the gathering, and a

number of radical proposals which had to be voted down. The

question of boundaries came up for a long and bitter discussion,

a large minority desiring to put the convention on record in favor

of an east and west state. Negro suffrage was another point

on which there was bitter wrangling and in the end the conven

tion had to agree to submit this question to the people along with

the constitution. Being without a group of outstanding leaders

the Republicans all tried to be leaders, and the result was that

one committee report after another was voted down or seriously

altered upon the floor of the convention. The articles and sec

tions which were adopted to go into the constitution contained

some unusual provisions, yet most of the more radical and bizarre

proposals were voted down.

In the early weeks each convention proceeded upon the theory

that it was the genuine constitutional convention and that it was

its duty to prepare and to submit to the people a constitution,

without any regard to what the other organization might do.

The zest of the party combat soon passed away, however, and the

better sense of the community and of the outside world com

menced to put the disagreement which had led to the split in the

convention into its true light. Not only were the reasons for

separation trivial in themselves, but the consequences of con

tinued separation were not pleasant to contemplate. Two irrec

oncilable conventions pursuing their separate courses to the end

would of necessity result in the submission of two constitutions,

and whether upon the same or different days, there might easily

arise incitements to violence and bloodshed. Furthermore, if the

voting was likely to be at all close, there would be temptations to

fraud, and in any case there would arise a question as to which

constitution had been adopted, with a resultant extended contro

versy in Congress over the admission of the state. It was

reported that outside leaders of the two parties regretted the

course which events had taken in Minnesota, and it was also

known that capitalists and businessmen within the territory feared

that public and private credit would be damaged as long as the

transition to statehood appeared uncertain.23 Finally the course

23 Ibid, p. 357.
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of the debate in the two conventions proved that there was not

going to be much difference between the two constitutions which

were likely to be proposed. The question arose why there should

not at least be an agreement between the two conventions upon

the same constitution. If this were done it would solve almost

every difficulty, and yet leave each convention to claim that it

was the true constitutional convention.

Judge Moses Sherburne of the Democratic organization made

the first public proposal of the compromise on August 8.24 His

resolution was indefinitely postponed.25 On Monday morning,

August 10, the Republicans, without debate, adopted the identical

resolution with the exception of one word.26 The Republicans

were thus put on record as desiring conciliation, but the Demo

crats were adamant in refusing to countenance any direct, open

negotiations between the conventions, for that would imply recog

nizing the Republicans as a convention. Behind the scenes, how

ever, proffers of compromise were being made, and on August

18 the Democratic wing, despite strong opposition from a minor

ity, took action authorizing the appointment of a committee of

conference.27. That afternoon the two conference committees of

five men each met for the first time in the office of the secretary

of the territory. The Democratic members were ex-Governor

Gorman, Joseph R. Brown, William Holcombe, Moses Sher

burne, and W. W. Kingsbury. The Republican convention was

represented by Thomas J. Galbraith, Charles McClure, L. K.

Stannard, Cyrus Aldrich, and Thomas Wilson.

The situation at the time of the agreement to compromise

was that neither convention had completed its draft of a con

stitution. The several conference committees accordingly gath

ered up the completed articles, the committee reports, and other

data, and upon the basis of these materials proceeded behind

closed doors to the work of drafting a compromise constitution.

Very little news of their deliberation reached the public, but en

tire secrecy was impossible.

There were some marked differences between the Republican

and Democratic proposals with reference to the organization of

the three departments, and on the bill of rights, the suffrage, and

the provisions relating to finances, education, local government,

« TbiH. n. .'50.

« Ibid, p. 361.

26 Repub. debates, pp. 410-11.« Dem. debates, pp. 521-23.
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and amendments to the constitution there were lesser discrepan

cies, but in no case did these divergencies seriously affect polit

ical interests or go to any important question of principle. On

boundaries the conventions were in complete agreement, since

both had voted down the east and west proposals and had accepted

the state boundaries proposed by the enabling act. There were,

however, several matters upon which the conventions were in

marked disagreement. First. ' As related above the Republican

convention had agreed to submit to the voters separately along

with the constitution the question of negro suffrage. In the con

ference committee the Republicans stood strongly for the right of

the people to decide this question, but the Democrats were un

yielding in their refusal to entertain the proposition. Second.

Each convention had worked out a system of congressional, legis

lative, and judicial districts, and an apportionment, which would

give its own party and section the advantage in the first election.

This was a matter which affected political interests vitally,, and

a compromise was very difficult. Third. The Democratic wing,

wedded to the interests of the St. Paul region, had incorporated

the so-called tri-city agreement into its miscellaneous provisions,

guaranteeing the capitol to St. Paul, the university to St. An

thony, and the prison to Stillwater. The Republicans, many of

whom had not given up hoping for the transference of some of

the state institutions to southern Minnesota in the near future,

had left this matter to future legislation by neglecting to say

anything about locations in the constitution.

After working for a number of days without any solution of

the major difficulties before them the committee members finally

reached a point where they had to face the big issues, and when

they did so they found themselves in hopeless disagreement.28

The majority of the ten members continued to be cool and hope

ful of success, but several members either permitted their ani

mosities and anger to get the better of them, or made the des

perate suggestion of abandoning all attempts at compromise. It

was while matters stood at this juncture, with hope of a solu

tion almost gone, that ex-Governor Gorman, resenting some

words of personal disrespect alleged to have been uttered by

Thomas Wilson of Winona, proceeded to break his cane over

that gentleman's head.29 The combatants were quickly separated,28 Repub. debates, pp. 573-74.

20Dem. debates, pp. 587-90; Repub. debates, pp. 560-65.
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but everyone knew that the crucial hour had come. "Border ruf

fianism" had raised its sinister head within the committee itself.

Unless the conference committee succeeded in coming quickly to

an agreement upon a compromise constitution, Minnesota might

soon be found taking her place alongside of Kansas, settling her

constitutional difficulties with rifles and bloodshed. It was un

doubtedly with some such thought as this that the eight members

who remained, after Gorman and Wilson had been permitted to

depart, agreed to meet again the next day for a final attempt to

agree upon a compromise.

On the following day, Wednesday, August 26, a splendid

spirit of compromise was evidenced by the remaining conferees.

A Republican member, Mr. Charles McClure, having proposed in

lieu of the separate submission of the question of negro suffrage

that the article on the suffrage be made amendable at any time by

the legislature with the consent of the voters, Mr. Joseph R.

Brown proposed that they go farther and make the whole consti

tution easy of amendment.30 Thus in a few minutes was at

tained the most important compromise of all, and out of the agree

ment came the provision which for forty years (1858-1898) made

Minnesota's constitution more easily amendable than that of any

of the other states. A simple majority of the members of each

house present and voting at any session were, by this provision,

authorized to submit amendments to the people, and if a major

ity of the voters voting upon the proposition at the next election

approved the amendment it became a part of the constitution.

With this obstacle overcome the Republican conferees yielded

on one point after another. The provisions as to districting and

apportionment were quickly agreed upon, the Democrats gaining

the most important points. The tri-city agreement was com

pletely embodied in the constitution, although a door was opened

for capital removal at a later day if desired. On the framework

of the government also the Democrats prevailed generally over

their opponents. Of course many minor modifications were in

troduced throughout, but in the main the better-drafted Demo-*cratic proposals were adopted and written into the compromise

constitution. The Republicans resigned themselves to accepting

the Democratic materials with the comforting thought that when

ever they succeeded in getting control of the state government

30Repub. debates, pp. 574-75.
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they would be able, due to the ease of amendment, to make the

constitution over to suit themselves.

Most of the work of drafting the compromise constitution

was done on the 26th and 27th. At 4 o'clock in the afternoon

of Thursday the 27th the Democratic convention received the re

port of its conferees, and the next morning the Republicans also

heard the report.31 A few members, particularly among the Dem

ocrats, expressed great bitterness at the compromise, but in the

course of the day, Friday the 28th, both wings of the convention

accepted the constitution without amendment.32

4. The Constitution Adopted and Put Into Effect

The constitution itself provided that it should be voted upon

October 13, 1857, and that the people should elect at the same

time three congressmen at large and a full complement of state

officers and legislators.33 The members of each wing of the con

vention returned to their homes determined to prove by winning

the election that their branch of this peculiar double-headed con

stitutional convention was the true representative of the people.

There followed a short, strenuous campaign which resulted in a

fairly decisive victory for the united Democratic party, although

Sibley barely succeeded in becoming governor over his Repub

lican opponent, Alexander Ramsey. On the same day the con

stitution was adopted by the astounding vote of 30,055 to a

mere 571, the canvassers' official figures.34 This surprising re

sult can best be expained by the conditions under which the vote

was cast. By the schedule of the constitution it was provided,

among other things, that "in voting for or against the adoption

of this constitution, the words 'For Constitution,' or 'Against

Constitution' may be written or printed on the ticket of each voter,

but no voter shall vote for or against this constitution on a separate

ballot from that cast by him for officers to be elected at said elec

tion under this constitution."35 In other words a separate and dis

tinct vote upon the adoption of the constitution was inadmissible.

Unless a voter were willing to vote "for" officers to be elected

under the constitution he could not vote either for or against the

constitution. Since neither party dared nor desired to oppose

sl Dem. debates, p. 597 ; Rcpub. debates, pp. 565 ff.

32 Dem. debates, pp. 614-15; Repub. debates, p. 582.

33 Minn, const., schedule, secs. 16-22.

3* Dem. debates, p. 677 ; Repub. debates, p. 620.

:,5 Minn, const . schedule, sec. 18.
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the adoption of the constitution, it is very probable that no ballots

were printed "Against Constitution," and on the other hand very

few voters were willing to put themselves in the absurd position

of voting "Against Constitution" on the same ballot as that on

which they voted for officers under it. Indeed, it is a simple

fact that the rules under which the election was held were skil

fully drawn to prevent any adverse votes on the constitution.36

It is surprising not that there were so few but that there were

so many negative votes.

The constitution-making process in Minnesota was prolific of

innovations, of which none was more interesting than that which

is now to be mentioned. The enabling act, entitled "An Act to

authorize the People of the Territory of Minnesota to form a

Constitution and State Government, preparatory to their Admis

sion in the Union on an equal footing with the original States,"

contained in section 1 the following provision :

"That the inhabitants of that portion of the territory of Min

nesota which is embraced within the following limits ....

be and they are hereby authorized to form for themselves a con

stitution and state government, by the name of the state of Min

nesota, and to come into the Union on an equal footing with the

original states, according to the federal constitution."37

When this bill was being debated in Congress, Mr. Galusha

Grow of Pennsylvania, chairman of the house committee on ter

ritories, who had the bill in charge, was asked directly whether

there was anything unusual about the bill, and his reply was that

"the bill is in the usual form; and indeed, in drawing it up, it

was like taking a form-book, and drafting this bill from it, with

the exception of the boundaries."38 Nevertheless when the act

became known in Minnesota there was almost immediately some

discussion as to whether the language quoted above, and par

ticularly the words "authorized to form for themselves a consti

tution and state government . . . and to come into the Union

on an equal footing with the original states," did not make Min

nesota a state in the Union immediately upon the adoption of the

constitution by the people, without further action by Congress.

This question was discussed in the conventions, and apparently

considered to some extent in the conference committee, but the

constitution which was adopted bears evidence that the members

36 This fact was pointed out in Congress during the debate on the act

of admission. Cong. Globe, 35 Cong., 1 sess., p. 1141.

"11 Stat, at Large, 166-67.

3sCong. Globe, 34 Cong., 3 sess., p. 518.
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even of the conference committee did not accept either the theory

of immediate statehood, or the theory that a subsequent act of

admission would be required, in its entirety. Instead it was pro-

.vided in the constitution that the state legislature elected on Oc

tober 13 was to convene on the first Wednesday, the 2nd day of

December, 1857, before Congress could meet to consider an act

of admission, whereas the executive officers elected at the same

time were not to take office until "after the state shall be ad

mitted by congress into the union."39 In the meantime "all ter

ritorial officers, civil and military, now holding their offices under

the authority of the United States or of the territory of Minne

sota shall continue to hold and exercise their respective offices

until they shall be superseded by the authority of the state."40

Other passages of the constitution also showed a confusion of

ideas upon this point.41

The legislature met as scheduled. The Republican minority

immediately entered its protest against the recognition by the leg

islature of the territorial governor.42 Their purpose was, of

course, obstruction, but their argument was that acts passed by a

state legislature must be signed by a state governor and could

not become valid through signature by the territorial governor.

This objection was overruled by the majority in both houses, and

the legislature proceeded to the work before it. Before it took

a recess at the end of March it had elected two United States

senators, and passed thirty-two general and ninety-two special

laws. Most of these laws were signed not by Governor Medary,

who had left Minnesota, but by Charles L. Chase, who signed

the acts first as acting governor and then as secretary. Among

the acts thus put upon the statute books of the state were two

which proposed amendments to the constitution, both of which

were ratified by the voters April 15, 1858, at a special election

almost a month before the admission of the state.43 This novelty

of a state legislature passing laws and proposing amendments to

the constitution before the admission of the state came very close

to revolution and was more than some congressmen who heard

of it could pass over without protest. Nevertheless the act of ad-

39 Minn, const., schedule, sec. 6; art. 5, sec. 7.

40 Ibid, schedule, sec. 5.

41 Ibid, art. 2, sec. 3; art. 5, sec. 9; schedule, secs. 1, 8.

42 Senate Journal, 1857-58, pp. 27-29, 62-67, 72-74; House Journal, 1857-

58, pp. 58-59.

43 Minn. sess. laws, 1857-58, chs. 1, 2.
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mission was passed on May 11, 1858. without any attempt being

made to attach any conditions."

The question of when Minnesota became a state, whether on

October 13. 1857, or on May 11, 1858, was discussed as late

as 1882.45 In the leading decision bearing upon this point it was

held that the railroad loan amendment adopted on April 15, 1858,

was valid by subsequent ratification, and the same reasoning may

well be applied to the other amendment adopted the same day,

and to the numerous laws passed at this first session of the state

legislature.40 From December 2, 1857, until near the end of

March, 1858, there was in fact a de facto state legislature whose

acts were fully ratified by the non-action of the de jure state

government which took office after the admission of the state in

May, 1858. There are, nevertheless, some nice moot points con

nected with this whole procedure.

5; The Two Originals of the Constitution

Another interesting novelty in the constitutional law of Min

nesota is the existence of two originals of the constitution. When

the question of the enrolment and signature of the constitution

arose in the conventions on Friday, August 28, it was reported

that Mr. Sibley, the president of the Democratic wing, was un

willing to sign the same document with the Republicans, and no

doubt others in both wings entertained similar feelings. It be

came necessary, therefore, to enrol two copies of the constitution,

one for signature by each wing, and to get this work done before

the next morning, since both conventions had voted to adjourn

on Saturday. It appears that to get the work done on time at

least sixteen copyists were employed, for there are eight distinct

handwritings in each document. Moreover the writing exhibits

many evidences of haste, and it is perfectly apparent that there

was no careful collation of the two constitutions. There are ap

proximately three hundred differences in punctuation between the

two documents, besides some fifteen other discrepancies.47 Nat

urally most of these differences are of no particular consequence,

** 11 Stat, at Large, 285. .

45 Application of Senator Shields, Cong. Globe, 35 Cong., 1 sess., pp.

861-62; opinion of Atty. Gen. Berry, July 2, 1858, in Opin. of the Attys.

Gen., 1858-1884, pp. 2-3 ; Repub. debates, pp. 532-35 ; Minn. Senate Journal,

1857-58, pp. 72-74; report of U. S. Senate judiciary committee, Cong.

Globe, 35 Cong., 1 sess., p. 957.

"Secombe v. Kittelson, (1882) 29 Minn. 555.

47 See table in History of the Constitution of Minnesota, cited above,

pp. 270-75.
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but there are important exceptions. For example, in article 4,

sec. 3, the Republican version has: "Each house shall be the

judge of the election returns and eligibility of its own members,"

while the Democratic version has "Each house shall be the judge

of the election, returns, and eligibility of its own members."

Due to the discrepancies which exist, it is possible, though

hardly probable, that the question will some day arise as to which

of the two originals gives the correct version of a particular sec

tion. The question as to which of the two wings of the conven

tion was the true constitutional convention has never been de

cided, and will hardly arise since both conventions did, to a

certain extent, recognize each other's existence, and there was an

honest endeavor at the end to agree upon the same constitution.48

The fact that one version is signed by fifty-one Democratic dele

gates and the other by fifty-three Republican delegates (a mi

nority in each case) certainly cannot make one of these versions

more valid than the other. Both conventions thought that they

were adopting the same instrument, the people in voting for the

constitution cast their ballots "For Constitution" or "Against

Constitution," not for one or the other version of that document,

and Congress in admitting the state assumed that the two original

versions of the constitution were identical, i. e., that Minnesota

was proposing to be admitted under but one constitution. Such

discrepancies as there are must, therefore, if the need ever arises,

be considered on their merits, but how the courts will decide which

of the two versions is to be accepted the writer will not venture

to say. The debates of the two wings of the convention may

be referred to but they will not be of much assistance. The com

promise constitution was, when all is said, drawn up by the con

ference committee, and this committee kept no minutes, much less

any record of its debates. A Republican delegate put the truth

very well when the proposal was made to spend some thousands

of dollars to print the convention debates. He said:

"I understand that this report which we have agreed to, and

which is the constitution itself, was got up by the committee of

conference appointed by the two bodies, and not by the Conven

tions themselves. We may have discussed articles similar to

"In the case of Goodrich v. Moore, (1858) 2 Minn. 61 (Gil. 49), in

volving the right of the Republican wing of the convention to let out its

printing to a printer other than the official territorial printer, the question

of the legality of the Republican wing to act as a constitutional convention

was apparently not questioned.



THE CONSTITUTION OF MINNESOTA 431

them, but to say that our debates have any reference to this con

stitution, seems to me to be erroneous."49

It is nevertheless true that the state supreme court has on sev

eral occasions referred to the debates, but at least one chief jus

tice has pointed out that they are of no value in explaining the

constitution.50

6. The Amendments to the Constitution

The present constitution of Iowa, adopted in the same year

as the Minnesota constitution, has been amended six times up to

date. The constitution of Minnesota in the same period has been

amended fifty-nine times.51 The framers would have difficulty

recognizing it as the same document. Article 9, entitled "finances

of the state and banks and banking" has been amended sixteen

times; article 4, relating to "the legislative department," has

been amended twelve times; article 8, "school funds, education

and science," nine times, and so on.

If Minnesota has, as she seems to have, the amendment habit,

it arose probably out of the fact that the original amending proc

ess was simple to operate. Undoubtedly, too, when the Repub

licans gained control of the state government in 1860 they were

not averse to making some changes in the fundamental law sim

ply for the purpose of undoing some of the work of the Dem

ocrats, for they had been told from 1857 forward that the con

stitution was principally of Democratic origin. Of the sixty-six

amendments proposed from 1858 to 1898, inclusive, under the

simple process of amendment then in force, forty-eight were

adopted and eighteen rejected. But many persons came to think,

toward the end of this period, that the amending process was

entirely too easy, and the proposal was made in 1897 to require a

majority of all voters voting at a general election to vote favor

ably to bring about the adoption of an amendment. This amend

ment was itself voted upon in 1898, and it carried by a vote of

"iRepub. debates, p. 583.

50 Chief Justice Emmett, a former member of the Democratic wing of

the constitutional convention, most clearly asserted the value of the de

bates as explaining the constitution. Crowell v. Lambert, (1864) 9 Minn.

283 (Gil. 276). Chief Justice Wilson, who had been a member of the

Republican wing of the convention, took the opposite view. Taylor v.

Taylor, (1865) 10 Minn. 107 (Gil. 81). See also Minnesota and Pacific

Railroad Company v. Sibley, (1858) 2 Minn. 13 (Gil. 1) ; State v. Bishop

Seabury Mission, (1903), 90 Minn. 92, 95 N. W. 882; State ex rel. Olson

v. Scott, (1908) 105 Minn. 513, 117 N. W. 845.

51 See the complete text of the constitution, with all past and present

provisions, in the History of the Constitution of Minnesota, cited above,

pp. 207-69, and also the table, pp. 278-85.
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69,760 to 32,881, in a total vote of 251,250. The result of this

change in the amending process can be shown statistically. In

the elections from 1900 to 1920, inclusive, forty-eight amend

ments have been proposed, and every one has been given the ap

proval of a majority of the voters voting upon the proposition.

Nevertheless only eleven out of the forty-eight have received the

constitutional majority, namely a majority of all voters voting at

the election; the other thirty-seven proposed amendments have,

therefore, been declared defeated. From 1858 to 1898, inclu

sive, seventy-three per cent of the amendments proposed were

adopted, and twenty-seven per cent rejected. From 1900 to 1920,

inclusive, these figures have been almost reversed, for only

twenty-three per cent have been adopted and seventy-seven per

cent have been rejected.

7. The Constitution Today

As one looks over the constitution of the state today, he is

impressed by the fact that there are many provisions still printed

in it which either are not being enforced, many of which in the

nature of things simply cannot be enforced, or else are obsolete.

It may not be out of place to call attention to some of this dead

timber, though it would be tedious to mention all. Article 4, sec.

20, provides that all bills shall be read twice at length in each

house before being passed. In a day when all important bills

are printed the reading is usually quite unnecessary, and indeed,

considering the number of bills introduced and passed, it is quite

impossible. The system of reading the title and a bit of the first

or last section is certainly an adequate compliance with the needs

of the legislators, but it is not what the constitution requires.

Article 4, sec. 23, says that the legislature "shall" provide for a

decennial census, beginning with the year 1865. There was no

state census in 1915 and there is not likely to be one in 1925, and

one may add, good riddance! Section 24 of the same article

seems to provide for a system of overlapping terms for senators,

but in practice all the senators are elected at one time for four

year terms. Section 26, as to the election of United States sena

tors by the legislature is obsolete. The word "male" in article

7, sec. 1, and all of sec. 8 of the same article are obsolete since

the adoption of the federal woman suffrage amendment. Article

9, sec. 11, as to the publication of the treasurer's annual statement

with the general laws, has fallen into disuse. Section 13 of the
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same article, relating to banks of issue, is practically a dead let

ter, since the state laws no longer provide for banks of issue. In

article 10, sec. 2, which reads : "No corporation shall be formed

under special acts except for municipal purposes," the last four

words have been superseded by article 4, sec. 33, relating to spe

cial legislation, and so too has much of article 11, sec. 1, relating

to the establishment of counties. But this is enough of these

details.

Certain other provisions of the constitution, the writer will

make so bold as to say, are not working out as the framers may

have expected. As the result of a long line of decisions sustain

ing the power of the legislature to classify the subjects of leg

islation, the prohibition of special legislation in sec. 33 of article 4

has been rendered almost nugatory.52 Article 6, sec. 2, limits

the number of associate justices of the supreme court to four,

but in fact the office of commissioner has been created, and to

day, while the voters do not elect them, there are two commis

sioners who do most of the work of associate justices but who do

not have a vote on decisions. After the voters had refused to

amend the constitution to increase the number of associate jus

tices there seemed to be no other way to relieve the members of

the court of an undue pressure of work. Since the decisions of

the supreme court in the cases involving the issue of certifi

cates of indebtedness for building the capitol and prison, and

for paying the 1919 soldiers' bonuses, the average person may

well be pardoned if he expresses a doubt as to whether the con

stitutional debt limitation laid down in article 9, sections 5 and

7, really means anything at all."' Again it becomes undesirable

to continue the heaping-up of details.

The constitution of Minnesota was drawn up and adopted

over sixty years ago with very little study by frontiersmen

strongly under the influence of the tenets of Jacksonian democ

racy. It was a typical western constitution in its day, and while

it has been frequently changed by amendment the fundamental

provisions relating to the organization of the government and the

rights of the individual have not been changed. Many of the

provisions of this fundamental law are now obsolete, or have

52 Cf. Dunnell, Minnesota Digest, 1910, vol. 1, sees. 1676-1694, and cases

there cited.

"Fleckten v. Lamberton, (1897) 69 Minn. 187, 72 N. W. 65; Brown

v. Ringdahl, (1909) 109 Minn. 6, 122 N. W. 469; Gustafson v. Rhinow,

(1920) 144 Minn. 415, 175 N. W. 903.
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ceased to have any real effect. It is a question whether it is

good constitutional morality to continue to make shifts to keep

within the lei1^ of the law when we know as a matter of fact

that it is impossiNe to live up to the spirit of much of what is

written.

This thought raist -- the question as to whether there is need

of a new constitutional convention in the near future in Minne

sota. The matter has often been discussed, and there have been

several official proposals for a convention without results. In

1896 the question got so far as to be submitted to a vote of the

people, but it was found then that it is very difficult to get a ma

jority of the people voting at the election to approve such a con

vention.54 The total vote at the election was 343,319; the num

ber of votes necessary to approve the holding of the convention

was 171,660; and there were only 96,308 affirmative as against

70,568 negative votes on the convention proposal. The initial

obstacle to holding a convention is, therefore, a very serious one.

The question of policy must also be considered. Is there

a real need for a new convention? Is there any popular demand?

The constitution is still a workable instrument. Whenever it be

comes seriously unworkable we have the amending process to fall

back upon, and while that process is a difficult one today it is

not an absolute bar to amendments. Nevertheless, it should be

said that the amending process will never suffice to give the con

stitution that thorough overhauling which it should some day re

ceive, not only to remove from its text the various obsolete and

unworkable provisions but also to clear up the meaning of the

entire document. This need alone will not justify the holding

of a constitutional convention, but if the time ever comes when

the people demand a change in some important branch of the

government or in the provisions relating to finances or to local

government, for example, then it might be well to have a con

vention to go over the entire constitution. There is, of course,

some danger that a convention will unduly lengthen the constitu

tion by writing in various innovations, but on the whole this

danger exists rather in timid minds than in fact. Many of the

great states have held constitutional conventions in recent years

without any bad results.

When Minnesota does decide some day to have a constitu

tional convention, there should be careful preparation in advance

"SessnawiT H5957ch.~T
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for its work. In New York (1915), Massachusetts (1917-1919).

and Illinois (1920), the work of the conventions was preceded

by the appointment of special commissions which gathered and

published for the use of the conventions a wealth of information

upon special constitutional subjects. The state of Pennsylvania

is just now trying out another plan. A commission of citizens,

appointed by the governor under on act of the legislature, has

met from time to time for the better part of a year, going over

the entire constitution with expert assistance, finding out where

the constitution seems to need amendment and proposing new

provisions for filling gaps or strengthening weak places. This

commission has reported back its findings to the governor and leg

islature who are now in a better position to consider the advisa

bility of a constitutional convention. The Pennsylvania plan

seems to have many merits not possessed by the plans of other

states, and may well be studied by Minnesotans with a view to its

adoption here.
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THE EFFECT OF THE WAR ON INTERNATIONAL

LAW

By Quincy Wright.*

IT IS not the writer's purpose to illustrate the system of in

ternational law by instances of its observance or violation

since August, 1914. This would require much more space than

he has at disposal and has been well done in the recent volumes

by Professor Garner.1 He hopes rather, to make a preliminary

effort toward stating the effect of the war on the international law

of peace, war and neutrality, though with full realization that

the time is not yet ripe for an adequate statement. The present

article deals with the law of peace.

The Sources of International Law

Writers . generally hold that international law is founded on

agreement and reason.2 Agreement may be tacit, evidenced by

practice which in time becomes usage. If adhered to from a

sense of legal obligation, usage becomes custom which is a source

of law.* No practice can become undoubted custom in so short

a time as six years. Thus we will not be justified in assuming

that war practices have modified the law, though they may indi

cate a growing usage.

*Assistant Professor of Political Science, University of Minnesota.1 J. W. Garner, International Law and the World War, 2 vols., Lon

don, 1920.

2 "International law, as understood among civilized nations, may be

defined as consisting of those rules of conduct which reason deduces, as

consonant to justice, from the nature of the society existing among inde

pendent nations ; with such definitions and modifications as may be estab

lished by general consent." Wheaton, Elements of International Law,

Dana, ed., p. 23. See also Westlake, International Law, Cambridge, 1910,

1 : 14. Grotius denominated that part of international law founded on

agreement "jus gentium" and that part founded on reason "jus natu-

rale," (De Jure Belli ac Pacis, Prolegomena, secs. 1, 41), while Vattel

called that part founded on agreement "le droit des gens positif" divided

according as agreement is presumed, express, or tacit into "droit volon-

taire, conventionnel, et coutumier," and that part founded on reason

"droit des gens naturel ou necessaire." (Le Droit des Gens, Preliminaires,

sec. 27.) See Oppenheim, International Law, 3rd ed., London, 1920, secs.

54, 57, on the division of the "Grotians" into two schools, "the natural

ists" and "the positivists" pinning their faith respectively on reason and

agreement. He notes that during the nineteen century the positivists

tended to gain the upper hand. (Sec. 59)

3 Oppenheim, op. cit., sec. 17.
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Agreement may also be express, evidenced informally by ex

change of notes or formally by treaties and conventions. Only

formal agreements are sufficiently permanent to constitute a

source of international law. The peace treaties introduce certain

novelties into the system of international law and with them we

shall be concerned.4 It must be remembered, however, that treaty

provisions are international law, only for the states that have

ratified the treaty, and that several important states, including

Russia, Mexico and the United States, have not ratified any por

tion of the peace treaties. The states which were neutral during

the war have for the most part acceded to the portions of the

peace treaties most affecting international law, those establishing

a League of Nations.5

Natural reason operates as a source of law. Those rules and

principles which in the opinion of a legally trained mind must

be observed if the existing international society is to persist are

valid law.6 Put in another way, we may say that assuming cer

tain fundamental purposes of the family of nations, those prin

ciples and rules which are necessary for securing them are law.

It is true that certain text writers deny the validity of this

source of international law,7 but nevertheless diplomats and

courts of arbitration appeal to reason,8 even more often than to

4 The Treaty of Versailles with Germany, (June 28, 1919) , the Treaty

of St. Germain with Austria (Sept. 10, 1919), the Treaty of Neuilly with

Bulgaria (Nov. 27, 1919), and the Treaty of Trianon with Hungary (June

4, 1920), each contains the League of Nations Covenant as the first 26

articles, as does presumably the Treaty of Sevres with Turkey (Aug. 10,

1920), though the latter has been neither ratified nor published. Peace

treaties have also been concluded by the Principal Allied and Associated

Powers with Poland (Versailles, June 28, 1919), Czecho-Slovakia (St.

Germain, Sept. 10, 1919), the Serb-Croat-Slovene State (St. Germain,

Sept. 10, 1919) and Roumania (Paris, Dec. 9, 1919). All of these treaties

except that of Sevres have been printed in full in the Supplements to the

American Journal of International Law from July, 1919, to Jan. 1921.

The Treaty of Versailles has also been published in the Naval War Col

lege, International Law Documents, 1919, with a convenient index. An

index has also been published by the British government as Treaty Series

(1920) No. 1. Official publications with French and English texts in paral

lel columns have been issued by the French, British and United States

governments, the latter as Sen. Doc. No. 85, 66th Cong., 1st Sess., and

in English text alone as Sen. Doc. No. 49, ibid.

5 Supra note 49.

6 Westlake, op. cit. 1 : 14-15.

7 Oppenheim, op. cit., sees. 15, 59; Hall, International Law, 7th ed.,

(Higgins), pp. 1-2.

8 As examples see belligerent arguments for right of retaliation even

though adversely affecting neutrals in German note, February 16, 1915,

and British Memorandum, April 24, 1916, sec. 38, (Department of State,

European War, 1: 57, 3: 77) and neutral reply in U. S. note, April 21,

1915, (Ibid. 1: 74-75). Mr. Carter's argument for the United States in
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custom, treaty and authority in the practical determination of

legal controversies." According to Bonfils:10

"Public international law proposes to reach a compromise be

tween two actions, contrary in fact, that of the principle of

autonomy of states, and that of the notion of the cosmopolitan

society. Neither of these two principles ought to supplant the

other, nor to be put completely to its practical application."

With this conception of the ultimate purpose of international

law there seems to be substantial agreement among the writers11

and there is no reason to believe that the war has altered it. Still

there is the ideal of national independence. Still there is the ideal

of a world society. We may assume the same fundamental princi

ples of international law, though doubtless the experience of

the war has shown that a change of emphasis from rights to re

sponsibilities is necessary to maintain them, and that new con

ditions caused by inventions, in means of communication and

transport, new instruments of warfare, and the more complete

organization of populations for war have rendered former de-

the Behring Sea Arbitration of 1893 is largely based on pure reason.

(1 Moore, International Arbitrations, 827 et seq.)

* Since diplomats usually accept without question rules of law well

established by precedent, treaty or authority, controversies in practice

frequently hinge on points to sustain which reason plays a prominent part.

See Lawrence, Principles of International Law, sec. 10.

10 Bonfils, Manuel de droit international public, 6th ed., (Fauchille)

Paris, 1912, sec. 24, p. 10.

11 "Both schools [national or negative, and cosmopolitan or positive]

profess to be advocates of peace, which the negative school hopes to

realize by the principle of absolute non-intervention ; the positive school

by the principle of international organization carried to the extent of

regulating national as well as international legislation ; whilst the 'peace

party,' rushing from the one extreme to the other, attempts to draw water

at both wells. But whilst hopelessly conflicting in isolation, these two

schools, when combined, become complementary ; and it is their recon

ciliation, by the vindication of national freedom of action, not apart from,

but in and through the recognition of international dependence, which

constitutes the still very imperfectly solved problem of international law."

(1 Lorimer, Institutes of the Law of Nations, London, 1883, 11.) Writers

have often sought to reconcile these two aims of international law by a

rule closely resembling that posited by the individualistic school of ethics.

Thus Vattel says : "A Nation is therefore free to act as it pleases, so far

as its acts do not affect the perfect rights of another Nation" (op. cit.

Prelim, sec. 20), and Westlake thinks: "International rules ought to be

made with due care that they shall not restrict liberty more than is neces

sary" (op. cit. 1: 18). With these compare Spencer: "Every man may

claim the fullest liberty to exercise his faculties compatible with the pos

session of like liberty by every other man." (Social Statics, chap. 4,

sec. 3.) See also Hobbes, Leviathan, chap. 14; Thomasius, Fundamenta

juris naturae et gentium ex sensu communi deducta, ed. 1718, p. 213,

cited Lorimer, Institutes of Law, Edinburgh, 1872, p. 232 ; Kant, Principles

of Political Rip-ht. (Trans. Hastie. 1891), p. 36. and The Philosophy of

Law, (Trans. Hastie, 1887) p. 45, referred to Spencer, Justice, 1891.

Appdx. A, and Wright, The Enforcement of International Law, U. of

Illinois Studies in the Social Sciences, 5: 21-22.
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ductions obsolete and have made necessary a reexamination of

many detailed rules.

Reason, as a source of law, may also be formalized in the

writings of preeminent scholars.12 The rules deduced from prin

ciple and crystallized in the texts of Grotius, Vattel, Wheaton,

Bonfils, Hall, etc., rest on the same authority now that they did

seven years ago. This source of law has not been affected by the

war. It probably will increase our confidence in these writers

to observe the justness of some of their forecasts. Hall writes

in the preface to his third edition in 1889 :1S

"Looking back over the last couple of centuries we see inter

national law at the close of each fifty years in a more solid posi

tion than that which it occupied at the beginning of the period.

. . . It would be idle to pretend that Europe is not now in

great likelihood moving towards a time at which the strength of

international law will be too hardly tried. Probably in the next

great war the questions which have accumulated during the last

half century and more, will all be given their answers at once.

Some hates moreover will crave for satisfaction ; much envy and

greed will be at work; but above all, and at the bottom of all*

there will be the hard sense of necessity. Whole nations will

be in the field; the commerce of the world may be on the sea to

win or lose; national existences will be at stake; men will be

tempted to do anything which will shorten hostilities and tend to

a decisive issue. Conduct in the next great war will certainly

be hard; it is very doubtful if it will be scrupulous, whether on

the part of belligerents or neutrals ; and most likely the next war

will be great. But there can be very little doubt that if the next

war is unscrupulously waged, it also will be followed by a reac

tion towards greater stringency of law. ... I therefore look

forward with much misgiving to the manner in which the next

great war will be waged, but with no misgiving at all as to the

character of the rules which will be acknowledged ten years after

its termination, by comparison with the rules now considered

to exist."

While custom and authority, by which the major part of

international law is firmly established, have not changed during

the war, the peace treaties and reason guided by recent experi

ence may inform us what tendencies of international law have

been most stimulated by occurrences of the past six years.

12 For classic statements of the authority of text writers in interna

tional law see Wheaton, op. cit. sec. 15, and Kent, Commentaries, 18,

cited with approval by Gray, J., in the Paquette Habana, (1899) 175

U. S. 677, 44 L. Ed. 320, 20 S. C. R. 290.

13 Hall, International Law, 7th ed., pp. xx-xxi.
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The Sanctions of International Law.

On December 28, 1915, Mr. Elihu Root called the attention

of the American Society of International Law to the serious

effect which the war then raging was having upon the very foun

dations of international law.14

"Whether or not" he said, "Sir Edward Carson went too far

in his recent assertion that the law of nations has been destroyed

it is manifest that the structure has been rudely shaken."

"The barriers that statesmen and jurists have been construct

ing laboriously for three centuries to limit and direct the conduct

of nations toward each other, in conformity to the standards of

modern civilization, have proved too weak to confine the tremen

dous forces liberated by a conflict which involves almost the

whole military power of the world and in which the destinies of

nearly every civilized state outside the American continents are

directly at stake. . . . For the present, at all events in all

matters which affect the existing struggle, international law is

greatly impaired."

With a retrospect of two years since the armistice can we

qualify this interpretation of then present events?

It must be evident that to enumerate violations of the rules

and principles of international law during the war and since,

however disconcerting to the student and disturbing to the faith

of the layman, is not to demonstrate the death or even the deca

dence of that body of law. Until the law has had a sufficient

opportunity to react with appropriate remedies and punishments,

whether by conscious judgments or natural consequences, we are

not entitled to proclaim its obsequies. If the remedy is complete,

the violation may ultimately demonstrate the vitality of the law.

"International laws violated with impunity" continues Mr. Root,

"must soon cease to exist," but international laws violated with

disaster may be strengthened. Yet with due consideration to the

remedies which have been exacted, the punishments which have

been meted out, the Nemesis which in many cases has followed

illegal action, it must be admitted that serious grounds exist for

questioning the sufficiency of the sanctions of international law.

We may investigate the progress made toward fulfillment of Mr.

Root's prophecy that:

"Vague and uncertain as the future must be, there is some

reason to think that after the terrible experience through which

14The Outlook for International Law, Proceedings, Ninth Annual meet

ing, American Society of International Law, 1915, p. 2. See also Munroe

Smith, The Nature and the Future of International Law, Presidential

address American Political Science Association, Dec. 28, 1917, Am. Pol.

Sci. Rev., 12:8.
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civilization is passing there will be a tendency to strengthen rather

than abandon the law of nations."

International law is doubtless sanctioned in part by inertia

and habit." Nations do as they have done because they lack orig

inality to think of something new. So far as international law

is observed for this reason alone it resembles the scientist's "law

of nature." It is merely a generalization of past practice and

can not be violated, because a new departure merely changes the

law. So far as law is of this character it is descriptive and not

formative. As civilization has advanced and states have become

more self conscious, their allegiance to habit has become less.

The experience of the war has shown that the highly organized

states of today do not blindly follow custom when important in

terests are at stake. Mere inertia is not likely in the future to

prevent rapid changes in the law.

If, leaving the scientist, we follow the humanist and conceive

of law as a guide for the conduct of intelligent beings, we find

that law which changes rapidly is not law at all. Law from the

humanist's point of view must be a permanent standard by which

conduct can be measured. What is it that induces nations to

conform their conduct to international law? Austin called inter

national law "international public morality" and asserted that it

was sanctioned only by the moral sense of nations.16 Others,

though denying its exclusiveness, have considered the moral sanc

tion important.17 Hobbes and Grotius called the performance of

covenants a fundamental "law of nature,"18 and others have as

serted that respect for the obligations of contract is elementary

in morals, and the sine qua non of all society,19 yet the war began

16 This is in varying degree true of all law. Maine speaks of a stage

"in the infancy of mankind" when "law has scarcely reached the footing

of custom ; it is rather a habit." Ancient Law, p. 8.

" 1 Austin, Jurisprudence, 173, 226. See also 2 Stephen, History of

the Criminal Law, 25; Gray, Nature and Sources of the Law, sec. 285.

17 Grotius, op. cit. Prolegomena, secs. 6-8 ; Vattel, op. cit. Prelimi-

naires, sec. 7. "They (rules of international law) are enforced partly by

a conscientious conviction that they are good and right." Lawrence, The

Principles of International Law, sec. 9.

18 Hobbes, Leviathan, chap. 15; Grotius, op. cit. Proleg., sec. 15. The

jurist's "law of nature" is of course different from the scientist's "law

of nature." See Lorimer, Institutes of Law, Introduction ; Maine, Ancient

Law, chap, iv ; Bryce, Studies in History and Jurisprudence, chap. xi.

19 "Fundamentum justitiae est fides, id est dictorum conventorumque

constantia et Veritas." (Cicero, de Off., 1 : 9.) "Pour donner quelque

consistance au moral et quelque siirete aux nations il faut supposer, par

preferance a tout le reste, deux points qui sont comme les deux poles de

la terre entiere: l'un que tout traite de paix jure entre deux orinces est

inviolable a leur egard." (Directions pour le Conscience d'un Roi, 6 Fen
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by the conversion of a treaty to a scrap of paper,20 continued

with repeated accusations of treaty repudiation21 and ended by

allegations of a breach of the agreement on which the enemy laid

down his arms, in the opinion of some by the states which rati

fied the treaty of Versailles,22 and, in the opinion of others, by the

state which refused to ratify.23 Machiavelli denied that nations

had any morals and was followed in effect by Frederick the

Great and Treitschke.2* Though few accept this harsh conclu

sion we may question whether, in view of recent experience the

world would not be naive to rely on the conscience of nations

as a guarantee of international law where important national

interests are at stake.25

elon, Oeuvres, 319, ed., 1810.) "A treaty-breaking state is the great

enemy of nations, the destroyer of their happiness, the obstacle of their

progress." (2 Phillimore, Commentary on International Law, 57.) "A

cardinal maxim of justice in all its forms, whether between man and

man, or between nation and nation is the maxim, 'keep faith.' " (Creasy,

First Platform of International Law, p. 40.) See also Hall, op. cit. p. 360.

20 Sir Edward Goshen, British Ambassador at Berlin thus reports his

interview with Chancellor Bethmann-Hollweg on August 4, 1914: "I

found the Chancellor very agitated. His Excellency at once began a

harangue which lasted for about twenty minutes. He said that the step

taken by His Majesty's Government was terrible to a degree; just for. a

word—'neutrality'—a word which in war had so often been disregarded—

just for a scrap of paper, Great Britain was going to make war on a

kindred nation who desired nothing better than to be friends with her."

British Pari. Pap., Misc. No. 8, 1914; Garner, op. cit. 2: 192.

21 See for example Austrian comment on Italian repudiation of the

Triple Alliance, (Baron Burian, Austro-Hungarian Foreign Minister to

the Duke of Avarna, Italian Ambassador, May 21, 1915, Italian Green

Book, No. 77) and United States comment on the German repudiation

of "solemn assurance" to discontinue submarine warfare (Secretary of

State Lansing to Ambassador Gerard, Feb. 3, 1917, U. S. Dept. of State,

European War, 4: 409.) See also U. S. comment on German violations

of the treaty of 1828, Ibid., 4: 417. Charges by both belligerents of vio

lation of the conventional law of war were of almost daily occurrence.

See especially protests against violations of the Geneva convention by

both belligerents and by the International Committee of the Red Cross

Society at Geneva. Garner, op. cit. chap, xx, and p. 512.

22 See Observations of the German delegation en the Conditions of

Peace, May 29, 1919, Official Summary, printed in Sen. Doc., No. 149,

66th Cong., 1st Sess., and printed in full. International Conciliation, Oct.

1919, No. 143. See also, Keynes, The Economic Consequences of the

Peace, N. Y. 1920, pp. 60-65.

23 4 Minnesota Law Review, 35.

24 Machiavelli, The Prince, chap. 18; Treitschke, Politics, (Eng. Trans.,

N. Y. 1916), chap. 3.

25 Examples of a cynical attitude toward treaties have not been want

ing in the past. "Then the astonished Dutchmen asked, if the Hudson

River belonged to the King of England, in what light was the treaty of

Hartford to be regarded. As mere waste paper, was the reply; it had

never been ratified by any governing authority in England whether par

liament. Lord Protector, or King." (1 Fiskc, The Dutch and Quaker Col

onies, ed. 1902, 327, with reference to treaty of Sept. 19, 1650.) "Treaties

at best are but complied with so long as interest requires their fulfill-
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But if nations will not observe law from the promptings of

conscience, will they not from an understanding of its utility?

"Natural Law," says Grotius, "is reinforced by utility."

ment; consequently they are virtually binding on the weaker party only,

or in plain truth they are not binding at all." (Irving, Knickerbocker

History of New York, book 5, chap. 4.) "Two centuries ago Spinoza

had avowed what Mackintosh terms 'the absurd and detestable maxim'

that states are not bound to observe their treaties longer than while the

interest or danger which first formed the treaties continues, but this

doctrine had, until lately, found few advocates in theory." (Creasy,

First Platform of International Law, London, 1876, p. 41.) "In a recent

historical work, Jager's History of the Franco-Prussian war, I read

the following passage, which is evidently intended to annihilate me :

'Only a very narrow-minded politician could wonder that Russia seized

that moment (1870) for breaking the treaty.' (Of Paris 1856 neutral

izing the Black Sea) The historian probably did not contemplate the

application of that principle to Alsace." (2 von Beust, Memoirs, Eng.

Trans., London, 1887, 222.) "Did any impartial person blame Prussia

or Austria because, in 1813, they violated the treaties which bound them

to the first Napoleon, and not only did not fight in his ranks, as their

engagements required, but brought their whole military force into the

field against him, and pursued him to his destruction? . Yet itwas as true of those treaties as it is of the treaty of 1856, that, disad

vantageous and dishonorable as they might be, they had been submitted

to as the purchase-money of peace, when the prolongation of war would

have been most disastrous. ... If, though not fit to be perpetual, (a

treaty) has been imposed in perpetuity, the question when it becomes

right to throw it off is but a question of time. No time having been

fixed, Russia fixed her own time, and naturally chose the most con

venient. She had no reason to believe that the release she sought would

be voluntarily granted on any conditions which she would accept ; and

she chose an opportunity which, if not seized, might have been long

before it occurred again, when the other contracting parties were in a

more than usually disadvantageous position for going to war." (J. S.

Mill, Treaty Obligations, Fortnightly Review, N. S. 1870, p. 715,). "All

contracts between great states cease to be unconditionally binding, as

soon as they are tested by 'the struggle for existence.' No great nation

will ever be induced to sacrifice its existence on the altar of fidelity to

contract when it is compelled to choose between the two." (2 Bismarck

Reflections and Reminiscences, London, 1898, 270). "A great nation does

not surrender what it possesses except under the pressure of extreme

necessity; all treaties making concessions are acknowledgements of such

a necessity, not moral obligations. If every people justly reckons it a

point of honour to tear to pieces by force of arms treaties that are dis

graceful, how could honour enjoin patient adherence to a convention like

the Caudine to which an unfortunate general was morally compelled,

while the sting of the recent disgrace was keenly felt and the vigour

of the nation subsisted unimpaired?" (1 Mommsen, History of Rome, Bk.

2, chap. 6, Dickson's Trans., 377) "We must beware of judging a great

crisis from the advocates' Philistine standpoint. When Prussia broke

the Treaty of Tilsit the civil law would have pronounced her wrong,

but who would dare assert that she was guilty now? Not the French

themselves. This applies to international treaties less devoid of all

morality than that which Prussia was compelled to conclude with

France. Every state reserves to itself the right to be judge of its own

treaties, and the historian must not condemn, without searching deeper

to discover whether it is fulfilling its unqualified duty of self-mainten

ance." (Treitschke. Politics, English Trans. 1916, 1 : 96.) See also Ber

nard, Lectures on Diplomacy, London, 1868, p. 85 ; 5 Moore, International

Law Digest, 338-341.
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"As a citizen," he continues, "who violates the civil law for

the sake of present utility, destroys that institution in which the

perpetual utility of himself and his posterity is bound up; so too

a people which violates the laws of nature and nations, beats

down the bulwark of its own tranquillity for future time."26

To the same effect says Vattel :"

"The laws of the natural society of nations are so important

to the welfare of every state that if the habit should prevail of

treading them under foot no nation could hope to protect its ex

istence or its domestic peace, whatever wise and just and temper

ate measures it might take."

War, however, is itself the negation of society. Whatever

may be said of the international law of peace, can the law of war

be sanctioned by utility? It would seem that if the law of war

is of such character that violations inevitably react disastrously

upon the violator, it would be well sanctioned. The war witnessed

the working of this nemesis. Illegalities lead to reprisals, atro

cities stimulated recruiting, disregard for the fundamental rights

of neutrals made neutrals enemies. The history of the war is full

of evidence that violation of the law of war does not pay in

the long run.28

If violation of international law is inevitably against the long

run interest of the violator, then further enlightenment is the

only need, for the lives of states are long. They can afford to

forego a present advantage for a sure though distant gain.

Machiavellian statesmen and ruthless generals need instruction

as to the inevitable consequences of their acts rather than per

suasion to be good. This may be true but the nemesis may be

far off. Even enlightened statesmen may be skeptical of its in-

evitableness.29 The war has not increased confidence in en

lightened self-interest as a sanction for international law.

The sanction of municipal law is the force of organized so

ciety which quickens reason by making certain and swift the

consequences of violation of law, otherwise slow and vague.80

Only by organization has positive law been maintained within the

26 Grotius, op. cit. Proleg., sees. 16, 18.

" Vattel, op. cit. Prelim, sec. 22.

28 See Garner on effect of devastation, op. cit. 1 : 322 ; on effect of

air raids, 1 : 488 ; on effect of deportations, 2 : 184 and Kellogg on effect

of terrorism, Atlantic Monthly, 122: 289, (Sept. 1918) Garner is of the

opinion that collective fines were effective in attaining their immediate

object, 2: 362.

29 We may recall the Socratic paradox, that though Virtue is Know

ledge, yet Virtue can not like Knowledge be taught. Plato, Protagoras

and Meno.

80 Root, op. cit. Proc. Am. Soc. of Int. Law, 1915, pp. 4-5.
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state. Anarchists alone have sufficient confidence in human na

ture to advocate an abandonment of police and courts, substi

tuting therefor a reliance upon moral sense and enlightened self-

interest. Is philosophical anarchy more likely to be successful

outside of the state? Writers on international law have thought

not and have asserted the necessity of conscious sanctions. Pub

lic opinion has been defended as a sufficient sanction.31 The

reality of its pressure is evident by the anxiety which belliger

ents showed to justify their acts before the world, but it has not

proved sufficient in the face of determined policies of aggression.

The conviction growing from the war, that international law

must be better sanctioned was realized in the peace treaties by

the more definite organization of the family of nations in a

League. Although compulsory settlement of legal controversies

is not provided for, yet all controversies must be submitted to

either conciliation, arbitration, or judicial settlement (art. 12)

under penalty of economic and military coercion by the League,

(art. 16) and if submitted to arbitration or judicial settlement

the award becomes enforceable by the League (art. 13). The

financial liability of states (art. 231) and the penal liability of

individuals for violations of the law of war (art. 228) was also

definitely recognized by the treaty of Versailles.

The Subjects of International Law.

A subject of international law has been defined as one "upon

whom [international] law confers rights and imposes duties. "3-

This does not, however, adequately distinguish between subjects

and objects of international law. Thus Westlake says "it would

be pedantic to deny that the pirate and the blockade runner are

subjects of international law"33 and Oppenheim's argument deny

ing that status to such individuals as well as heads of states and

diplomatic officers seems to carry a suggestion of pedantry.3*

"If we look more closely into these rights, it becomes quite

obvious that they are not given to the favoured individual by

the law of nations directly. For how could international law,

which is a law between states, give rights to individuals, con-

31 Root, The Sanctions of International Law, 2 Am. Journ. of Int.

Law, 451, (1908). Mr. Root himself, however, most clearly realized the

insufficiency of this sanction in the address of 1915 just referred to.

32 Borchard, The Diplomatic Protection of Citizens Abroad, N. Y.,

1915, p. 16.

33 Westlake, Collected Papers on Public International Law, Cambridge,

1914, p. 2.

34 Oppenheim, op. cit. 1 : 457, 460.
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cerning their relations to a state? What the law of nations really

does concerning individuals is to impose the duty upon all the

members of the family of nations to grant certain privileges to

such foreign heads of states and diplomatic envoys, and certain

rights to such foreign citizens, as are on their territory. And,

corresponding to this duty, every state has by the law of nations

a right to demand that its head, its diplomatic envoys and its

citizens be granted certain rights by foreign states when on their

territory. Foreign states granting these rights to foreign indi

viduals do this by their municipal laws, and these rights are,

therefore, not international rights, but rights derived from mu

nicipal laws."

Perhaps the discussion can be taken out of the realm of

metaphysics if we confine the term subjects of international law

to those entities which are competent to appeal directly to estab

lished international processes for the enforcement of their rights

under international law. Recalling that international law con

sists of those rules and principles for the violation of which

states are responsible,35 we may conclude that subjects of inter

national law include all entities, whether states, protectorates,

colonies, corporations, or individuals that can bring action by

some recognized and reasonably effective process against a state

(other than that of which it is a member or subject) to remedy

an alleged violation of its rights. Thus to determine what en

tities at any given time are subjects of international law we must

examine the condition of international organization. As Bor-

chard points out,36 the international prize court provided by the

XII Hague convention of 1907, if established would have made

individuals to a limited extent subjects of international law since

it afforded them recourse against belligerent states alleged to have

violated their rights on the high seas. The practice of diplo

matic protection of citizens abroad, does not however, render in

dividuals subjects of international law, beoause although their

rights and duties are measured by international law, yet they have

no recourse except by the grace of their own government.37 If,

however, an international court for the settlement of pecuniary

claims were established giving direct recourse to individuals with

claims against foreign governments, such persons would become,

in so far, subjects of international law.38 Whether the recourse

35 Wright, The Enforcement of International Law, p. 13.

36 Borchard, op. cit. p. 17.

»» Ibid., pp. 356, 363.

38 Such a court has often been recommended. Borchard op. cit. pp.

328, 373, 443, 864; Wright, 12 Am. Journ. Int. Law, 89.
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against the state offered to aliens in national courts applying in

ternational law, such as prize courts, renders such aliens sub

jects of international law raises a much discussed question. But

in view of the ultimate subordination of such courts to national

legislation we must answer in the negative.39

The most important subjects of international law are sov

ereign states, which have recourse against other states by diplo

macy, arbitration, reprisals or war. Since the beginning of the

world war the number of sovereign states has been increased.

Poland, Czecho-Slovakia, Finland, and the Hedjaz have been gen

erally recognized and admitted to the League of Nations. Aus

tria-Hungary has ceased to exist, its two components, reduced in

area, have been recognized as independent states. Montenegro

seems to have united with Serbia and much former Austrian ter

ritory to form the Serb-Croat-Slovene state commonly called

Jugo-Slavia.40 From the former territory of Russia and Tur

key a number of de facto states have grown up, some of which

may ultimately receive general recognition. In this class are

Lithuania, Esthonia, Latvia, Ukrainia, Georgia, Azerbaijan, Ar

menia, the Far Eastern Republic and various other governments

in Siberia.*1

There has also been a change in the condition of certain states

under special status. Belgium and Luxemburg have been re

lieved of the neutralization imposed by the treaties of 1839 and

1867 respectively. Luxemburg still regards herself as neutralized

by internal legislation but has agreed to alter this legislation so

as to conform with requirements of the League of Nations Cove

nant including the duty to permit the passage of troops author

ized by the League.42 Switzerland continues under the neutral

ization created by the Treaty of 1815 and the League of Nations

has recognized her exemption from any obligation "to take part

39 Borchard, op. cit. p. 17; Wright, The Enforcement of International

Law, pp. 15-17, 223-228; The Zamora, L. R. [1916] 2 A. C. 77.

*° A useful list of the states of the world is given in Oppenheim, op.

cit. 1 : 188.

41 The first seven named applied for admission to the League of

Nations at the meeting of the Assembly, Dec. 1920. Though this was

refused the three Baltic States and Armenia were admitted to partici

pation in the technical organizations of the League. In view of the

hopes of Armenia, Lord Robert Cecil, representative from South Africa,

thought this was "to offer not a stone in place of bread but rather a

puff of smoke." (League of Nations Assembly, Provisional Verbatim

Record, 27th Plenary Session, Dec. 16, 1920, pp. 11-12.)

42 Treaty of Versailles, art. 31, 40. League of Nations Assembly,

op. cit. 26th Plenary Session, Dec. 16, 1920, p. 6.
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in any military action or to allow the passage of foreign troops

or the preparation of military operations within her territory."43

This exemption is not in reality a reservation since the Treaty

of Versailles of which the League of Nations Covenant is a part

itself recognizes the special status of Switzerland." Albania

was neutralized under the protection of an international com

mission of control on gaining her independence in 1913." Her

status at present, however, appears to be that of a sovereign state

and as such she has been admitted to the League of Nations.46

The treaties have given formal sanction to the distinction long

existent in fact between great powers and other states.47 The

United States of America, The British Empire, France, Italy,

and Japan, designated the Principal Allied and Associated Powers

in the treaties are recognized in the former class and if mem

bers of the League of Nations are accorded permanent member

ship in the Council (art. 4). Germany, Austria and Russia on

the other hand have ceased for the time being at least to be

"great powers."

States members of the League of Nations occupy a special

status under the treaties and this status affects not only their rela

tions among each other but also their relations with states not

members of the League. Thus member states are guaranteed

against violation of their territorial integrity and existing political

independence by outsiders (Art. X), and may enlist the aid of

the League to compel outsiders to submit controversies to peace

ful settlement (Art. XVII). The League of Nations at present

has forty-seven members, thus including all recognized sovereign

states except Germany, Hungary, Turkey, Russia, United States,

Mexico, Abyssinia, Afghanistan, Monaco, and Lichtenstein. The

"League of Nations, Official Journal, (1920) 2: 58.

44 Art. 435. Furthermore, Swiss neutralization is an "international

engagement for securing the maintenance of peace" and so is

expressly recognized- by Art. 21 of the Covenant. See Swiss Official

Commentary, printed in the League of Nations, World Peace Founda

tion, Vol. 3, No. 3, pp. 151-152, (June, 1920). See also Message of Swiss

Federal Council to the Federal Assembly, Feb. 17, 1920, International

Conciliation, No. 152, pp. 321, 325, (July, 1920).

45 Mehemed Bey Konitza, The Albanian Question, reprinted from the

Adriatic Review, International Conciliation, No. 138, p. 767, (May, 1919).

Sayre, Experiments in International Administration, N. Y. 1919, pp. 56-59.

46 League of Nations Assembly, op. cit. 28th Plen. Sess., Dec. 17,

1920, pp. 3-10.

47 Lawrence, Principles of International Law, secs. 113-115. Dickin

son, The Equality of States in International Law, Cambridge, 1920. Chap.

VIII. Oppenheim, op. cit. sec. 116 denies that there is a difference in

legal status.
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protectorates of Andorra, San Marino, Iceland, Danzig, Egypt,

Tunis, Morocco, Mongolia and Thibet are not members of the

League of Nations though their protecting powers are in each

case members.48 On the other hand, five self-governing and par

tially self-governing colonies of the British Empire, Canada, Aus

tralia, New Zealand, South Africa and India are full members of

the League and have therefore become subjects of international

law."

The League of Nations is itself an entity which can enter

into direct relations with outside states as well as its members

and is therefore a subject of international law. As Oppenheim

emphasizes, it "is in every respect an international person sui

generis, something not to be likened to anything else, for it is

neither a state nor a federal state (Bundesstaat), not a confed

eration of states (Staatenbund), nor a mere alliance."50

Although the treaties accord special rights and privileges to

peoples under a mandatory, and to individuals, racial minorities

and national groups in various East European States, and al

though the League of Nations guarantees these rights and priv

ileges,51 these entities have not been made subjects of interna

tional law. None of these individuals, racial minorities or na

tional groups have a direct method of enforcing these rights and

privileges but must in each case get an independent state to cham

pion their cause. Thus the Roumanian treaty provides:52

"Roumania agrees that any member of the Council of the

League of Nations shall have the right to bring to the attention

of the Council any infraction, or any danger of infraction, of any

of these obligations, and that the Council may thereupon take

such action and give such direction as it may deem proper and

effective in the circumstances."

Though article 22 of the League of Nations Covenant recog

nizes that "the wishes of these communities [to be put under

class A mandates] must be a principal consideration in the selec

tion of the mandatory" it makes no provision for appeal by rep-

48 For list of states and protectorates with discussion of their status,

see 1 Oppenheim, 167, 188.

48 Annex to Art. 26, League of Nations Covenant, Oppenheim, op. cit.

1 : 170; and Allin, 4 Minnesota Law Review, 117, 190, (Jan. Feb. 1920).

These Colonies have access to the Permanent Court of International

Justice, 14 Supp. Am. Journ. of Int. Law, 378.

50 Oppenheim, op. cit. 1 : 269.

51 League of Nations, Official Journal, 1920, 2 : 55-56.

52 Art. 12, 14 Supp. Am. Journ. Int. Law, 329. Similar provisions are

in the treaties with Poland (art. 12), Czecho-Slovakia (art. 14), and the

Serb-Croat-Slovene State (art. 11).
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resentatives of these communities to any organ of the League.

The mandatory power and not the people under the mandate

makes an annual report to the mandate commission.

Furthermore, although the principle of national self-deter

mination was applied in arranging boundaries in the enemy ter

ritory,53 and though plebiscites were provided for in several re

gions,64 yet unrecognized national groups were not in any sense

accorded a status under international law. They may, however,

appeal to the League of Nations by persuading a member state to

champion their cause. Thus Article XI of the Covenant de

clares it "to be the friendly right of each member of the League

to bring to the attention of the Assembly or of the Council any

circumstance whatever affecting international relations which

threatens to disturb international peace or the good understanding

between nations upon which peace depends." Sir Frederick Pol

lock says, with reference to international consideration of the

Irish question :"

"There is only one way in which this could happen, namely,

that the government of the United States should declare Irish-

American sympathy with unsatisfied nationalist claims in Ire

land to be capable of disturbing good understanding between

Great Britain and the United States. That is a possible event if

a solution is not reached within a reasonable time, but it is more

likely that a confidential intimation from the United States would

not only precede formal reference to the Council but avoid the

necessity for it."

The Permanent Court of International Justice authorized by

article XIV of the League of Nations Covenant and provided for

in detail by the Geneva meeting of the Assembly is "open of right"

only to the states mentioned in the Annex to the Covenant, and

to such others as shall subsequently enter the League of Nations.

"Other states" may, however, "have access to it" under condi

tions determined by the Council of the League.56 No provision

is made, as in the Central American court of justice in effect from

1907 to 1917 and in the proposed International Prize Court, for

suits begun by private individuals.

53 Haskins and Lord, Some Problems of the Peace Conference, Cam

bridge, 1920, pp. 19-20.

64 Schleswig. Allenstein, Marienwerder, Silesia, Saar Valley, Eupen,

Malmedy, Teschen, Zips, Arva, and Klagenfurt. See Haskins and Lord,

op. cit. under these names in index.

65 Pollock, The League of Nations, p. 131. This statement assumes

that the United States is a member of the League.

60 14 Supp. Am. Jour. Int. Law, 378.
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Thus the essential subjects of international law are still sov

ereign states, although the implications of sovereignty have been

somewhat modified. The League of Nations unquestionably tends

to decrease the rights and powers of its members and to increase

their obligations and responsibilities, with the purpose, however,

of better securing those rights and of enlarging the capacity of

each to exercise its powers.

"By accepting the League, states recognize that their exist

ence depends upon the general maintenance of law, and conse

quently that they must prefer the claim of that law for defense,

as against the lure of an immediate national profit.57 Thus,

though international law will continue to aim at preserving the

independence and autonomy of states, it must be assumed that its

own preservation is more important. It follows that international

law can no longer be conceived by text writers as a series of de

ductions from an assumed fundamental right of states to exist.

The responsibility of states to assure the existence of the law

will have to be conceived as even more fundamental.""

The Objects of International Law.

The extent to which states can actually exercise their subjec

tive sovereignty can be ascertained by examining their jurisdic

tion or the control which they in fact exercise over material things,

called by Oppenheim "the objects of international law" and class

ifiable as territory, individuals and the high seas.58 The dom

inating conception of international law since the peace of West

phalia has been that territory must be under the exclusive and

complete jurisdiction of one state.59 Conditions of joint juris

diction and partial jurisdiction have been rare.60 The principle

of exclusive and complete territorial jurisdiction is recognized in

the League of Nations Covenant by the guarantee of "territorial

integrity" and "existing political independence" to members of

the League (Art. X) and by the exclusion from consideration in

the Council or Assembly of disputes "arising out of a matter

which by international law is solely within the domestic jurisdic

tion" of either party (Art. XV, par. 8). However, the treaties

contain a number of specific exceptions to this principle. Thus

a number of rivers of Europe are put under the control of inter

s' Wright, 13 Am. Pol. Sci. Rev., 556, (Nov. 1919).

58 Oppenheim, op. cit. Part II, sec. 290.

"Maine, Ancient Law, pp. 103-112; Westlake, Collected Papers, pp.

133-134; Hall, op. cit. p. 19; Borchard, op. cit. pp. 3-6; Wright, Enforce

ment of International Law, p. 21.

60 See 1 Cobbett, Leading Cases in International Law, 110-116; Hicks,

The New World Order, N. Y. 1920, pp. 185-192; Sayre, Experiments in

International Administration, pp. 56, 79, 92.
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national commissions and are thus removed to a certain extent

from the jurisdiction of the states through which they flow. This

is by no means a new departure since the internationalization of

rivers and other means of transport has been provided by treaties

since 1815.61 The internationalization of two areas of territory,

Dantzig and the Saar valley, is a more novel experiment. These

areas are under a virtual protectorate of the League of Nations,

Dantzig permanently and the Saar valley for fifteen years, at

which time a plebiscite will be taken on the question of mainte

nance of the existing regime, union with France or union with

Germany.62 The system of colonial mandates contemplates a

limited jurisdiction by the mandatory power in the territory under

the mandate. The League of Nations Covenant itself states the

important limitations which the mandatory power must observe

in behalf of the native population and other members of the

League. These limitations will be specified in detail in the docu

ment conferring the mandate which is exercised "in behalf of

the League" and is subject to the supervision of the Council act

ing with the advice of a permanent mandatory commission (art.

22 ).63

Aside from these specific exceptions from the exclusive ter

ritorial jurisdiction of certain states, several general principles

are accepted by parties to the treaties which limit their discre

tion in matters hitherto regarded as domestic. These limitations,

it should be emphasized, are not detailed rules but general prin

ciples which the states accept as a guide for future legislation and

treaty making. They relate to such matters as the regulation of

railroads and other means of transit (art. 23e),e* the protection

of racial and national minorities and native populations (art.

23b),65 the maintenance of labor standards, (art. 23a),66 the lim-

"Hicks, op. cit. pp. 192-197; Sayre, op. cit. pp. 38, 88, 131.

62 Treaty of Versailles, arts. 100-108; 46-47 and arts. 16-40 of annex

following art. 50. For organization of governments see League of

Nations Official Journal, 2: 45-55.

63 See also Memorandum of the Secretary General on Mandates, July

30, 1920; Reports of M. Hymans adopted by the Council, Aug. 5, 1920,

and Oct. 26, 1920, and Constitution of Permanent Mandates Commission

approved by the Council Dec. 1, 1920, printed as annexes 3, 4, 10, 14 in

League of Nations Assembly Document, No. 161, reprinted from League

of Nations Official Journal. See also Hicks, op. cit. pp. 176-185.

64 See also special regulations on German Railways, arts. 365-369,

372-374.

65 Special treaties with Poland, Czecho-Slovakia, Roumania, and the

Serb-Croat-Slovene state deal with this subject. Supra note 4.

66 A special labor organization is set up by Part XIII of the Treaty

of Versailles, arts. 387-426, and a labor bill of rights is included as art.

427.
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itation of the white slave and opium traffic (art. 23c), the limita

tion of armaments (art. 8),67 the control of arms traffic (art.

23d),68 and the prevention of disease (art. 23f).

Second only in importance to the conception of exclusive and

complete territorial jurisdiction has been that of the complete

jurisdiction of a state over its citizens or nationals. The priv

ileges guaranteed to natives in mandate territory by the League

of Nations can not be regarded as limiting the jurisdiction of

states over their nationals because these natives do not in reality

owe allegiance to the mandate power,69 but the similar privileges

guaranteed to racial and national minorities in certain states of

Eastern Europe is such a limitation, for which precedents may

be found in the treaty of Berlin, of 1878.70 The privilege ac

corded in most cases to the inhabitants of transferred territory to

choose their nationality and to migrate is in accord with most

cession treaties of recent times." The rights of labor (art. 23a)

and native races (art. 23b) stated as general principles in the

treaties would seem to somewhat limit the jurisdiction of the

contracting states over their subjects. The doctrine of racial

equality proposed by Japan, and which if accepted in good faith

might have had a radical effect on the power of states to dis

criminate in legislating for their nationals, was rejected.

The freedom of the seas or the absence of national jurisdiction

on the high seas in time of peace except over national vessels has

been accepted as international law since the controversies of Sel-

den and Grotius in the seventeenth century focussed the issue.

The United States has always been an ardent protagonist of f ree-

67 German military, naval and air forces are reduced and subjected

to an interallied commission of control by Part V of the Treaty of Ver

sailles, arts. 159-213. "In order to render possible the initiation of a gen

eral limitation of the armament of all nations Germany undertakes

strictly to observe" these clauses.

68 A special treaty for the control of traffic in arms, signed by most

of the powers at St. Germain, Sept. 10, 1919, was endorsed by the League

of Nations assembly, 22nd Plenary Session, Dec. 14, 1920, p. 3.

69 "A mandatory on behalf of the League" does not enjoy sovereignty

over the inhabitants, though by art. 127 of the treaty of Versailles the

"native inhabitants of the former German oversea possessions shall be

entitled to the diplomatic protection of the Governments exercising au

thority over those territories."

70 See guarantee of minority rights by treaty of Berlin in Bulgaria

(arts. 5, 8), Montenegro (arts. 27, 30), Serbia (arts. 37, 39), Roumania

(arts. 44, 50), and Turkey (arts. 41, 42). See recent treaties supra

note 65.

71 Treaty of Versailles, arts. 37, 85, 91, 106, 113. Full option of na

tionality is not permitted in Alsace-Lorraine, Annex following art. 79

and art. 278. See also treaties supra note 65.
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dom of the seas asserting with success that it implies cooperation

for the suppression of pirates like the Barbary Corsairs, accept

ance of the flag as prima facie evidence of the nationality of ves

sels, and free access to landlocked seas through straits like the

Danish sounds.72 The treaties increase freedom of the seas

in time of peace by assuring free access to the sea through inter

nationalized rivers and ports.73 The objects for which a free

sea has been sought are also promoted by the guarantees for an

open door to members of the league in various undeveloped re

gions (art. 22, 23e).

Freedom of the seas in time of war has been subject to such

varied interpretations that no assured meaning can be assigned

to the phrase. In law, however, it would seem to mean that bel

ligerents may interfere with enemy and neutral navigation of the

high seas to the extent that international law permits and no

more. Controversy has arisen because the indefiniteness of the

law in this respect has left a wide margin for the play of national

policies. The belligerent assertion of maritime jurisdiction dur

ing the war beyond that heretofore recognized, by the sowing of

mine fields, the proclamation of submarine war zones, the prac

tice of routing and searching neutral vessels in port and the ex

tension of the doctrine of continuous voyage to blockade aroused

neutral protest but was not dealt with by the treaty. The cove

nant appears to contemplate an extreme use of commercial block

ade in wars authorized by the League of Nations (art. 16) a

method in accord with President Wilson's second point.74

In general the effect of the war on the objects of international

law has been to limit the exclusive and complete jurisdiction of

states over territory and persons. The interest of the family of

nations as organized in the League has been recognized with ref

erence especially to means of transport and communication, the

72 Moore, Principles of American Diplomacy, pp. 103-134 ; Schuyler,

American Diplomacy, N. Y. 1886, pp. 193-367.

73 The Elbe, Oder, Niemen, and Danube are declared international

rivers for portions of their courses. (Art. 331.)

74 The Second point of Jan. 8, 1918, suggested "Absolute freedom of

navigation upon the seas, outside territorial waters, alike in peace and

in war, except as the seas may be closed in whole or in part by inter

national action for the enforcement of international covenants." In

accepting the fourteen points by a note of Nov. 5, 1918, the allies pointed

out that "clause two relating to what is usually described as the freedom

of the seas, is open to various interpretations, some of which they could

not accept. They must, therefore, reserve to themselves complete free

dom on this subject when they enter the peace conference."
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protection of peoples liable to oppression and the equality of op

portunity for the exploitation of undeveloped regions.

Transactions in the Normal Relations of

International Law.

International transactions are usually classified according as

they involve the relations of peace, war, or neutrality. Peace is

the normal relation of states; war and neutrality are abnormal

relations. The established instrumentalities for conducting nor

mal international relations, foreign offices, diplomatic and con

sular officers, have been added to by the various organs estab

lished by the League of Nations. The Assembly and Council of

the League are quasi-diplomatic gatherings the members of which

enjoy the usual diplomatic privileges and immunities (Art. 7).

The Secretariat with its many technical divisions is a central

advisory and clerical organ, while such bodies as the mandates

commission (art. 22), the disarmament commission (art. 9), the

international labor office, (art. 393) etc., are given special super

visory functions. A permanent international court is authorized

by the Covenant (art. 14) and a detailed code organizing it and

defining its jurisdiction has been accepted by the assembly and

will be effective when ratified by the members of the League.75

These new organs, together with the bureaus of existing admin

istrative unions coordinated under the supervision of the League

(art. 24) and the Hague bureau and permanent court of arbitra

tion recognized by it (art. 13), will offer greatly improved facili

ties for the transaction of international business and the settle

ment of international controversies.

The most important peaceful transactions of states are the set

tlement of controversies, the establishment of permanent regula

tions and obligations, and the transfer of territory. In all of

these matters legal principles seem to be growing up which limit

the former complete liberty of the immediately interested states.

Thus members of the League of Nations are required to submit

controversies to the permanent court, to arbitration, or to concil

iation by the Council or Assembly (art. 12), and states not in the

League are virtually compelled similarly to submit controversies

with League members (art. 17). In such cases the award of ar-

75 League of Nations Assembly, op. cit. 21st Plen. Sess., Dec. 13, 1920,

p. 13. For text submitted by the Council, which however was somewhat

modified by the Assembly see Supp. Am. Journ. Int. Law, 14: 371 (Oct.

1920).
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bitration or of the international court is enforceable by the League

(art. 13), while recommendations of the Council or Assembly

can not be enforced unless unanimous with exception of the par

ties to the dispute (art. 15), though a delay of nine months from

submission must ensue before war can be resorted to (art. 12).

Thus the former liberty of states to settle their controversies by

force or self help is considerably impaired.

Permanent obligations and regulations are practically always

embodied in written documents called treaties or conventions, but

the value of these instruments depends upon the confidence of the

parties that they will be respected. Maintenance of a scrupulous

respect for treaty obligations, a principle approved in the London

Conference of 1871™ and emphasized by its violation on the out

break of war in 1914," is declared in the preamble to be one

object of the League of Nations. To sanction this principle,

treaties entered into by members of the League do not become

binding until registered with the Secretariat which forthwith pub

lishes them (art. 18). The members, however, agree not to make

treaties inconsistent with the League Covenant and to abrogate

such treaties already existing (art. 20), though "international en

gagements, such as treaties of arbitration or regional understand

ings like the Monroe Doctrine, for securing the maintenance of

peace" are expressly stated to be consistent with the Covenant

(art. 21). To assure necessary adaptation to new conditions and

to avoid a perpetuation of the status quo the assembly is author

ized to "advise the reconsideration by members of the league of

treaties which have become inapplicable and the consideration of

international conditions whose continuance might endanger the

peace of the world" (art. 19). The instrumentalities set up by the

League for the giving of technical advice and for periodic dis

cussion with representatives of other nations will greatly facili

tate the making of treaties of permanent benefit. In fact, by the

Covenant itself, the members agree to work for treaties improving

labor conditions, reducing armaments, preventing disease, secur

ing freedom of communication and transit, equitable treatment

for commerce, etc., (arts. 8, 23).

Transfers of territory, heretofore, have been in theory matters

of concern only to the ceding and acquiring state.78 In practice

'• Hall, op. cit. p. 365. Supra note 19." Supra note 20.78 Hall, op. cit. pp. 46-48.
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the interest of the inhabitants has sometimes been recognized79

and this interest was recognized in the peace conference which in

general based its allocations of territory on the principle of self

determination.80 Plebiscites were provided in several doubtful

regions.81 The League of Nations Covenant recognizes that in

class A mandates "the wishes of these communities must be a

principal consideration in the selection of the mandatory" (art.

22).

In practice the interest of neighboring states has also been a

real influence in limiting the power of states to cede or acquire

territory. Thus the United States has forbidden transfers in the

New World except to her82 and this "regional understanding"

aspect of the Monroe Doctrine is recognized in the Covenant

(art. 21).

Finally the interest of the family of nations as a whole, in

preventing transfers by conquest, which has been growing in

recognition for a hundred years,83 has been stated as law in article

10 of the Covenant by which the members "undertake to respect

and preserve as against external aggression" each other's terri

torial integrity. The family of nations, however, has an equal in

terest in preventing the perpetuation of an undesirable status quo.

This interest in change is given recognition by a declaration that

it is "the friendly right of each member of the League to bring

to the attention of the Assembly or of the Council any circum

stance whatever affecting international relations which threatens

to disturb international peace or the good understanding between

nations upon which -peace depends" (art. 11), and by authority

given to the Assembly "from time to time to advise the recon

sideration by members of the League of treaties which have be

come inapplicable and the consideration of international condi

tions whose continuance might endanger the peace of the world"

(art. 19). Thus it appears that a definite international law of real

79 Ibid., and Wambaugh, A monograph on Plebiscites, N. Y. 1920,

p. xxvii.

80 Supra note 53.

81 Supra note 54.

88 See Pres. Polk's message on Yucatan, April 29, 1848 ; Pres. Grant's

message on St. Domingo, May 31, 1870; Senate Resolution suggested' by

Magdalena Bay incident Aug. 2, 1912, conveniently collected in A League

of Nations, vol. 1, No. 5 (June 1918). See also decision of Central

American Court of Justice on Gulf of Fonseca case, 11 Am. Journ. Int.

Law, 676, 730, (July 1917).

83 Wright, 13 Atn. Pol. Sci. Rev., 558-559 ; Resolution of Pan-American

Congress, 1890, Moore, Digest 1: 292; Cobbett, op. cit. 2: 245.
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estate is developing which will substitute legal title and peaceable

transfer, subject to an advisory international eminent domain, for

conquest and holding by force.

The war and peace have tended to increase the importance

of express agreement as a source of international law and to

emphasize the need of definite organization for its sanction. With

reference to the principles of the law itself certain tendencies, still

rather indefinite, are suggested by the foregoing inquiry. From

a subjective standpoint international law tends to recognize that

the enjoyment of sovereignty is conditioned by the assumption of

responsibility for the maintenance of law. Viewed from an ob

jective standpoint it tends to recognize a greater number of con

crete limitations upon the jurisdiction of states over their terri

tory and nationals out of consideration for the rights of minori

ties, freedom of transit and equality of economic opportunity.

Viewed from the standpoint of international intercourse, while

according to states almost complete liberty to settle controversies,

establish permanent international regulations and transfer terri

tory by peaceful means, international law tends more definitely

to discountenance the conduct of such transactions by violence.

(To be continued.)
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Contempt—Criminal and Civil.—Recently in a public state

ment the American Federation of Labor announced its determined

policy to disregard all injunctional orders that might thereafter

be issued against labor organizations or their members by' the

courts in restraining the commission of illegal acts during strikes,

boycotts, and other labor disputes. Irrespective of personal sym

pathies in the employer-labor group struggle, or opinion as to

the advisability of the use of the injunction in labor disputes,

the practical import of this decision must be plain to everyone :

civil anarchy is to displace the rule of law. In such a threatened

contingency, the courts must, of course, continue functioning:
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they will effectively enforce proper conduct in the courts, and obe

dience to their orders and process, and will amply protect their

dignity and honor by means of their ancient, inherent, and self-

originated power—the power to punish for criminal contempt.

The origin, legitimacy, and necessity of this punitive and pro

tective power of the judiciary are too well established to be

questioned.1 Less definite and more troublesome are the ques

tions of the proper uses and limitations of this power, especially

of its demarkation from the related remedy of civil contempt.

Differentiation of the two remedies is of some importance; the

incidents and results of the one may be quite different from those

of the other.2 Several tests have been proposed by the courts.

A critical examination of these tests is the purpose of the pres

ent note.

By force of tradition alone, certain contempts are indisputably

criminal. Such in general are acts grossly contemptuous toward

the court, detached from any possible interest of the individual

suitors. Acts of disturbance, "rude and contumelious conduct,"

and wilful misconduct in the court room or its vicinity are all

criminal, and are known as direct contempts, or contempts in

facie curiae. In fact, no test is necessary to distinguish such

crassly improper conduct.3

1 Respublica v. Oswald, (1788) 1 Del. 319, where a publication at

tempting to prejudice the public as to the merits of a libel suit then pend

ing was held in contempt, the court said. "Not only my brethren, but,

likewise, all the judges of England think, that, without this power, no

court could possibly exist—nay, that no contempt could, indeed, be com

mitted against us, we should be so truly contemptible. The law upon

the subject is of immemorial antiquity; and there is not any period when

it can be said to have ceased or discontinued." It is probably true, how

ever, that the rule has been greatly meliorated in the United States. In

Stuart v. People,, (1842) 3 Scam. (111.) 395, the court remarked.: "Into

this vortex of constructive contempts have been drawn, by the British

courts, many acts which have no tendency to obstruct the administration

of justice, but rather to wound the feelings, or offend the personal dig

nity of the judge, and fines imposed and imprisonment denounced so

frequently and with so little question, as to have ripened, in the estima

tion -of many, into a common law principle. ... It has [in the

United States] been modified by the prevalence of free principles, and the

improvement of society." For an exhaustive treatment of the subject, see

State v. Sheperd, .(1903) 177 Mo. 205. 76 S. W. 79, 99 A. S. R. 624.

2 Kind of trial, process and character of punishment, right of appeal,

privilege from arrest, pardoning power, etc.

3 It may consist in "noisy or tumultuous conduct in the presence of the

court or so near thereto as to interrupt its proceedings; or an open de

fiance of its powers or authority; or disrespectful behavior or language

to the presiding judge; or any improper conduct tending to defeat or

impair the administration of justice." 7 Am. & Eng. Enc. Law, 2nd Ed.,

pp. 27-29; attempt to bribe a witness not to testify, Re Savin, (1889) 131

U. S. 267, 33 L. Ed. 150, 9 S. C. R. 699; newspaper reporter concealing
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Likewise, some indirect or constructive contempts, not com

mitted in the presence of the court, which clearly obstruct or in

terfere with the due operation of the court during trial, or render

the court less able properly and with dignity to try cases, are

criminal.4 It is often said that such acts would be considered as

done in the presence of the court,5 but such a fiction is unnec

essary.

But leaving out of consideration such direct contempts of the

decencies of court room conduct, and more indirect disrespects

of the judge's dignity and the obstruction of his authority, the

real problem arises. If in the progress of a civil suit the judge

issues a special order (usually in the nature of an equitable

order) in behalf of one party, and the other party to whom it is

directed, refuses to obey or conform, there is clearly a contempt

of some sort. But when is it criminal, and when civil? The

classic distinction laid down in the great majority of cases has

been well expressed as follows :

"Proceedings for contempts are of two classes, those prose

cuted to preserve the power and vindicate the dignity of the

courts and to punish for disobedience of their orders, and those in

stituted to preserve and enforce rights of private parties to suits,

and to compel obedience to orders and decrees made to enforce

the rights and administer the remedies to which the court has

found them to be entitled. The former are criminal and punitive

in their nature, and the government, the courts, and the people

are interested in their prosecution. The latter are civil, remedial

and coercive in their nature, and the parties chiefly in interest in

their conduct and prosecution are the individuals whose private

rights and remedies they were instituted to protect or enforce.""

himself in juryroom to take notes, In re Choate, (1890) 24 Abb. N. C. 430,

9 N. Y. S. 321. Such an act is like an ordinary crime, and the criminal

nature of the act is the dominant feature.

* People v. Wilson, (1872) 64 111. 195, 16 Am. Rep. 528, where an edi

torial in the Chicago Journal charged that the supreme court in which a

conviction for murder was being reviewed, had been bribed, the propri

etor and editor were convicted of a flagrant criminal contempt. The court

classed it as an act "calculated to impede, embarrass, or obstruct the court

in the administration of justice" because "it reflects upon the action of

the court, impeaches its integrity, and seeks to intimidate it by the threat

of popular clamor," thus "to overawe its deliberations and extort a de

cision against the accused." It will be seen that constructive contempts

are often not necessarily committed by a person neither a party nor a

witness to the principal action. Compare, State v. Sheperd, (1903) 177

Mo. 205, 76 S. W. 79, 99 A. S. R. 624.

5 Stuart v. People, (1842) 3 Scam. (111.) 395.

6 Bessette v. Conkey Co., (1903) 194 U. S. 324, 48 L. Ed. 997, 24

S. C. R. 665. Ace, Hurley v. Commonwealth, (1905) 188 Mass. 443, 74

N. E. 677. 3 Ann. Cas. 757; O'Brien v. People, (1905) 216 111. 354. 75

N. E. 108, 108 A. S. R. 219, 3 Ann. Cas. 966.
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Clearly under this rule it would require a nicer balancing of

the relative superiority of interest of the court and of the ag

grieved suitor, and a more refined analysis of the degree of af

front intended or indicated by the character and manner of the

contempt than is compatible with the safety or certainty of the

party accused. Experience has demonstrated that. As stated,

the rule appears a well formed and carefully phrased platitude.

The distinction must be a very tenuous, or a very vague one;

tenuous in case an arbitrary separation of specific acts into the

two categories is attempted; vague, if it be left to the discretion

of the judge in every case whether or no the public authority

and judicial honor as embodied in his personal dignity or deli

cacy of feeling has been insulted by the particular affront in

question. For instance, in an action by a wife against her hus

band for support, the court orders the defendant to pay his

wife a weekly sum which the defendant refuses to do. This is

clearly a contempt of some sort, in that it is an intentional re

fusal to abide by an order of court. But apparently the judge

must analyze his personal reactions to the defendant's miscon

duct in order to decide whether the plaintiff or himself has been

more grievously insulted. It has been held in the case mentioned

that the contempt is a civil one, and that punishment therefor

can be only remedial, to reinstate the rights awarded by the court's

order.7 Accord, where after final judgment in a divorce suit,

the chancellor orders the defendant to pay permanent alimony.8

But Minnesota lays down the contrary ruling, that such action

may as well constitute a criminal contempt.9 From a non

technical point of view the defendant's refusal would seem to

involve the characteristics of both kinds of contempt and the

judge might elect his favorite. In any case, the defendant gen

erally stays in jail; but some of the incidents, as of trial and

appeal, are quite different. If the test is not to be as variable as

the length of the chancellor's foot, the rule must be more spe

cific.10

'Perry v. Pernet, (1905) 165 Ind. 67, 74 N. E. 609, 6 Ann. Cas. 533.

s Snow v. Snow, (1896) 13 Utah 15, 43 Pac. 620.

"In re Fanning, (1888) 40 Minn. 4, 41 N. W. 1076, State v. Willis,

(1895) 61 Minn. 120, 63 N. W. 169.

10 "An examination of the authorities will show that the line of de-

markation between the different classes of contempts is often shadowy,

and docs not run true, and that the learning on the question abounds with

fine as well as superfine distinctions." State v. Bland, (1905) 189 Mo.

197, 88 S. W. 28, 3 Ann. Cas. 1044. "Contempts are neither wholly civil
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There is another line of cases, led by the South Dakota

court, that sets a new test: was the order disobeyed a command

to perform, or to refrain?11 If the first, and the breach consists

in the neglect or willful refusal to perform, the court holds the

contempt, a civil one ; if the second, and the breach consists in will

fully performing in disobedience to the order not to perform, the

contempt is criminal.12 There is some basis for the distinction:

if the person in contempt has refused to perform, punishment

may have the curative value of inducing him to perform, and to

put the other party in statu quo. While if a forbidden act has

already been wholly performed by violation of a restraining

order, the defendant cannot restore the status quo; punishment

then can be of no value to the other party but must be solely

punitive for the insult offered the court.13 But suppose in the

first case the defendant still refuses to pay, then the remedial char

acter, though present in purpose is wholly absent in effect, and

if the punishment is considered of any actual value, it must have

been for -the vindication of the court's honor, a consideration

which throws the case back again on the distinction by purpose

as implied in the majority test.14 And in more important and

subtle situations the value of the South Dakota test disappears

entirely. The situations of gravest importance arise in the course

of labor difficulties when, for instance the judge in chancery

issues an injunction against strikers. If the order is worded

affirmatively, disobedience would logically be a civil contempt ;

if worded negatively, it would be criminal. If the strikers re

fuse to reinstate a former situation, they have committed a civil

contempt; if they refuse to refrain from a certain act, they are

nor altogether criminal." Gompers v. Buck's Stove and Range Co., (1910)

221 U. S. 418, 55 L. Ed. 797, 31 S. C. R. 492, 34 L. R. A. (N.S.) 874.

" State v. Knight, (1893) 3 S. D. 509, 54 N. W. 412, 44 A. S. R. 809,

disobedience of an order restraining the sale of mortgaged property held

a criminal contempt.

12Phillips v. Welch, (1876) 11 Nev. 187.

13 "It being a punishment which operates in terrorem, and by that

means has a tendency to prevent a repetition of the offense in other

similar cases." State v. Knight, (1893) 3 S. D. 509, 54 N. W. 412, 44

A. S. R. 809.

14 It might be said that the purposes are different : that the criminal

contempt is against the majesty of the law, and that the principal pur

pose of the punishment, a vindication of public authority, while the pur

pose of the punishment for civil contempt is to coerce the performance

of an act remedial in its nature. This is in line with Gompers v. Buck's

Stove & Range Co., (1910) 221 U. S. 418, 55 L. Ed. 797, 31 S. C. R. 492,

34 L. R. A. (N.S.) 874, where the court said, "It is not the fact of the

punishment, but rather its character and purpose, that often serves to

distinguish between the two classes of cases."
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guihy of a criminal contempt. Thus the distinction becomes com

parable only to the ancient sophistry regarding agent's misfeas

ance and non-feasance.15 Clearly there can be no sensible differ

ence between an order to refrain from picketing, and a manda

tory order to remove pickets. The test is both nice and ingen

ious but it is not sound; experience again has forced the courts

. to ride roughshod over the distinction. Therefore, violations of

injunctions have been indiscriminately mixed. And where, in

the older cases, they were held to be civil contempts,16 they are

today generally regarded as criminal.17

Considering that there are certain acts so violent, and yet so

restricted in operation to the proceedings of the court itself,

that they can be only criminal contempts, and that there are other

acts of disobedience so mild as rarely to constitute criminal con

tempts, what as to the wide middle ground now allowed to over

lap so seriously? The test of positive or negative disobedience

as laid down in the South Dakota case is wholly inadequate to

meet the complex situation created by industrial difficulties and

consequent injunctional relief ; the test by purpose is a rough

summing up of the particular cases by indistinct points of sim

ilarity.18 Whether or not there is a real distinction and a prac

tical test is a problem worthy of serious consideration.

15 That an agent's liability to third persons is limited to acts of mis

feasance, a doctrine based on an uncritical reading of a dictum by Lord

Holt, in Lane v. Cotton, (1702) 12 Mod. 472 (488) ; See Mechem, Agency,

sec. 1464, et seq.

16 An injunction preserving the business rights of the plaintiff, State v.

Bland, (1905) 189 Mo. 197, 88 S. W. 28, 3 Ann. Cas. 533. This case in

volved disobedience of a temporary injunction against dealing in return-

trip portions of certain railroad tickets. Ace. Costilla Land & Invest. Co.

v. Allen, (1910) 15 N. M. 528, 110 Pac. 874; Wasserman v. United' States,

(1908) 161 Fed. 722, 88 C. C. A. 582; Wyatt v. People, (1892) 17 Col.

252, 28 Pac. 961.

17 Persisting in boycott, Gompers v. Buck's Stove & Range Co., (1910)

221 U. S. 418, 55 L. Ed. 797, 31 S. C. R. 492, 34 L. R. A. (N.S.) 874; an

injunction against interference with complainant's employees, Hammond

Lumber Co. v. Sailors' Union, (1909) 167 Fed. 809; Dunlavey v. Doggett,

(1908) 38 Mont. 204, 99 Pac. 436. Wilfully and contemptuously violating

the decree and injunction of the court in removing a measuring box

placed in the channel of a stream for the purpose of measuring and di

verting the water of the stream for irrigation purposes. Ex parte WTiite-

more. (1893) 9 Utah 441, 35 Pac. 524. In Bessette v. Conkey Co., (1903)

194 U. S. 324, 48 L. Ed. 997, 24 S. C. R. 665, Brewer, J., said: "His

case, therefore, comes more fully within the punitive than the remedial

class. It should be regarded like misconduct in a court room or dis

obedience of a subpoena."

18 In adopting the South Dakota rule, the court in Phillips v. Welch,

(1876) 11 Nev. 187, 190, said: "The principle of discrimination . . .

here indicated ... is entirely consistent with all the decisions, and

is the only means of rendering them consistent with each other."
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Searches and Seizures—Use at Trial of Property Un

constitutionally Seized—Seasonable Demand—Unity of

Fourth and Fifth Amendments.—The United States Supreme

Court in Admns v. New York1 first enunciated the rule that evi

dence, even though obtained by illegal search and seizure, is

admissible. . This was the result of a rule of procedure in crim

inal cases that the court at trial will not pause to determine the

legality of the mode of obtaining evidence which is otherwise

competent.2 In Weeks v. United States3 and Rice v. United

States* the court relaxed the former rule slightly and held that

the defendant, by making a seasonable demand, could require

the return of evidence seized by methods unconstitutional under

the fourth amendment.5 A further departure was noticed in the

Silverthorne case0 where Holmes, J., in an obiter dictum said:

"The essence of a provision forbidding the acquisition of evi

dence in a certain way is that not merely evidence so acquired

shall not be used before the court, but that it shall not be

used at all."

Two recent decisions have carried on the spirit of that opin

ion. In the first of these cases7 the court declared that where

property of evidential value is unconstitutionally obtained and

a motion for its return before trial is denied, if at the trial the

unconstitutional origin of its possession becomes apparent, the

court must entertain a motion for its exclusion as evidence. Fol

lowing this assertion, and on the same day, the court decided

another case.8 The plaintiff was prosecuted and during the trial

certain bottles of whiskey, unconstitutionally obtained, were ad

mitted in evidence, although the illegality of the seizure plainly

appeared. The plaintiff's motion, however, for the return of the

whiskey was not made until after the jury was sworn, obviously

an unseasonable demand, under the Rice case. Notwithstanding

the late demand the court held that it was error not to allow

the motion at trial for its return, and to admit such evidence

i (1904) 192 U. S. 585, 48 L. Ed. 575, 24 S. C. R. 372.

2 See note to State v. Turner, (1910) 82 Kan. 787, 109 Pac. 654, in 136

A. S. R. 129 at p. 135 et sq.

3 (1914) 232 U. S. 383, 58 L. Ed. 652, 34 S. C. R. 341, L. R. A. 1915B

834, Ann. Cas. 1915C 1177.

*(1918) 251 Fed. 778, 164 C. C. A. 13; writ of certiorari denied, 248

U. S. 574, 63 L. Ed. Ill, 39 S. C. R. 12.

5 See note in 4 Minnesota Law Review 447.

• Silverthorne Lumber Co. v. United States, (1920) 251 U. S. 385, 64 L.

Ed. 319, 40 S. C. R. 182.

'Gou!ed v. United States, (1921) 41 S. C. R. 261 ; (266 Fed. 713).

■ Amos v. United States, (1921) 41 S. C. R. 266.
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over objection. From an examination of these cases it would

seem that the seasonable demand rule of the earlier federal cases

and the rule that courts will not stop the trial to inquire into the

methods by which competent evidence is obtained are now rules of

practically little value, as applied to property unconstitutionally

obtained. The importance of this development in the law is more

evident at this time in view of the increasing number of searches

and seizures being made under the eighteenth amendment and the

enforcing statutes.

It is to be noted that the court in the Gouled and Amos cases

reasserts the unity of the fourth and fifth amendments, namely,

that the admission of evidence illegally seized under the fourth

amendment is in violation of the fifth amendment, against self-

crimination. The dictum of Boyd v. United States9 which an

nounced the doctrine has been criticized by an eminent author

ity,10 and repudiated in a recent case.11 Practically all state

courts refuse to follow it.12 But it cannot be doubted that the

theory of unity of these amendments makes the fourth amend

ment a real protection. The recent decisions of the supreme

court have given this theory a greater authority.

Vendor and Purchaser—Default — Recovery of Pay

ments Made—Forfeiture.*—As a general rule a vendee in de

fault under an installment land contract cannot recover any por

tion of the purchase money he has paid.1 This money is for

feited to the vendor when he has the contract cancelled on ac

count of the vendee's default.2 The installments so forfeited

may be much greater than the actual damage the vendor sus

tains by the breach of the contract. Thus ninety-five percent of the

purchase money paid before default could be forfeited to the

• (1886) 116 U. S. 616, 29 L. Ed. 746, 6 S. C. R. 524.10 4 Wigmore, Evidence, Sec. 2264.

"Haywood v. United States, (1920) 268 Fed. 795, 802. See also

Adams v. New York, (1904) 192 U. S. 585, 48 L. Ed. 575, 24 S. C. R. 372.

12See note to State v. Turner, (1910) 82 Kan. 787, 109 Pac. 654, in 136

A. S. R. 129. 135 et sq. See also note. 4 Minnesota Law Review 447.

*See on the general subject an article by Professor Ballantine, "For

feiture for the Breach of Contract," 5 Minnesota Law Review 329,

April, 1921.

1 Hurley v. Anicker, (1915) 51 Okla. 97, 151 Pac. 593, L. R. A. 1918B

538 and notej.Glock v. Howard and Williams Colony Co., (1898) 123 Cal.

1, 55 Pac. 713, 43 L. R. A. 199, 69 A. S. R. 17; 1 Pomeroy, Equity Jur..

4th Ed., sec. 455; Hansbrough v. Peck, (1866) 5 Wall. (U.S.) 497, 18

L. Ed. 520.

2 Nelson Real Estate Agency v. Seeman, (Minn. 1920) 180 N. W. 227.
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vendor who would also keep the land. It is contended that in

such cases the enforcement of the rule in effect works a penalty.

If the parties had agreed in the contract that in case of default

the amount of the installments paid should be considered as

stipulated damages, the courts would examine into the case

critically to see if the amount so agreed upon was a penalty.3

Professor Williston states that a "penalty is a sum named

which is disproportionate to the damage which could have been

anticipated from the breach of contract and which is agreed

upon in order to enforce performance of the main purpose of

the contract by the compulsion of this very disproportion.

. . . Calling a sum to be paid under a contract liquidated or

stipulated damages will not prevent the courts from treating it

as a penalty."4

Taking Professor Williston's definition as a criterion, does

the rule allowing the vendor to retain the installments paid

actually work a penalty? That the amount paid on the contract

"is disproportionate to the damage which could have been antici

pated from the breach of contract," is self evident in many cases.

Thus, if the contract price is to be paid in five annual install

ments of one thousand dollars each, can it be said that the an

ticipated damage is $1,000 the first year and $4,000 the fourth

year?

The only difficulty occurs in construing that part of the defi

nition which calls for a "sum named." There is no question that

the amount of each installment is a sum agreed upon, and in that

sense, a "sum named." And when this sum is considered in

connection with the present state of the law, it becomes, in

effect, a sum which will be forfeited in case the vendee does not

proceed to complete performance. This essentially complies with

the ideas of a sum certain named as penalty.

It does not seem tenable that a sum to be a penalty must be

one which is to be paid in the, future, rather than a retention of

money paid in the past. In either case it is money paid by one

person to another without an adequate return. One loses, the

other gains, and the time of payment should not affect the ques

tion.

The conclusion reached is that the rule in such installment

land contracts does inflict a penalty. If so, there is a basis for

sl Sutherland, Damages, 3rd Ed., sec. 283.

* Williston, Contracts, sec. 776, 778, pp. 1480, 1483.
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relief in equity. Equity relieves against forfeitures and pen

alties on the theory that "equity can and will relieve against

legal penalties and forfeitures whenever the person who seeks

to enforce them may be fairly compensated by an award of

money."5 This is clearly the case in land contracts to which

the rule in question applies. Some courts have so determined.

Thus the English Privy Council has held that the difference be

tween the amount paid and the actual damage was a penalty and

permitted the vendee in default to recover the amount.6 Several

American courts have reached a similar result.7

Minnesota is not in this list. In fact in a recent case where

the facts were extremely hard, the trial court found that the

vendor's damage was only two hundred and fifty-seven dollars,

while the amount forfeited was one thousand dollars. Yet the

supreme court refused to grant relief. The vendor thereby made

a clear profit of seven hundred and forty-three dollars for which

he gave no equivalent.8 The case illustrates very clearly the

harshness of the rule. It is to be regretted that the court found

it necessary under the circumstances to enforce it. But if

equity cannot grant relief here, the rule should become the sub

ject of legislative action. Relief against forfeiture has been

authorized in some American states by statute.9 A Minnesota

statute10 has only partially relieved against the rigor of the rule,

and the relief is not sufficient as the Nelson Real Estate Agency

v. Seematn case shows. The Minnesota statute aims to protect

the vendee against abrupt forfeiture by providing that on default

of the vendee the vendor may terminate the contract by serving

* 1 Pomeroy, Equity Jur., 4th Ed., sec. 162, p. 198.

•Steedman v. Drinkle, [1916] 1 A. C. 275, [1916] W. N. 3.

'Lytle v. Scottish American Mortgage Co., (1905) 122 Ga. 458, 50

S. E. 402; See abstract of this case in note, Ann. Cas. 1917C, at 87.

Waters v. Pearson, (1914) 163 la. 391, 144 N. W. 1026; Brown v. Walsh,

(1919) 45 Ont. L. Rep. 646.

•Nelson Real Estate Agency v. Seeman, (Minn. 1920) 180 N. W. 227.

These figures are taken from the record of the case, and do not appear

in the opinion.

8 "Whenever by the terms of an obligation, a party thereto incurs a

forfeiture or loss in the nature of a forfeiture, by reason of his failure to

comply with its provisions, he may be relieved therefrom upon making

full compensation to the other party, except in case of a grossly negli

gent, wilful or fraudulent breach of duty." Cal. C. C. 1906, sec. 3275 ;

Mont. Revised Codes, sec. 6039, see Cook-Reynolds Co. v. Chapman,

(1913) 47 Mont. 289, 133 Pac. 694; N. D. Comp. Laws, 1913, sec. 7138;

S. D., C. C., 1910, sec. 2285, see Barnes v. Clement, (1899) 12 S. D. 270,

81 N. W. 301.

10 Minn. Gen. Stat., 1913, sec. 8081, as amended 1915, Ch. 200; see also

N. D. Comp. Laws, 1913, sec. 9119-22, as amended 1917, Ch. 151.
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notice on the vendee stating that the contract will be terminated

in thirty days unless the vendee complies with the conditions

of the contract. This notice is necessary even when the breach

is wilful.11

It would seem only just that when the amount paid by the

vendee is much greater than the actual damage sustained by the

vendor, the vendee should be allowed to recover the difference

in an action in the nature of quasi-contract, where the default is

inadvertent and not wilful, and not made in bad faith and where

the vendee does not repudiate the contract.12

RECENT CASES

Attorney and Client—Attorney as Surety in Legal Proceeding.—

Attorney as Notary for Affidavit of Client.—Plaintiffs, having brought

suit on protested checks signed by defendant, secured a writ of attach

ment, upon affidavit and bond therefor, which was levied on property of

the defendant. After judgment for plaintiffs, with foreclosure of the

attachment lien, defendant appealed on the grounds, among others, that

the bond was insufficient and irregular in that one of the sureties was the

attorney for the plaintiffs, and that the affidavit was acknowledged before

such attorney. Held, the rule of court which prohibits attorneys from

becoming sureties without leave of court is merely directory and does not

render a bond on which an attorney is surety void or voidable ; and. while

it is improper so to do, an attorney, who is a notary public, may swear his

client to an affidavit. Lundy v. Little, et al., (Tex. Civ. App. 1921) 227

S. W. 538.

Attorneys are prohibited from becoming sureties in legal proceedings

in nearly all jurisdictions either by statute or rule of court, 6 C. J. 617;

note, 18 Ann. Cas. 837; Rule 1 for the District Courts of Minnesota, 96

Minn. xxv. Such statutes and rules are designed not only to protect

attorneys from the unreasonable requests of clients but also to prevent

attorneys from assuming obligations which would tend to make them

quasi-principals in the litigation, Schuek v. Hagar, (1877) 24 Minn. 339;

fessier v. Crowley, (1885) 17 Neb. 207, 22 N. W. 422. Hence it is not

a personal privilege that may be waived by the attorney or the opposing

party, Dennett v. Reisdorfer, (1902) 15 S. D. 466, 90 N. W. 138. Where

the disqualification is statutory it has been held to extend to all attorneys

and not merely those connected with the litigation in which the obligation

is given, Towle v. Bradley. (1892) 2 S. D. 472, 50 N. W. 1057; Gilbank

v. Stephens, (1872) 30 Wis. 155; and if the statute is mandatory that "no

attorney shall be a surety in any suit" the obligation is void, Shaffer v.

Troutwein, (1913) 36 Okl. 653, 129 Pac. 696; Dennett v. Reisdorfer, (1902)

15 S. D. 466, 90 N. W. 138. Rules of court to the same effect, and some

"Lamprey v. St. Paul & Chicago R. Co., (1903) 89 Minn. 187; 94

N. W. 555.

12 Woodward, Quasi Contracts, sec. 21, 166, 174.
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statutes, are generally held to be merely directory so that the attorney is

liable on his undertaking, 6 C. J. 618; Johnson v. Sprague, (1903) 183

Mass. 102, 66 N. E. 422; the courts pointing out that the purpose of the

regulation may be sufficiently carried out by punishing the offender for

contempt of court, Kohn v. Washer, (1887) 69 Tex. 67, 6 S. W. 55I;

Husband Bros. v. Georgia, etc., Ry., (1907) 3 Ga. App. 157, 59 S. E. 326.

If a bond, so defective, has been received the proper objection of the

opposing party is by motion or plea in abatement, 6 C. J. 438; but in

jurisdictions where the bond is not void the courts customarily allow a

substitution of sureties, 1 Thornton, Attorneys at Law, 130; Schuek v.

Hagar, (1877) 24 Minn. 339.

The majority of jurisdictions, either by statute or by adoption of

the common law, hold that an affidavit acknowledged before the affiant's

attorney of record during the pendency of the action is inadmissible

when seasonably objected to by the opposing party, and may be disre

garded by the court when offered in support of a motion or in ex parte

proceedings, 2 C. J. 330 ; 1 R. C. L. 764 ; 1 Thornton, Attorneys at Law,

131, but see Young v. Young, (1872) 18 Minn. 90 (174).

Attorney and Client—Disbarment for Advertising.—Respondent, an

attorney who had previously been the subject of disciplinary proceedings

for soliciting commercial collections by circulars and advertisements and

had been warned that such conduct would not be tolerated, sent a large

number of circular letters to a large number of his former clients, the

letter heads falsely represented that he was a member of the bar in all

the different states in which he maintained collection agencies and also

that he maintained law offices in those states. Held, that such advertising

required the disbarment of the respondent. In re Schwarc, (1921) 186

N. Y. S. 535.

It is a well settled rule that the solicitation of divorce litigation by

advertisement is ground for disbarment, In re Donovan, (S. D. 1920) 178

N. W. 143, 9 A. L. R. 1497; 5 Minnesota Law Review 71; but these

cases may be distinguished from the instant case, because they rest prin

cipally on the ground that the act of encouraging divorce litigation is

in itself reprehensible. While the instant case is based in part upon the

respondent's failure to heed a previous warning, In re Schwars, (1916)

161 N. Y. S. 1079, and the misrepresentations contained in the letterheads,

the court takes the very commendable attitude that the use of self-

laudatory circulars to solicit employment for professional services war

rants disbarment. The New York court is seemingly the first to take this

position, see note 33 L. R. A. (N.S.) 941, and it again reiterates that

while the canons of ethics of the American and New York Bar Associa

tions are not part of the statutes of that state yet the courts would en

force them to the extent that a continued violation of them would result

in disbarment.

Banks and Banking—Trust Funds—Right of Bank to Set Off

Trust Funds Against Trustee's Individual Debt.—A depositor was

trustee of certain funds which he deposited in the defendant bank. The
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bank had no notice of the trust character of the deposit and applied the

funds to satisfy an overdue note of the depositor. Held, that the defend

ant had a right thus to apply the funds. Arnold v. San Ramon Valley

Bank, (Cal. 1921) 194 Pac. 1012.

The decided weight of authority holds that if a bank has no knowledge

of facts sufficient to put it upon notice as to the trust nature of the de

posit, it may apply it to satisfy the depositor's individual debt to the bank.

7 C. J. 658, 659; 3 R. C. L. 594; Wood v. Boylston Nat'l Bank, (1880) 129

Mass. 358, 37 Am. Rep. 366; Smith v. Crawford County State Bank,

(1896) 99 la. 282, 61 N. W. 37a The principle rests on the peculiar

nature of money for "money has no earmark." Stephens v. Board of

Education, (1879) 79 N. Y. 183, 35 Am. Rep. 511. If the bank knows

that the deposit consists of trust funds, no court will allow it to apply

the deposit to pay the depositor's private debt to the bank. Walters Nat'l

Bank v. Bantock, (1915) 41 Okla. 153, 137 Pac. 717, L. R. A. 1915C 531;

Edwards v. MacArtney, (1920) 183 N. Y. S. 851. The courts are not in

accord as to what will constitute notice. Usually such words as "trustee,"

"agent," and "attorney" are considered sufficient notice to the bank.

State Bank v. McCabe, (1904) 135 Mich. 479, 98 N. W. 20; American

Trust Co. v. Boone, (1897) 102 Ga. 202, 29 S. E. 182, 40 L. R. A. 250, 66

A. S. R. 167; contra. First Denton Nat'l Bank v. Kenney, (1911) 116 Md. 24,

81 Atl. 227, Ann. Cas. 1913B 1337, and note. A bank having no notice of the

trust character of the money deposited, is, by the weight of authority with

which the instant case is in accord, protected in applying it to the ante

cedent debt of the depositor. Shuman v. Bank of Rugby, ( 1914) 27 N. D.

599, 147 N. W. 388, L. R. A. 1915A 728; Kimmcl v. Bean, (1904) 68 Kan.

598, 75 Pac. 1118, 64 L. R. A. 785, 104 A. S. R. 415; First Denton Nat.

Bank v. Kenney, (1911) 116 Md. 24, 81 Atl. 227, Ann. Cas. 1913B 1337;

Amer. Ex. Nat. Bank v. Theummler, (1902) 195 111. 90, 62 N. E. 932; 3

Pomeroy, Eq. Jur., 4th Ed., sec. 1048, p. 2384. A minority of courts has

adopted the so-called "federal" or "equitable" rule, and holds that in

order that a bank may apply to the individual debt of the depositor a

deposit subject to an undisclosed trust, the bank must not only be ignorant

of the trust character of the fund, but must in reliance upon it have changed

its position or created equities in its favor superior to those of the true

owner. Bank of Metropolis v. New England Bank, (1843) 1 How. (U.S.)

234, 11 L. Ed. 115; reaffirmed, 6 How. (U.S.) 212, 12 L. Ed. 409; Shot-

well v. Sioux Falls Sav. Bank, (1914) 34 S. D. 109, 147 N. W. 288, L. R.

A. 1915A 715, and note. In the latter case the court stated that to hold

otherwise "would permit a bank to retain as against a true owner, money

procured through highway robbery." The Minnesota court appears to be

committed to the minority doctrine. Douglas v. Bank of Hastings, (1871)

17 Minn. 35 (18) ; see also Platts v. Mettopolitan Nat'l Bank, (1915) 130

Minn. 219, 221, 153 N. W. 514, and Third Nat'l Bank v. Stillwater Gas

Co., (1886) 36 Minn. 75, 30 N. W. 440.

Carriers—Bills of Lading—Breach of Warranty.—Plaintiff bank

purchased a draft with attached bill of lading for a carload of potatoes

and sent the draft and bill to defendant bank with instructions to deliver
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the bill of lading only on payment of the draft. Defendant gave up .the

bill of lading without requiring payment of the draft. In a suit brought

by the plaintiff for damages for the conversion of the bill of lading, the

defendant attempted to set up a breach of warranty as a defense, in that

the potatoes were frozen and valueless. Held, that the purchaser of a

draft with a bill of lading attached is not liable on a warranty made by

the assignor. Market State Bank v. Farmer's Savings Bank, (Iowa, 1921)

181 N. W. 486.

The assignment of a draft and bill of lading can not make the

assignee the absolute owner of the goods, subject to the burdens of the

contract made by the shipper and the consignee, because the goods have

been already sold to the consignee. The assignee possesses but a right

to the price of the goods and possession of the goods as security for that

right and is under no liability to the consignee which he has not expressly

assumed. Tolerton v. Bank, (1901) 112 la. 706, 84 N. W. 930, 50 L. R. A.

777; Blaisdell Co. v. Bank, (1903) 96 Tex. 626, 75 S. W. 292, 62 L. R. A.

968, 97 A. S. R. 944, overruling Landa v. Lattin, (1898) 19 Tex. Civ.

App. 246, 46 S. W. 48; Mason v. Nelson, (1908) 148 N. C. 492, 62 S. K.

625, 18 L. R. A. (N.S.) 1221, 128 A. S. R. 635, overruling Finch v. Gregg,

(1900) 126 N. C. 176, 35 S. E. 251, 49 L. R. A. 679; Cosmos Cotton Co.

v. Bank, (1911) 171 Ala. 392, 54 So. 621, 32 L. R. A. (N.S.) 1173, 27 Ann.

Cas. 42; Notes 52 L. R. A. (N.S.) 241 and 27 Ann. Cas. 45. Opposed

to the great weight of authority were cases in Texas, North Carolina and

Alabama, subsequently overruled by the decisions indicated, and Mis

sissippi now seems to stand alone as the sole proponent of the contrary

doctrine.. Mark's Sons v. West Tenn. Grain Co., (1919) 119 Miss. 465,

81 So. 162. See also Munson v. DeTamble Motors Co., (1913) 88 Conn.

415, 91 Atl. 531, L. R. A. 1915A 881.

While the Iowa court in the instant case is undoubtedly correct in the

principle of law which it invokes to determine the case, yet no reference

is made to a rule of pleading which would seemingly make unnecessary

the line of reasoning adopted. The action was for damages for the con

version of the bill of lading, an action in tort, and in First Nat. Bank v.

Felker, (1911) 185 Fed. 678, affirmed in 196 Fed. 200 (C. C. A. 8th Cir.),

under a similar state of facts, the court held a defense of breach of

warranty wholly inadmissible and not sustained by any authority, "for the

obvious reason that there can be no breach of warranty for the sale of

defective goods if there is no sale. A tort is not an agreement. A war

ranty is a contract or arises out of a contract." In an action for con

version to recover merely the "value" of the goods where the nature of

the action excludes any idea of contract or warranty, it seems illogical

and confusing to allow the defendant to plead lack of value and breach

of warranty. The view of the federal court in the case cited would ap

pear to be controlling in the instant case, even assuming the plaintiff to

be the shipper himself rather than the purchasing bank, and this assump

tion would seem to render inapplicable the grounds upon which the deci

sion in the instant case is based.

Constitutional Law—Police Power—District of Columbia Rent

Laws—Public Interest.—By the Act of Congress, 41 Stat. 297, 298, 301,



RECENT CASES 473

"District of Columbia Rents," a tenant in the District of Columbia has the

right to continue to occupy leased premises notwithstanding the expira

tion of his term, so long as he pays the rent and performs the conditions

as fixed by the lease or as modified by the commission established under

the act. The act is applicable by its terms to existing leases. The owner,

upon giving notice as specified in the act, may recover possession "for

actual and bona fide occupancy by himself, or his wife, children, or de

pendents." A declaration of an emergency in rental conditions in the

District of Columbia arising out of the war is contained in the act and

the operation of the act is limited to two years. Plaintiff begins an

action to recover possession of certain premises which defendant was

holding over after the expiration of the lease to him. Defendant, deny

ing that possession is desired for plaintiff's own use, relies on the act

above described. Held, (four justices dissenting) that the act is valid

and defendant may retain possession. Block v. Hirsh, U. S. Sup. Ct.,

October Term, 1920, No. 640, decided April 18, 1921.

Thus the Supreme Court of the United States sustains the District of

Columbia Rent Law. The law had been assailed as unconstitutional on

the ground that it attempted to authorize the taking of property for pri

vate use and that it involved a deprivation of property without due

process of law. The basic proposition on which the case is decided is that

"circumstances have clothed the letting of buildings in the District of

Columbia with a public interest so great as to justify regulation by law."

Housing is a necessary of life, and letting houses is as much a business

as any other. "Plainly," says the Court in the instant case, "circum

stances may so change in time or so differ in space as to clothe with such

an interest what at other times or in other places would be a matter of

purely private concern," citing German Alliance Insurance Co. v. Lews,

(1914) 233 U. S. 389, 34 S. C. R. 612, 58 L. Ed. 1011; and Noble State

Bank v. Haskell, (1911) 219 U. S. 104, 31 S. C. R. 186, 55 L. Ed. 112. A

legislative declaration of the emergency is not conclusive on the courts but

entitled to great respect, and the Congressional declaration in the pres

ent instance was of a "publicly notorious" fact. "A public exigency," con

tinues the Court, "will justify the legislature in restricting property rights

in land to a certain extent without compensation," citing, among others.

Plymouth Coal Co. v. Penn., (1914) 232 U. S. 531, 34 S. C. R. 359, 58

L. Ed. 713, and Perley v. North Carolina, (1919) 249 U. S. 510, 29, S. C.

R. 368, 63 L. Ed. 754.

Attention is called in the decision to the fact that the "regulation is

put and justified only as a temporary measure," for, adds the Court, "a

limit in time, to tide over a passing trouble, well may justify a law that

could not be upheld as a permanent change." Furthermore, ample ma

chinery was provided by the act for securing to the landlord a reason

able rent, and upon the question of reasonableness of the rent the courts

have the last word.

The case, aside from its temporary feature, illustrates a further and

more extended application of the doctrine laid down in Munn v. Illinois,

(1876) 94 U. S. 113, 24 L. Ed. 77, and amplified in the German Alliance

Insurance Co. case, supra, and may be said to represent an ascendancy of

the views, concerning the police power, expressed by Mr. Justice Holmes
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in his dissent in the Lockner case, (1905) 98 U. S. 45, 25 S. C. R. 539,

49 L. Ed. 937, and in his majority opinion in Noble State Bank v.

Haskell, supra. Mr. Justice Holmes is the author of the majority opinion

in the instant case.

Constitutional Law—Police Power—Impairment of Obligation of

Contract—New York Emergency Housing Laws.—The New York Leg

islature declared a public emergency to exist with respect to the housing

situation in certain thickly populated counties and provided for the sus

pension in such counties, until November 1, 1922, of the action to recover

possession of real property occupied for dwelling purposes. Exceptions

were made to enable the owner to recover possession in particular contin

gencies, e. g., where the owner desired the premises for immediate occu

pancy as a dwelling by himself. Provision was made in the laws for the

collection of a reasonable rent. Chapters 942, 944, 947, Laws of New York,

1920. Plaintiff owned a large apartment house in New York City. De

fendants were tenants of an apartment in the house, holding over after

the expiration of their lease which contained a covenant to surrender

possession at the end of the term. Plaintiff, not within any of the specified

exceptions, now seeks to recover possession in accordance, with defendants'

covenant. Defendants rely upon the statutes above described. Held, (four

justices dissenting) that the statutes are valid and that defendants may

retain possession. Marcus Brown Holding Co., Inc. v. Feldman et al,

U. S. Sup. Ct., October Term, 1920, No. 731, Decided April 18, 1921.

This case, sustaining the emergency housing laws of New York, was

a companion case to that of Block v. Hirsh (discussed in this number

page 472) upholding the District of Columbia rent laws, both of them

being decided on the same day and, generally speaking, upon the same

grounds. In the instant case, however, an additional contention was urged

against the constitutionality of the New York statutes, namely, that they

impaired the obligation of the contract whereby the lessees were to sur

render the premises at the end of the term and this violated article 1,

section 10 of the federal constitution. This contention the Court dismissed

promptly and briefly with the observation that contracts are made subject

to the exercise of the police power by the state, citing among other cases,

Manigault v. Springs, (1905) 199 U. S. 473, 50 L. Ed. 274, 26 S. C. R. 127;

Union Dry Goods Company v. Georgia Public Service Corp., (1918) 248

U. S. 372, 63 L. Ed. 309, 39 S. C. R. 117. The broad doctrine of the case

seems to come to this: a legislative enactment, if otherwise sustainable as

a proper exercise of the police power, overrides, or is an exception to,

contractual obligations, and it is immaterial that the contract is one be

tween private individuals entered into with full legality at the time it is

made and with respect to a subject matter at that time not declared to be

affected with a public interest.

Mr. Justice McKenna, joined by Mr. Chief Justice White, Mr. Justice

Van Devanter, and Mr. Justice McRcynoIds, delivered a vigorous dissent

in which, referring to the cases cited in support of the majority, he said:

"There is not a line in any of them that declares that the explicit and

definite covenants of private individuals engaged in a private and personal

matter are subject to impairment by state law."
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Constitutional Law — Witnesses — Self-Incrimination — Insur

ance.—The plaintiff held several policies of insurance with the defendant

insurance company. The policies provided that in case of loss, the plain

tiff should if requested submit to an examination under oath in regard

to matters pertaining to the fire, and that there should be no recovery

on the policy until these conditions were complied with. A fire occurred,

and a complaint and information were filed against the plaintiff charging

him with arson. The plaintiff brings suit on the policy without having

complied with the defendant's request for an examination, setting up as a

reason for not complying the constitutional provision against self-incrim

ination as any information he might give would be used against him

in the prosecution for arson. Held, that the plaintiff could not recover,

the constitutional immunity having no application to a private examina

tion arising out of a contractual relationship. Hickman v. London As

surance Corporation, (Cal. 1920) 195 Pac. 45.

The instant case seems to be a case of first impression on the ques

tion of the application of the constitutional immunity to private exam

inations provided for by contract. The plaintiff greatly relied on the

case of Counselman v. Hitchcock, (1892) 142 U.S. 547, 562, 563, 12 S. C.

R. 195, 198, 35 L. Ed. 1110 wherein the court stated:

"The object [of the constitutional provision] was to insure that a

person should not be compelled, when acting as a witness, in any inves

tigation, to give testimony which might show that he himself committed

a crime. . . . It is an ancient principle of the law of evidence that a

witness shall not be compelled, in any proceeding, to make disclosures

or to give testimony which might incriminate him . . ."

The court in the instant case holds this language only applies to civil

and criminal actions of a public nature, and not to private proceedings

arising out of the contract of the parties. This distinction is undoubtedly

sound for it has been held that the privilege is personal and may be

waived by voluntary testimony, Burrell v. Montana, (1904) 194 U. S. 572,

24 S. C. R. 787, 48 L. Ed. 1122, and therefore a party may waive the privi

lege by contract. Possibly it might not be good public policy to allow

a person to waive his constitutional immunities by contract for a long time

ahead, and while the court in the instant case does not compel the plain

tiff to incriminate himself, it in effect holds that if the plaintiff does

not submit to an examination he will be given no relief in the courts.

The provision in insurance policies providing for examination under

oath of the insured universally seems to have been held reasonable and

valid. Fireman's Fund Ins. Co. v. Sims, (1902) Ga. 939, 42 S. E. 269;

Conn. Fire Ins. Co. v. George, (1915) 52 Okla. 432, 153 Pac. 116; 5

Joyce, Insurance sec. 3330.

Corporations—Evidence—Best Evidence Rule;—Proof of Corporate

Existence.—Plaintiff, a corporation organized and doing business in the

state of New York, sued the defendant in Arkansas for goods sold and

delivered. The answer denied plaintiff's corporate existence. At the

trial, the court, over defendant's objection, permitted the plaintiff's man

ager to testify that the plaintiff was a corporation organized under the

laws of New York, and doing business in that state. Held, that such
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evidence was admissible and sufficient to establish the plaintiff's existence

as a de facto corporation, and so could maintain the suit. Kellcy v. Sterns

Publishing & Novelty Co., (Ark. 1921) 227 S. W. 609.

The case is in accord with the apparent majority of the decisions

which allow persons familiar with the circumstances to testify as to

corporate existence, Pacific Drug Co. v. Hamilton, (1913) 71 Wash. 469.

128 Pac. 1069; Farmer/ Nat. Bank v. Johnston, (Okla. 1918) 176 Pac.

236, notwithstanding statutes which make the certificate of the secretary

of state prima facie proof of corporate existence. Especially so if no

objection is raised to the admission of such testimony, Stanford Land

Co. v. Steidle, (1902) 28 Wash. 72, 68 Pac. 178; State v. Habib, (1894)

18 R. I. 558, 30 Atl. 462: or, if such testimony is reinforced with other

evidence of corporate acts performed. Goldberg, Bowen & Co. v. Dimick,

(1915) 169 Cal. 187, 146 Pac. 672. In criminal cases corporate existence

has been allowed to be proved by general reputation. Turner v. State,

(1913) 109 Ark. 332, 158 S. W. 1072. If one has dealt with a corpora

tion as such, so that the elements of an estoppel are present, no proof

of actual corporate existence is necessary. 1 Fletcher, Corporations,

sec., 334.

A large number of courts hold that the best evidence rule as applied

to proof of corporate existence is ordinarily satisfied with nothing less

than the charter of the corporation, or a duly authenticated copy, and

acts of user thereunder. Mokelumne, etc., Co. v. Woodbury, (1859) 14

Cal. 424, 73 Am. Dec. 658; Welland Canal Co. v. Hathaway, (1832) 8

Wend. (N.Y.) 480, 24 Am. Dec. 51. Statements of the witness in

regard to corporate existence are regarded merely as an opinion of the

witness. People v. Krittenbrink, (1915) 269 111. 244, 109 N. E. 1005. In

the case of foreign corporations, the rule requires the production of the

foreign law under which the corporation was organized together with the

certificate of incorporation or an authenticated copy thereof. Chapman v.

Colby Bros., (1881) 47 Mich. 46, 10 N. W. 74; Bledsoe & Son v. Key

stone etc. Co., (1914) 41 Okla. 586, 139 Pac. 257: Owen v. Shepard.

(1894) 59 Fed. 746.

If a de facto corporation was all that was necessary to be proved in

the instant case the court was very liberal in its requirements for proof

of a de facto corporate existence, for it would seem that two of the

necessary elements were absent, (1) a law under which a de jure cor

poration could be formed, in this case a foreign law, and (2) a bona

fide attempt to incorporate under that law. However, from practical

considerations the result would seem desirable. In Minnesota the neces

sity of proving corporate existence is dispensed with unless the adverse

party specifically avers that the plaintiff is not a corporation. G. S.

Minn. 1913 sec. 7774, but the precise point raised by the instant case does

not seem to have been passed on in Minnesota.

Federal Safety Appliance Act—Workmen's Compensation.—Plain

tiff was injured by failure of defendant to comply with the Federal Safety

Appliance Act. He was not engaged in interstate commerce at the time

of the injury. Defendant contends that the right of action under the fed
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eral act was taken away by the state Workmerfs Compensation Act.

Held, (three judges dissenting) the right of action is given by the fed

eral act and cannot be taken away by the state. Ward v. Erie Ry. Co.,

(N.Y. 1921) 129 N. E. 886.

The instant case raises the question whether or not a state Work

men's Compensation Act, stated to be exclusive of all other remedies, takes

away a right of action under the Federal Safety Appliance Act, when the

injury was not sustained in interstate commerce. The right of Congress

to require safety appliances on intrastate cars used on a highway of

interstate commerce is not denied, nor is the power to inflict a penalty

for violation questioned. However, it was the contention of the minority

that since a right of action was not expressly given to the injured party

by the federal statute, the right to maintain an action to recover damages

arising because of a failure to comply with the statute is found, if at all,

in the common law of each state. If this is the case, the common law

action is swallowed up by the state Workmen's Compensation Act. The

better view would seem to be that the federal act was passed by Congress

with full knowledge of the well known rule of the common law that a

member of a class for whose benefit a statute had been enacted has a right

of action against the offender for the damages sustained and that Congress

intended to incorporate that rule into the statute. Ross v. Schooley, (1919)

257 Fed 290, (certiorari denied, 249 U. S. 615, 39 S. C. R. 390, 63 L. Ed.

803). The provisions of the act itself seem to justify this conclusion.

U. S. Comp. Stat. 1916, sec. 8612, provides that the employee shall not be

deemed to have assumed the risk, although continuing in the employment

after the violation of the statute has been brought to his knowledge. The

supplemental act of 1910, U. S. Comp. Stat. 1916, sec. 8617-8623 provides

that the statutory penalty of $100 shall not relieve the carrier from liabil

ity in any remedial action for death or injury of the employee. The Su

preme Court has held that the inference of a private right of action was

thereby rendered irresistible. Texas Sr Pac. Ry. Co. v. Rigsby, (1916)

241 U. S. 33, 36 S. C R. 482, 60 L. Ed. 874. The right of action having

been given by a federal act, it cannot be abrogated! by- a state statute.

The effect of the decision in the instant case, as pointed out in the dis

senting opinion, would be to allow the plaintiff to recover both under the

state Workmen's Compensation Act and under the Federal Safety Appli

ance Act. This would not apply to injuries received in Minnesota, for

the Workmen's Compensation Act of this state expressly excludes com

mon carriers engaged in interstate or foreign commerce. G. S. Minn.

1913 sec. 8202. However, the rule of the instant case was recently applied

in Kraemer v. Chicago & N. W. Ry Co., (Minn. 1921) 181 N. W. 847,

to an action for injuries received in Michigan, where the Workmen's

Compensation Act purported to be exclusive of all other remedies.

Fraud—Vendor and Purchaser—False Representations by Pur

chaser.—Defendant, having secret knowledge of a valuable potash de

posit in a lake on plaintiff's land, represented that he wanted the land for

stock raising and asked plaintiff to fix a price. When plaintiff complied,

defendant insisted that the price was too high in view of the large amount
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of water on the land, but accepted the plaintiff's offer when the latter

refused to lower his figure. In reply to plaintiff's inquiry as to a potash

plant some fourteen miles away, defendant falsely asserted that the plant

amounted to little or nothing. The land was conveyed and when the

plaintiff learned Ms real value, which was very large, he brought suit for

damages for fraud. Held, that although the defendant purchaser was

privileged to conceal his knowledge of mineral deposits, his false represen

tations, however slight, as to his purpose in buying, the value of the land

and the neighboring potash plant, rendered him liable in damages. Long

v. Krause, (Neb. 1921) 181 N. W. 372.

The facts of the instant case furnish a striking example of the well

settled rule that when parties are dealing at arm's length, a purchaser is

under no duty to disclose to the vendor facts enhancing the value of his

property, ye( the purchaser must say or do nothing to disarm the vendor,

or induce him to refrain from investigation or otherwise withdraw or

distract his attention from the real facts, since very slight circumstances

in addition to intentional concealment are sufficient to constitute fraud

entitling the vendor to relief. Turner v. Harvey, (1821) Jacob, 169;

Akers v. Martin, (1901) 110 Ky. 335, 61 S. W. 465; Crompton v. Beetle,

(1910) 83 Vt. 287, 75 Atl. 331, 30 L. R. A. (N.S.) 748, 22 Ann. Cas. 399.

The rule appears to apply in law and equity alike. 2 Pomeroy, Eq. Juris.,

4th Ed., p. 1873. An analysis of the instant case indicates that the mis

representations upon which the court based its decision were not, standing

alone, sufficient to constitute actionable fraud. The defendant's state

ment that he desired the land for stock-raising, a continuance of its then

use, was not even though false, such a material representation or induce

ment operating on the vendor's mind as to make the sale fraudulent, but

in connection with the defendant's concealment of the presence of valu

able potash deposits, it tended to deceive the vendor and constituted

legal fraud. Stackpole v. Hancock, (1898) 40 Fla. 362, 24 So. 914, 45

L. R. A. 814; Crompton v. Beedle, (1910) 83 Vt. 287, 75 Atl. 331, 30

L. R. A. (N.S.) 748, 22 Ann. Cas. 399. Nor was the defendant's intima

tion that the land would be more valuable without the lake fraud in

itself, since it was not acted on by the vendor, who refused to lower his

price. "Fraud without resulting pecuniary damage, is not a ground for

the exercise of remedial jurisdiction equitable or otherwise." 2 Pomeroy,

Eq. Juris., 4th Ed. p. 1864. And it can hardly be said that the defendant's

false reply to the vendor's casual inquiry as to the potash plant, an inquiry

made after the parties had agreed on a sale, was such a misrepresentation

as deceived the vendor into making the sale.

An interesting case somewhat analogous to the instant case is Bench

v. Sheldon, (1852) 14 Barb. (N.Y.) 66, where the defendant found a flock

of sheep, which plaintiff had lost and searched for without success. De

fendant offered the plaintiff ten dollars for the sheep, remarking that

he "supposed that he [the plaintiff] would never find them." The court

allowed the plaintiff to rescind the sale on the ground that although the

defendant might have kept his silence, his voluntary and misleading re

mark was a fraudulent misrepresentation. The cases show that while

the courts do not seek to impose restrictions preventing speculative com

petition and profit. Hays v. Meyers. (1908) 139 Ky. 440, 107 S. W. 287,

~\
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17 L. R. A. (N.S.) 284, 139 A. S. R. 493, as is evidenced by the fact that

the purchaser need not disclose to the vendor information as to the value

of his property, the slightest evidence of fraud will be seized upon to

relieve the defrauded party.

Fraudulent Conveyances—Bulk Sales Act—Right of Purchaser

to Subrogation.—Defendant purchased a hardware store and stock with

out compliance with the Bulk Sales Act, which made the transaction void

as against creditors. Part of the consideration was that the defendant

assume a large debt owing to a wholesale house, which defendant duly

paid. A receiver having been appointed to distribute the proceeds of the

stock to creditors, defendant asked to be subrogated to the extent of the

claim he had already paid. Held, that the defendant having at no time

rescinded or attempted to rescind the sale was not entitled to subrogation.

McMillen v. Nelson, (N.D. 1921) 181 N. W. 618 (two justices dissenting).

The instant case is contrary to all the authorities that. have dealt with

this question. It is generally held that one who in good faith, and with

out knowledge of the Bulk Sales Act or claim against the property, buys

a stock of merchandise for full value without complying with the provisions

of such law, and who as part of the consideration has assumed and paid off

a debt of the vendor, is entitled to be subrogated to the extent of the claims

he has paid and share in the proceeds of the stock pro rata with the other

creditors. 12 R. C. L. 530; Linn County Bank v. Davis, (1918) 103 Kan.

672, 175 Pac. 972; Hicks v. Beds, (1917) 83 Ore. 82, 163 Pac. 83, L. R. A.

1917D 1067; Fecheimer-Keifer Co. v. Burton, (1914) 128 Tenn. 682, 164

S. W. 1179, 51 L. R. A. (N.S.) 343. This is on the ground that the con

structive fraud resulting from the violation of the statute is not sufficient

to deprive the purchaser of the right of subrogation, he not having actively

or knowingly participated in the fraud. Adams v. Young, (1909) 200

Mass. 588, 86 N. E. 942. The view of the majority of the court in the

instant case that the defendant ought to have rescinded receives no sup

port from these authorities. This would seem to be true for by the appli

cation of the doctrine of subrogation, the purchaser by paying off a debt

becomes a creditor and as to him as a creditor there has been no sale

at all.

Insurance—Delay in Acting on an Application as Ground for a

Tort Action.—Plaintiff, as administrator, sued an accident insurance com

pany in tort for negligent failure to issue a policy within a reasonable time

after application had been made. The applicant had been killed acci

dentally before approval of his application by the company. Held, that

there was no cause of action in the plaintiff. Bradley v. Federal Life Ins.

Co. (111. 1920) 129 N. E. 171.

Although the cases of Boyer v. State Farmers' Mutual Hail Ins. Co.,

(1911) 86 Kan. 442, 121 Pac. 329, 40 L. R. A. (N.S.) 164; Ann. Cas.

1915A, 671, and Duffy v. Banker's Life Ass'n, (1913) 160 la. 19, 139 N. W.

1087, 46 L. R. A. (N.S.) 25, which allowed the plaintiff recovery in tort

actions on similar facts, were heralded as marking the modern tendency
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in cases of this sort, and apparently accepted by the commentators as a

sound development, see notes, 27 Harvard Law Review 92; 40 L. R. A.

(N.S.) 164; 13 Columbia Law Review 647, the Illinois court refuses so

to hold. One ground on which the court supports its decision in the

instant case is that a cause of action cannot survive to the applicant's

administrator which never accrued during the lifetime of the applicant.

The court apparently assumes that the cause of action could not arise

until the time of the applicant's accident, and that, as death was instan

taneous, there was no cause of action in him before death. The opinion

distinguishes the Boyer case, one of hail insurance, on that ground, and

points out that the question was not considered in the Duffy decision.

This argument is an obvious "begging" of the question, for whether a

cause of action did or did not arise in the lifetime of the applicant is in

fact the issue. The second ground, i.e., that an action in tort will not

lie for a refusal to make a contract is the real basis for the decision, and

in this the instant case is in conflict with the Duffy holding. In fact the

court admits that the Iowa decision supports the plaintiff's contention.

The theory of the cases in which the plaintiff is allowed recovery is

worked out of the peculiar nature of the insurance business, which is

quasi-public in its nature, of great social importance and akin to a public

utility. Although these cases do not take from the insurance companies

the right to decide what risks they will accept, they do hold that a com

pany assumes with its charter, either to grant insurance to the applicant

within a reasonable time or to inform him of its refusal so that he may

apply elsewhere. Along with this theoretical argument there is a strong

practical ground for such a holding. Most companies today require the

payment of the first premium or a promissory note for the amount at the

time the application is made out. Then if a policy issues, they date it from

the date of the application. This in effect, leaves a period for which the

company is collecting a premium without incurring any risk, and such a

time should not be unreasonably prolonged.

This question seems to have been raised but a few times since the

Duffy decision. Nebraska, in Wilkcn v. Capital Fire Ins. Co., (1916) 99

Neb. 828, 157 N. W. 1021, follows the Iowa case and reaffirms its holding

in Meyer v. Central States Life Ins. Co., (1919) 103 Neb. 640, 173 N. W.

578, although in the latter case the court finds that there was no unrea

sonable delay. Arkansas, however, refused to adopt this view in National

Union Fire Ins. Co. v. School District, (1916) 122 Ark. 179, 182 S. W.

547, L. R. A. 1916D, 238.

Insurance—Fraternal Societies—Validity of By-Law Abrogating

the Presumption of Death after Seven Years' Unexplained Absence.

—The insured became a member of the defendant society and agreed to

abide by the by-laws then in existence and those to be adopted in the

future. After the insured thus became a member, the defendant adopted

a by-law providing that no presumption of death shall arise from the dis

appearance or unexplained absence of a member until after the expiration

of his life expectancy. The insured disappeared and was unheard of for

more than seven years. Held, the by-law is valid and in absence of any
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proof other than the presumption of death, there can be no recovery,

Steen v. Modern Woodmen, (111. 1920) 129 N. E. 546.

Up to the present time there are comparatively few cases presenting

this precise point, and these are more or less confused. The weight of

authority seems to be against the instant case. Most courts while uphold

ing the reserve power of the fraternal organizations to amend or change

their by-laws in the future and exact obedience to the new by-laws, put a

limitation on this power and restrict it to changes which are reasonable.

19 R. C. L. 1204; Ledy v. National Council, (1915) 129 Minn. 137, 151

N. W. 905, L. R. A. 1915D 1095, Ann. Cas. 1816E 486. And a change in

the by-laws destroying the presumption of death after seven years un

explained absence is held to be an unreasonable change in the insurance

contract, and hence void. Boynton v. Modern Woodmen, (Minn. 1921)

181 N. W. 327; Roblyn v. Knights of Maccabees, (Pa. 1920) 112 Atl. 68;

Haines v. Modern Woodmen, (la. 1920) 178 N. W. 1011 ; Sweet v. Modern

Woodmen, (1919) 169 Wis. 462, 172 N. W. 143; Samberg v.

Knights of Modern Maccabees, (1909) 158 Mich. 568, 123 N. W. 25, 133

A. S. R. 396. The Kansas court refused to uphold a similar by-law be

cause it tended to oust the court of jurisdiction and impose a new pro

cedure on the court. Hannon v. Grand Lodge, (1917) 99 Kan. 734, 163

Pac. 169, L. R. A. 1917C 1029. A contrary result, in accord with the

instant case, was reached in McGovern v. Brotherhood of Firemen and

Engineers, (1909) 31 Ohio C. C. 243, affirmed without an opinion in 85

Ohio St. 460, 98 N. E. 1128.

When a provision is in force at the time the insurance certificate is

issued, that seven years' unexplained absence shall give rise to no pre

sumption as to death of the member, there seems to be no objection to

such a provision and no reason why it should not be enforced. Porter

v. Home Friendly Society, (1902) 114 Ga. 937, 41 S. E. 45; Kelly v.

Supreme Council Catholic Mut. Ben. Ass'n, (1899) 61 N. Y. S. 394, 46

App. Div. 79. But even under these circumstances a by-law of this nature

was held void as an attempt to establish by contract a new rule of evi

dence and to force its acceptance upon the courts. Gaffney v. Royal

Neighbors, (1918) 31 Idaho 549, 174 Pac. 1014. The Iowa court refused

to uphold a provision that unexplained absence shall not be a presumption

of death though in force at the time the insurance certificate was issued,

because it provided no other alternative for presumption of death and

deprived the court of its function to hear evidence on the only issue in

the case, the death of the assured. Fleming v. Merchant's Life Ins. Co.,

(Iowa 1920) 180 N. W. 20Z

If, as the instant case points out, the presumption of death after

seven years' absence is merely a rule of evidence established at a time

when communication between distant places was difficult, as a matter of

convenience, the decision, limited to cases of existing contracts, seems

correct. For the ultimate fact to be proved under the contract of insur

ance is the death of the assured and parties capable of contracting may

make agreements which are not injurious to the public. 13 C. J. 427.

Of course, whether such a change in the insurance contract by enacting

by-laws after the issuance of the insurance certificate abrogating a rule of

evidence existing at the time the insured became a member of the society



482 MINNESOTA LAW REVIEW

is reasonable, presents a different question, and on this latter ground most

of the courts reach a result contrary to the instant case.

Internal Revenue—National Prohibition Act—Collection of

Taxes and Penalties by Distraint.—Thirty-four separate suits were

brought for preliminary injunctions against the collector of internal rev

enue to restrain him, pending suits, from seizing and selling the property

of the plaintiffs under threatened warrants of distraint for the collection

of taxes and penalties under the National Prohibition (Volstead) Act, 41

Stat. 305. Held, that the injunctions issue, (1) because the exactions

sought to be collected are penalties and not taxes : and that sec. 3224

R. S. (Comp. Stat. Ann. sec. 5947) prohibiting injunctions to restrain the

collection of taxes does not apply ; (2) because procedure by distraint is

not authorized by the National Prohibition Act, and furthermore, would

not be due process of law, the liability of the plaintiffs not having been

judicially determined; (3) because seizure and sale would ruin the

plaintiffs' business, and the remedy at law is not adequate. Thome et al.

v. Lynch, (district court, D. Minn. 1921) 269 Fed. 995.

The view of the instant case, that exactions sought to be collected

by the internal revenue officers under the National Prohibition Act are

penalties and not taxes, and that the process of distraint is unauthor

ized and unconstitutional is essentially in accord with the views of the

United States district courts for the eastern district of Missouri in

Kausch v. Moore, (1920) 268 Fed. 668, and for the eastern district of

Louisiana in Accardo v. Fontenot, (1920) 269 Fed. 447. Opposed to this

view are the district courts for the eastern district of Pennsylvania,

Ketterer v. Lederer, (1920) 269 Fed. 153. 269 Fed. 1011, and for the

western district of New York in Pumilli v. Riordan, (1920) (as yet un

reported). The latter cases hold that Congress having declared the

exaction to be a tax, the court will not make a finding of false pretense

and declare it a penalty, and that hence the process of distraint is law

ful. Due to the conflict existing among these district courts and due to

the importance of the question, the result on appeal will be awaited with

interest.

For a general discussion of the right of Congress to regulate under

the taxing power, see National Police Power Under the Taxing Clause

of the Constitution, by Robert E. Cushman, 4 Minnesota Law Review

247, 265, 271-272.

Judges—Judicial Immunity of Justices of the Peace.—Defendant, a

justice of the peace, was sued for false imprisonment for having ma

liciously issued a warrant for the arrest of the plaintiff. Held, that a

justice of the peace acting in his judicial capacity and within his juris

diction is immune from personal liability for his acts even though he

acts maliciously and without probable cause. Lpndseidcl v. Culcman et

al., (N.D. 1921) 181 N. W. 593.

The case illustrates the modern tendency of American courts, which

is to abolish altogether the discrimination between judges of different

"
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rank, and to extend to justices of the peace and other lesser judicial

officers the same immunity from personal liability which is given to

judges of superior courts. 11 R. C. L. 815. England adopts a contrary

view and holds that a justice of the peace is civilly liable where he acts

maliciously and without probable cause, and the distinction between jus

tices of the peace and judges of courts of general jurisdiction is main

tained. 24 Cyc. 423. But in the United States although a few states still

cling to the English rule, the great weight of authority is in accord with

the instant case. Broon v. Douglass, (1912) 175 Ala. 268, 57 So. 860,

Ann. Cas. 1914C 1155, 44 L. R. A. (N.S.) 164 and note. The Minnesota

court has not passed directly on the question of a malicious act by a

justice of the peace, but so far has made no distinction between the

judges of different rank, Stewart v. Cooicy. (1877) 23 Minn. 347, 23 Am.

Rep. 690, but points out that for a judge to enter into a conspiracy to be

carried out under the cloak of his judicial office would make him civilly

liable, because such an act could not be considered as "done in the course

of any judicial proceeding or in the discharge of any judicial function or

duty." As to immunity of quasi-judicial officers from suits for malicious

acts, see 3 Minnesota Law Review 515.

Jury—Illness of Juror—Peremptory Challenges.—The Idaho stat

utes provide that if before the conclusion of the trial a juror becomes ill,

"a new juror may be sworn and the trial begin anew or the jury may be

discharged and a new jury then or afterwards impaneled." In a criminal

prosecution, after the jury had been passed for cause, and the defendant

had exhausted four of his ten peremptory challenges, the court excused

one juror on account of illness. The defendant objected to the juror

being excused unless he be granted an additional challenge. Held, that

the -defendant was not entitled to an additional challenge. State v. Pettit,

(Idaho 1920) 193 Pac. 1015.

A large number of states have a statute practically identical with that

under consideration in the instant case, G. S. Minn. 1913, sec. 7801, but

the courts have reached various conclusions as to the interpretation of it.

Most of the difficulty arises over the words "and the trial begin anew."

One line of cases, with which the instant case is in accord, hold that eleven

jurors remain unaffected and a party is entitled only to the number of

challenges which remain unused. State v. Hozledahl, (1892) 2 N. D. 521,

52 N. W. 315, 16 L. R. A. 150. Under this view a party is not entitled

to have his peremptory challenges restored to him, even though he had

exhausted the number allowed him by law when the disqualified juror

was discharged. State v. De Weese, (1918) 51 Utah 515, 172 Pac. 290.

This view proceeds on the theory that the trial does not "begin anew"

with the impaneling of the jury, but begins when the jury is sworn. See

5 Minnesota Law Review 152. A second view is that when a juror is

discharged on account of illness a party is entitled to his original number

of challenges, including the right to challenge any of the original eleven.

People v. Stewart, (1883) 64 Cal. 60, 28 Pac. 112; People v. Zeigler, (1902)

135 Cal. 462, 67 Pac. 754, 56 L. R. A. 882. This view proceeds on the

theory that the trial starts with the impaneling of the jury, and to start
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the trial "anew," is to start with the impaneling of the jury. Under this

view it is difficult to see the difference in effect between "a new juror may

be sworn and the trial begin anew" and "the jury may be discharged and

a new jury then or afterwards impaneled," and as pointed out by the

cases that support the first view, it is highly improbable that the legis

lature would have provided two seemingly different ways of proceeding,

if they both meant one and the same thing. This second view is in effect

the common law practice, where in case of illness of a juror, the entire

jury was discharged, except that it omits the rather useless formality of

dismissing the remaining jurors and immediately recalling them. West

v. State, (1900) 42 Fla. 244, 28 So. 430. A third view is that the eleven

remain part of the jury and are not subject to challenge, but a party has

the original number of challenges as to the place vacated. Garner v.

State, (1833) 5 Yerg. (Tenn.) 160.

The question has not been directly passed on in Minnesota. It has

been held that the trial commences when the case is called and the jury

summoned, though not sworn. St. Anthony Falls, etc., Co. v. King, etc.,

Co., (1876) 23 Minn. 186, 23 Am. Rep. 682; Lueck v. St. Paul, etc., Ry.

Co., (1894) 57 Minn. 30, 58 NT. W. 821. If this view is applied to the case

under consideration, in order to begin the trial anew, it would be neces

sary to start with the impaneling of the jury, and the effect would be the

same whether "another may be sworn in his place and the trial begun

anew or the jury may be discharged and another then or afterward im

paneled." G. S. Minn. 1913, sec. 7801.

Principal and Agent—Sales—'Implied Warranty To Agent—Dam

ages.—Plaintiffs had a contract appointing them sale agents for the de

fendant to sell a certain kind of tractors. The contract contained no war

ranties to the plaintiffs but authorized them to give a stipulated warranty

to purchasers. The sales were made directly between the defendant trac

tor company and the buyer. The tractors proved defective and unsalable.

The plaintiffs having spent a great deal of time and money in trying to

sell them, sued for damages for the value of their services and expendi

tures. Held, the plaintiffs are entitled to recover these damages ; the law

raises an implied warranty that the goods furnished to agents to sell

will be reasonably fit for the purpose the principal authorizes the agent

to sell them for. Bullock Tractor Co. v. Knapp, (C. C. A. 9th Cir. 1921)

270 Fed. 379.

The rather surprising doctrine of the instant case seems to have the

support of but one prior decision and that from a court of inferior

jurisdiction. Wood Mower & Reaper Co. v. Thayer, (1888) 3 N. Y. S.

465, 50 Hun 516. Cases, seemingly similar, in which dealers have re

covered damages for a breach of an implied warranty against the manu

facturer involve sales made directly to the dealer. Case Threshing Ma

chine Co. v. McKinnon, (1910) 82 Minn. 75, 84 N. W. 646; Snow v.

Schomacker Mfg. Co., (1881) 69 Ala. Ill, 44 Am. Rep. 509. But even

in these cases where the goods sold are described, definite, and known,

it has been held that there is no implied warranty that the goods furnished
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will satisfy the customers of the dealer. Baer Grocer Co. v. Barber Mill

ing Co.. (1915) 223 Fed. 969.

The question of damages in the instant case presents a difficult ques

tion. The court admits that the only breach of contract to be found is

that of the warranty which the law implies. The general rule for com

puting damages for a breach of warranty is to take the difference in

value between the article actually furnished and that of the article which

should have been furnished had the warranty been complied with. White

Automobile Co. v. Dorscy, (1913) 119 Md. 251, 86 Atl. 617; Skoog v.

Mayer Bros. Co., (1913) 122 Minn. 209, 142 N. W. 193; 3 Williston,

Contracts, sec. 1391. In absence of an express warranty to that effect

the vendee was not allowed to recover damages for the loss of his crop

due to inability to harvest it because of defective machinery furnished

by the vendor. Frohreich v. Gammon, (1881) 28 Minn. 476, 11 N. W.

88; nor have damages been allowed for loss sustained in erecting build

ings for machinery which proved defective. Huyett & Smith Co. v.

Gray, (1892) 111 N. C. 87, 15 S. E. 939. Conceding that an implied

warranty did arise in the instant case, the ordinary rule for computing

damages for breach of warranty did not apply as there was no sale

made to the agent ; the agent suffered no loss on the article itself if it

was of less value than represented. But the court in allowing the plain

tiffs to recover damages for the value of his time and expenses, allowed

damages which would not be recoverable in case there had been an

actual sale to the plaintiffs, for breach of warranty. In a case just

reported, it was held that damage to business or loss of time suffered

by the purchaser as a result of a breach of warranty could not be re

covered as damages for a breach of contract of sale and that allegations

to that effect were properly stricken out on demurrer. Simpson v. Mc

Millan, (Ga. App. 1921) 105 S. E. 848.

Principal and Surety—Release of Surety by Failure of Creditor

to File Claim Against Principal's Estate.—The defendant, a surety

on an appeal bond, when sued by the judgment creditor on the bond,

claimed that he had been released by the failure of the judgment creditor

to file his claim against the estate of the deceased principal, thus allowing

the claim to be barred by the statute of non-claim. Held, the failure of

a creditor to file his claim against the principal's estate does not release

the surety. Duerr v. Sloan et at., (Cal. App. 1921) 195 Pac. 475.

Aside from Minnesota, and possibly one or two other states, all of the

large number of courts which have passed upon this question have adopted

the rule of the instant case. Yerxa v. Ruthruff, (1909) 19 N. D. 13, 120

N.W. 758, 25 L. R. A. (N.S) 139, Ann. Cas. 1912D 809; Jackson v. Ben

son, (1880) 54 la. 654; Bell v. Walker, (1898) 54 Neb. 222, 74 N. W.

617; Note Ann. Cas. 1912D 811 and cases there cited. The majority rest

their view on the general rule of suretyship that a creditor is not obliged

to take any active measures to collect the debt. The duty to act rests with

the debtors; i. e. the principal and his sureties. If the surety wishes to

protect himself in cases where the principal has died, he may do so by

paying the debt and being subrogated to the creditor's right, present his
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claim against the estate of the principal. If the surety fails to do this

the creditor is not at fault for the mere passive failure of the creditor to

proceed to collect the debt from the principal is not a breach of his duty

toward the surety. The surety's failure to pay the debt is a breach of his

duty.

The Minnesota court in Sicbert v. Quesnel, (1896) 65 Minn. 107, 67

N. W. 803, 60 A. S. R. 441, treated the failure of the creditor to file his

claim against the principal's estate as a voluntary release of the prin

cipal's estate and therefore a release of the surety, but the court cited no

authorities in support of this holding. Justice Mitchell questioned the

correctness of this case in an obiter dictum in Board of County Commis

sioners v. Security Bank, (1899) 75 Minn. 174, 179, 77 N. W. 815. In a

later Minnesota case the court stated "The general rule as to all kinds of

suretyship is that the mere passive failure of a creditor to proceed to

collect the debt from the principal will not release the sureties." Berry-

hilI v. Pcabody, (1899) 77 Minn. 59, 62, 79 N. W. 651. The Minnesota

rule would seem to find support in the cases of Cullum v. Hinckley,

(1837) 9 Vt. 143; Johnson v. Success, etc., Mach. Co., (1908) 93 Miss.

169, 46 So. 957.

In view of the trend of the authorities in other states it may be at

least doubtful whether the Minnesota court would follow the rule laid

down in Sicbert v. Quesnel.

Restrictive Covenants—General Building Plan—Right to Enforce

Against a Purchaser With Notice.—Plaintiff purchased a lot subject

to a building restriction. Plaintiff's grantor who had owned about 800

lots in the vicinity had orally agreed with the plaintiff ard other pur

chasers to sell all the lots subject to that restriction. Plaintiff's grantor

sold a lot to the defendant free from the usual covenant, but defendant

knew of the general building plan. Defendant started to er^ct a building

which was in violation of the general building plan. Held, that the de

fendant may be enjoined. Johnson v. Mount Baker Park Presbyterian

Church, (Wash. 1920) 194 Pac. 536.

It is a well settled rule that restrictive covenants when contained in

the original deeds of conveyance are binding on all taking with notice

actual or constructive. 7 R. C. L. sec. 39. Where, however, as in the

instant case, the covenant is not contained in the original conveyance, and

the agreement to insert the same is oral, the courts are in conflict. Some

jurisdictions, with which the instant case is in accord, allow the enforce

ment of the restriction where there is a general building plan and the

purchaser has notice of the same. Tnllmadge v. East River Bank, (1862)

26 N. Y. 105; Allen v. City of Detroit, (1911) 167 Mich. 464, 133 N. W.

317, 36 L. R. A. (N.S.) 890. Those courts uphold it on the grounds of

implied covenant. Bridgcimter v. Ocean City R. R. Co., (1901) 62 N.

J. Eq. 276, 49 Atl. 801. Others on the ground of equitable ^ftoppel, Dues-

ter v. Alvin, (1915) 74 Ore. 544, 145 Pac. 660. Since restrictive cove

nants are enforceable only in equity, except as between the original par

ties, these cases may be considered as being in harmony with general

equitable principles. But other courts have refused enforcement where
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the agreement between the person who is seeking to enforce the restric

tion and the original grantor is merely oral, although there is a general

building plan of which the defendant has notice. The reason being that

a restrictive covenant is in the nature of a negative easement and as

such must be in writing under the Statute of Frauds. Sprague v. Kim

ball, (1913) 213 Mass. 380, 100 N. E. 622, 45 L. R. A. (N.S.) 962, Ann.

Cas. 1914A 431; Rice v. Roberts, (1869) 24 Wis. 461, 1 Am. Rep. 195.

Cases of this class have intimated that if the omission of the restrictive

covenant in the deed was the result of a mistake, it might be reformed

in equity. Sargent v. Leanardi, (1916) 223 Mass. 556, 112 N. E. 663. Or,

that the case would be taken out of the Statute of Frauds if fraud was

shown. Norton v. Kain, (1907) 106 N. Y. S. 129 which questioned the

decision in Tallmadgc v. East River Bank, (1862) 26 N. Y. 105, cited

supra. But the mere non-performance of the oral agreement of the

grantor would not in itself be fraud, if there is no fiduciary relationship.

Sprague v. Kimball, supra; Ham v. Massasoit Real Estate Co., (R. I.

1919) 107 Atl. 205, 5 A. L. R. 440.

The court in the instant case evaded all difficulties by holding that

the Statute of Frauds did not apply as a negative easement created no

interest or easement in the land. A recent case came to a conclusion

directly contra to that of the instant case without considering the applica

tion of the Statute of Frauds. Werner v. Graham, (Cal. 1919) 183

Pac. 945.

Set-Off and Counterclaim—Richt to Pleap Set-Off and Counter

claim in a Reply.—In an action to foreclose a mortgage, the defendant

pleaded a counterclaim for. merchandise furnished and labor performed

for the plaintiff. The reply pleaded a set-off for work performed, mate

rials furnished and money advanced. Held, that a set-off to a counter

claim may be pleaded in a reply. Green v. Harris, (Wash. 1920) 193

Pac, 690.

Whether the plaintiff may plead a set-off or counterclaim to a coun

terclaim set forth in the answer is a question upon which the courts are

not agreed. The court in the instant case states that it would be a harsh

rule which would deny the plaintiff the right to plead an off-set to a

counterclaim which is in no way connected with the demand stated in

the complaint. The general rule is that the plaintiff in his reply may

allege any new matter which will defeat the answer and leave the cause

of action set up in the complaint intact. To effect that end, a number

of courts hold that the plaintiff may in his reply, plead a set-off or coun

ter-claim to a set-off or counterclaim alleged in the answer. Turner v.

Simpson, (1859) 12 I.nd. 413 (set-off) ; Small v. Kennedy, (1893) 137 Ind.

299, 33 N. E. 674, 19 L. R. A. 337 (counterclaim) ; Boyd v. Bartlett,

(1867) 54 Me. 496 (set-off). But a set-off or counterclaim so pleaded

can only be used as a defense to the counterclaim alleged in the answer

and cannot be made the basis of an independent judgment. Small v.

Kennedy, (1893) 137 Ind. 299, 33 N. E. 674, 19 L. R. A. 337. The plain

tiff is allowed to plead a set-off or counterclaim in a reply on the broad

ground that it advances justice and prevents circuity of action. To deny
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the plaintiff this right, would be to give the defendant an unjust advan

tage, for the plaintiff might have several claims against the defendant

which he could not join in his original complaint. Galligan v. Fannan,

(1864) 9 Allen (Mass.) 192. Some courts, however, having statutes al

most identical to the one governing in the instant case, arrive at a dif

ferent conclusion, holding that counterclaims and set-offs should cease

with the answer. Goossen v. Goossen, (1895) 32 N. Y. S. 814, 11 Misc.

Rep. 86; Boyett v. Vaughn, (1881) 85 N. C. 363.

The force of the reasoning of these latter cases would seem to be

unusually strong, for if the plaintiff can set up. a set-off or counterclaim

in a reply, the pleading would be unduly complicated, expanding into

numerous issues. Instead of trying two causes of action, three would

be tried.

In Minnesota, the matter still seems to be an open question. In Town-

send v. Minneapolis Cold Storage, etc., Co. (1891) 46 Minn. 121,' 48 N.

W. 682, the court in discussing the question stated that if a counterclaim

can be pleaded in a reply, it can only defeat a recovery on a counter

claim in the answer and not as a means of affirmative relief.

Wills—Constructive Trusts—Effect of Fraud by Person Not

Benefited.—The husband of the legal heir of the testator, through fraud

and collusion, succeeded in having a clause providing for the plaintiff

left out of the testator's will. This allowed the property which would

have been covered in that clause to descend to the testator's legal heir,

the wife of the defrauder, who was herself innocent of any fraud. Plain

tiff first sought to reform the will, which failed, Dye v. Parker, (Kan.

1921) 194 Pac. 640, and on rehearing a consjructive trust for the benefit

of the plaintiff was urged. Held, no such trust can be raised. Dye v.

Parker, (Kan.1921) 195 Pac. 599.

That there is no ground for reformation is clear. Such a course

would not call for the striking out of words or clauses, but for the addi

tion of the same, and with the exception of In re Goods of Bushell,

(1887) 13 P. Div. 7, since discredited, this has never been done. It seems

equally clear that under the peculiar facts of this case, there is no

equity in the plaintiff as against the legal heir which justifies the raising

of a constructive trust. Although there is a conflict on the question, by

the better rule equity will construct a trust where property is acquired

by devise or inheritance, upon the express or implied promise to the

testator that the property will be held or applied for the benefit of other

persons, and where it would be against equity and good conscience for the

devisee or heir to hold, even though there is no actual fraud, and this

trust may be shown by parol. In re O'Hara, (1884) 95 N. Y. 403, 47

Am. Rep. 53, Curdy v. Berton, (1889) 79 Cal. 420,' 21 Pac. 858, 5 L. R.

A. 189, 12 A. S. R. 157; Amherst College v. Ritch, (1897) 151 N. Y. 282,

45 N. E. 876, 37 L. R. A. 305. Trusts of this character are imposed on

the ground of fraud actual or constructive, and the basis or ground upon

which fraud is imputed is that the holding of the estate of the testator is

against conscience. Powell v. Yearance, (1907) 73 N. J. Eq. 117, 67 Atl.

892. In the instant case, the one who perpetrated the fraud did not benefit

A
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directly at least, and the one who received the property taking by descent,

was not a party to the fraud. As between the heir and the plaintiff,

who does not appear to have been any relation to the testator, what

ever equity there may be would seem to favor the heir, based on the

public policy of the state as expressed in the statutes of descent

and distribution. A somewhat analogous situation arises where there is

a devise to several persons as tenants in common, and some of them

have been guilty of either actual or constructive fraud. In such cases the

majority rule seems to be that the trust will only -be raised over the

property of those devisees who were parties to the transaction. Fairchild

v. Edson, (1897) 154 N. Y. 199, 48 N. E. 541, 61 A. S. R. 609; Powell v.

Yearance, (1907) 73 N. J. Eq. 117, 67 Atl. 892. The instant case, how

ever, seems to be a case of first impression. Simons v. Bedell, (1898)

122 Cal. 341, 55 Pac. 3, 68 A. S. R. 35, involved a somewhat analogous

situation and there a constructive trust was apparently raised, but the

question received scant attention in the opinion. Although, as the court

in the instant case points out, it may well be regretted, such a wrong as

these facts set forth seems to be without remedy under the existing rules

of law. Even if the court were to set the will aside altogether on

account of fraud, the only effect would be to increase the share of the

defrauder"s wife.

BOOK REVIEWS

The Preparation of Contracts and Conveyances With Forms and

Problems. By Henry Winthrop Ballantine, pp. 226. The MacMillan

Company, 1921.

The author's purposes are stated in the preface to be to guide the

lawyer in his practice, and the student in his study, in the difficult task

of preparing legal documents, and to indicate to the business man the

precautions necessary to his well-being when he confides his interests to

a written instrument. Any intent to qualify the business man to be his

own lawyer is wisely disclaimed, however, and he is cautioned to visit

his lawyer "before sighing the contract rather than afterward."

There are fourteen chapters. The first discusses the use of printed

forms and form books, the necessity of careful consideration of all

phases of the transaction, the examination of points of law—in short,

it deals with considerations common to the drawing of all papers. It

is a concise and careful statement of the essentials of good draftsman

ship. This first chapter also considers, in particular, contracts of em

ployment.

The succeeding thirteen chapters discuss as many kinds of papers :

Negotiable Instruments ; Powers of Attorney ; Contracts for Sale of

Real Estate ; Deeds ; Real Estate Mortgages and Deeds of Trust ; Chattel

Mortgages and Conditional Sales ; Leases ; Building and Construction

Contracts ; Articles of Partnership ; Corporations ; Business Trusts ;

Wills; Examinations of Title. Each of these chapters contains a state

ment of the principal rules of law which concern the drawing of the

papers under discussion. The modest size of the book and the scope of
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the treatment preclude the possibility of an exhaustive statement of the

law of the subjects considered. Nevertheless, in each chapter a clear and

helpful statement of the law is made with the aid of citation to leading

cases and to text books and other legal writings. A foundation is thus

laid in each case for an intelligent treatment of the papers considered.

The papers themselves are considered from the point of view of the

lawyer who faces the necessity of preparing them. Model papers are in

many cases set out, and examples given, taken from decided cases and

elsewhere, with critical analysis of their form and content. A helpful

feature of the book is to be found in the problems given at the end

of various chapters. These problems should be of especial value to

students in their attempts to apply their knowledge of legal principles to

the concrete task of drawing papers.

The scope of the several chapters is surprisingly broad. Thus, for

example, Chapter XI, on Corporations, includes not only the organiza

tion of corporations, but as well the issuance of securities, reorganiza

tions, voting trusts, etc. The chapters on contracts for the sale of

real estate and wills contain matter not usually available and should be

of interest to any lawyer having such papers to draw.

There is perhaps no more exacting business than that of drawing legal

papers. The student or young lawyer about to enter practice finds great

difficulty in putting to use for the protection of his clients, actual or pros

pective, the rules of substantive law, even those with which he may be

fairly familiar. The experienced lawyer is not without similar difficulties.

Books of many kinds are available—text books, encyclopedias and digests

to help him find the law, and form books and printed forms to indicate

what forms are in use—but, aside from books upon special topics, such

as Remsen on the Preparations of Wills, he does not have readily avail-

. able a statement of all the matters to be considered in drawing a par

ticular paper. Mr. Ballantine's book is such a statement in small compass

and in convenient form, carefully preparedi. It should be of real value

to each of the three classes for whom it is intended—the lawyer, the

law student and the business man.

W. H. Cherry.

Minneapolis.

A History of the Constitution of Minnesota. By William Ander

son in collaboration with Albert J. Lobb. (Research Publications of the

University of Minnesota. Studies in the Social Sciences, Number 15).

Minneapolis, 1921.

Fifty years ago, in urging students of the law to read Blackstone,

Judge Cooley emphasized the magnitude of the debt which every good

lawyer owes to the historian. "The thoughtful' student . . . soon per

ceives that the field of legal knowledge is too vast and diversified to be

understood from a superficial survey of its principal objects and features,

and that it must be carefully explored through all its mazes and in

tricacies, and with the aid of men who, having studied the law with an

intimate knowledge of the habits and customs of the people over whom it

was established, were prepared to say why this rule was prescribed, and

-
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how and under what circumstances that custom sprung up." If this is

sound advice for students of the law of property and torts it is equally

sound advice for the constitutional lawyer whose duty it is under our

American written constitutions to discover how to construe words, phrases

and clauses, which were presumably put into our fundamental law to

accomplish a definite purpose and to embody a definite meaning. Any

study which throws light upon the origin, history and development of

our state constitution is, therefore, of immediate interest and value to

every Minnesota lawyer as well as to every person who desires to follow

with intelligence the public affairs of this state. It is such a study which

Professor Anderson has presented.

This volume is not a discussion of the way in which the various pro

visions of the Minnesota Constitution have worked in practice, nor is it

a digest of the decisions of the courts upon questions of state constitu

tional law. It is rather, as the author explains in his preface, "a history

of a public document, the written constitution of Minnesota." About

one-third of the two hundred pages of text are devoted to a survey of

the constitutional- history of Minnesota as a part of the Northwest Ter

ritory, and as an organized territory, and of the various efforts to gain

statehood. A second third of the book presents the story of the election

and organization of the constitutional convention, the famous split be

tween the Republican and Democrat contingents, resulting in the estab

lishment and continuance of two separate and competing conventions and

the efforts which finally resulted in a single compromise constitution. The

nature of this compromise document is analyzed in an effort to determine

which of the two hostile groups exerted the greater influence in its formu

lation, and a chapter is then devoted to the actual admission of Minne

sota into the Union. The remainder of the book is devoted to a dis

cussion of the processes by which the Minnesota constitution may be

amended or revised and a short discussion of the numerous amendments

which have been adopted since 1857.

Only a few of the many striking facts which will impress the reader's

mind can be mentioned. It is interesting to learn that the constitution of

Minnesota was not actually drafted by the two competing conventions but

rather by a conference committee of the two bodies, a committee which

seemed to entertain rather astonishing views of the scope of its power.

Either by inadvertance or design several provisions which had been ap

proved in substance by each convention were eliminated from the com

promise draft. Examples of this are to be found in the omission from

the bill of rights of any guarantee of freedom of assembly and the failure

to place any limitations upon the terms of office of th# members of the

state legislature. Apparently the report of the conference committee was

not scrutinized with sufficient care to detect these important repudiations

of the expressed will of both conventions. One is also struck with the

fact that there is no single authentic text of the present constitution of

this state. Each wing of the divided convention insisted upon signing

its own copy. These copies had to be made by hand with the result

that there are over three hundred minor differences between the two

documents. No court has ever been asked to face the impossible task of

deciding which of these is the true constitution. Great interest attaches
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to the process of amendment provided for in the new state constitution, a

process which the author declares to be the easiest form of amendment

ever employed in this country. Professor Anderson discusses the ques

tion whether our present amending process is not too difficult in its re

quirement that any proposed amendment shall receive a majority of all

the votes cast at the general election at which it is submitted to the

people. He presents for consideration the proposal that a majority- of

those voting on any proposed amendment should be sufficient to pass it

provided such a majority is not less than forty per cent of the vote cast

in the election.

It is certainly no serious criticism of this exhaustive and scholarly

work that the reader's curiosity is not gratified upon every conceivable

point. There might perhaps have been incorporated some brief allusion

to and explanation of the fact that the provisions relating to consti

tutional conventions in Minnesota have never required that the consti

tutional changes adopted by such conventions must be ratified by the

people. A new constitution could be promulgated by such a convention

without popular approval. One wonders also whether it was by accident

or design that the lieutenant governor of the state was not made subject

along with other officers to the impeachment process.

The grace and vigor of the author's style give the lie to any impression

of heaviness created by the gloomy thesis-like exterior of the book.

It is an interesting story told in a vivid and interesting way. The reader

is aided by an analytical table of contents, a thorough index and a dis

criminating bibliography. In an appendix appears what Professor An

derson regards as the most nearly accurate text of the Minnesota con

stitution in existence and other valuable data is also included. It is to

be hoped that studies such as this may in time be made in every state.

Robert Eugene Cushman.

University of Minnesota.
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SHARES WITH NO PAR VALUE

i By Raymond F. Rice* and Albert J. Harno|

WITH the growth of modern business corporations many

of the attributes, which had once been considered inherent

to the corporate idea, have broken down in practice. But un

mindful of this fact legislatures have industriously passed laws

the object of which has been to restrict the corporation within

the confines of former approved notions. Witness the various

laws directed at the "watered stock" evil. An abundance of liti

gation has resulted. The chief difficulty has arisen over the at

tempt to make the par value of stock correspond to the actual

value of the assets of the corporation.

The relation existing between a corporation and its members

was once believed to be that of trustee and cestuis que trust.1

The custom of dividing the joint stock of the corporation into

shares made its appearance in connection with ventures of the

early English trading companies.2 A par value was subse

quently given to each share to indicate that an amount equal to

that represented on the face of the shares had been contributed

to the venture.3 That the par value idea should so quietly

* Associate Professor of Law, University of Kansas,

t Professor of Law, University of Kansas.

1 "The legal interest of all the stock is in the Company, who are the

trustees for the several members." Child v. Hudson's Bay Company (1723)

2 P. Wms. 207.

2 "The idea of a share of stock as Americans hold it has been artifi

cially deduced from the dominant theory of joint venture which underlay

the English Trading incorporations of the sixteenth, seventeenth and

eighteenth centuries." Address by Shepard, Corporate Capitalization and

Public Morals, (1907) Illinois Bar Association Reports. Part II, 29. 44.

For a history of these companies see 2 Davis, Corporations Their

Origin and Development, 114.

3 See Shares Without Par Value, (1921) 21 Columbia Law Review 273.
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creep in, then promptly to be accepted as a corporate incident,

and almost immediately become the subject of heated contention

is enigmatical.4

The par value standard once having been accepted in the law

of corporations, certain far-reaching consequences developed. It

was held that a creditor in dealing with a corporation could

assume that the corporation had actually received assets equal

to the par value of the shares issued. Consequently if the share

holders on the original issue had paid for their shares in money

or property which did not equal in value the par value of the

shares, and bona fide claims of creditors had accrued subsequent

to the issue, which claims on the liquidation of the corporation

remained unsatisfied, these original shareholders could be com

pelled to pay the difference between the actual value of the assets

received by the corporation and the face value of the shares.5

The strictness of the rule being only varied in degree depending

on whether the "good faith rule" or the "actual value rule" had

been adopted in the jurisdiction where the question arose.

A competent authority has said that this custom of so fixing

the capital of a corporation "has not worked well in practice, ex

cept as applied to corporations, like banking corporations, whose

business is to deal in money, credits and securities, and whos,"

assets are kept in liquid form."6 That the practice is arbi

trary there can be little doubt. The par value of shares even at

the inception of a corporation rarely equals the assets of the

corporation. Yet as against the claims of creditors it is no de

fense that the shares were not worth more on the market than

the amount paid for them. The numerous laws passed seeking

to sustain this artificial standard by imposing penalties for stock

watering have resulted in prolific litigation but in no solution

of the problem.

Moreover, the reason given for the rule, that the par value

of shares serves as an indication of the amount of capital in the

corporation on which creditors can and do rely, is inadequate.

It is believed, as a matter of fact that little, if any, reliance is

placed by a creditor on the nominal capital of a corporation.7

4See article by Dwight, Par Value of Stock, (1907) 16 Yale Law

Journal 247.

"Scovill v. Thayer. (1881) 105 U. S. 143, 26 L. Ed. 968.

• Morawetz. Shares Without Nominal or Par Value, (1913) 26 Harvard

Law Review 729.

7 "The creditor who is sane considers not the nominal, but the actual

situation ; his concern is with the company's realizable property, its mort-
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Further, even if the full par value of shares has been paid, this

rarely remains for long any safe test of the amount of actual

capital. As it recently has been said:

"Even in cases, however, where stock with par value is

fully paid in cash or in property taken at its actual value, practi

cal experience has shown that it is quite impossible to maintain

a constant equilibrium between the nominal capitalization of a

corporation and its assets. A fortiori, when such intangible and

problematical assets as good will and expectancies are capital

ized, a share can represent only an aliquot part of the total

assets whatever its par value may be. The nominal face value

then is always a fiction and one which the courts themselves

disregard when recognition of it would be inequitable."8

All the exigencies of business would tend to vary the capital

rather than to stabilize it. Business losses frequently occur which

depreciate the capital, or the corporation may have its capital

invested in property such as mines,. oil wells and the like which

are ever depreciating in value. It is a safe assumption that the

nominal capital is seldom a true indication of the actual assets

of a corporation and that often it is utterly unreliable as such.

Another example of the impracticability of the par value

standard occurs when a going concern finds itself in difficulties

and undertakes to increase its capital by a new issue of stock

or a bond issue with a stock bonus. Some courts have held in

such cases that the corporation may issue shares at their market

value irrespective of this par value, or may issue bonus stock

in aid of the sale of bonds.9 Policy is given as a reason for

this deviation from the rule. But if the nominal capital can ever

be relied on by a creditor, there surely is no good reason why

it would not be as misleading in this case as where the shares

were sold for less than par on the first issue.10

On facts similar to those just instanced other courts have

applied the strict rule holding that it is just as much of a fraud

on creditors to sell at less than par to increase the capital of a

going concern as on the original issue.11 These courts are logi-

gage or lien debts, its floating debts, its gross income, its net income."

Shepard, Corporate Capitalization and Public Morals. (1907) Illinois Bar

Association Reports, Part II. 29, 50.

8Shares Without Par Value. (1921) 21 Columbia Law Review 278.

"Handley v. Stutz, (1891) 139 U. S. 417, 35 L. Ed. 227, 11 S. C. R.

530.

10 "For if the creditors have any right, there would seem to be no

basis for any distinction between the original issue and any subsequent

issue." Wickersham, The Capital of a Corporation, (1906) 22 Harvard

Law Review 319, 331.

"See Jackson v. Traer, (1884) 64 Iowa 469, 20 N. W. 764, 45 Am.

Rep. 449.
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cal but the rule is impolitic. Where the capital of a corporation

is impaired its stock, as a rule, is selling on the market at less

than par. No one will pay more for shares than their market

value. The anomaly is apparent.12

The practice of dividing the joint stock of a corporation into

shares and of assigning to each share a definite value has been

so generally accepted by our legislatures and courts as sound

in theory and practical in operation that it is difficult to appre

ciate the fact that the share idea is of comparatively recent de

velopment. In the list of attributes of a corporation, some ten

in number, laid down by Lord Coke in the Case of Sutton's Hos

pital, no reference is made to shares of stock,1* nor does Black-

stone, writing more than a hundred and fifty years later, make

mention of the share idea in his enumeration of the incidents of

a corporation. Even in this country, the earlier state and colo

nial charters prescribed no capital or share value, but with the

unparalleled expansion of corporate activities and development

of the law of corporations which characterized the nineteenth

century, the par value theory speedily received universal accept

ance as an essential feature of the recognized scheme of corpo

rate organization and financing. In many jurisdictions definite

limits were specified for the fixing of such par value, some stat

utes making provision for a minimum value only, varying from

one to twenty-five dollars, and others fixing a certain maximum

par value, which was usually placed at one hundred dollars. A

few states undertook to prescribe both maximum and minimum

limits, while others, although requiring some par value to be an

nexed to certificates of stock, assumed the more liberal attitude

of permitting such value to be fixed by the articles of incorpora

tion. In some states authority was given for the issuance of

shares of stock "of any par value," but such provisions were uni

formly construed as merely delegating to the incorporators the

12 "To say that a corporation may not. under the circumstances above

indicated, put its stock upon the market and sell it to the highest bidder,

is practically to declare that a corporation can never increase its capital

by a sale of shares if the original stock has fallen below par." Handlcy

v. Stutz, (1891) 139 U. S. 417, 430, 35 L. Ed. 227. 11 S. C. R. 530.

But see Machen, Modern Law of Corporations, (1908) 631, where he

says: "The proper course to pursue in such a case would be, first, to

reduce the nominal capital until it corresponds with the actual capital as

diminished by losses, and then the old shares will be worth par. and the

new shares may likewise be issued at par." This solution, would, no doubt,

frequently be found difficult if not impracticable.

13 (1612) 10 Co. Rep. 1.
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authority to value the stock proposed to be issued, and that the

way was thus opened for the formation of corporations with un

valued share was not even suggested. Even in those jurisdic

tions whose statutes were wholly silent so far as the par value

of shares was concerned, it was apparently taken for granted

that some value must be assigned to each share and that a cer

tificate without the dollar mark was as incomplete as one which

failed to specify the number of shares represented by it. De

spite the fact that there were modern precedents for the issu

ance of participation certificates of indeterminate value, both in

foreign jurisdictions and in this country as well,14 it was not

until the closing years of the last century that the logic and ex

pediency of the annexation of a nominal value to certificates of

stock was seriously challenged.

Whatever may be the ultimate conclusion as to the soundness

of the theory and its practicability in operation, it must be con

ceded that the introduction of non par value stock represents a

departure from the hitherto accepted scheme of corporate cap

italization of so sweeping and revolutionary a character that

its effect upon the future trend and development of the law of

corporations cannot but be tremendously far reaching. Al

ready no less than eighteen states have sanctioned the formation

of domestic corporations having shares of stock without nom

inal or par value,15 and of the remaining states the vast major

ity, either as a result of judicial decisions or without such com

pulsion, admit without question corporations organized on this

basis under the laws of other commonwealths.

14 White, Corporations, 8th Ed., p. 371:—"For several years this

method of issuing shares of stock has been in practical use by one of the

voluntary joint stock associations organized in the State of New York.

In 1907 another practical example of the working of the plan was given

in the 'ore certificates' issued by the trustees of the Great Northern Iron

Ore properties, which are now listed and dealt in on the New York Stock

Exchange."

15 The following is submitted as a fairly complete and accurate list

of the non par value stock acts :

New York—Laws 1912, c. 351; Laws 1917, cc. 484, 500, 501; Laws

1920. cc. 606, 608; Maryland—Laws 1916, c. 596; Delaware—Laws 1917,

c. 113; California—Laws 1917, c. 701; Maine—Laws 1917, c. 144; Virginia

—Acts 1918, c. 353, superseded by Acts 1919, c. 48; Alabama—Genl.

Acts 1919. No. 458; Illinois—Laws 1919, pp. 312, 323; New Hampshire-

Laws 1919, c. 92 ; Pennsylvania—Laws 1919, No. 363 ; Wisconsin—Laws

1919, c. 681; Ohio—Laws 1919. p. 1287, Vol. 108. Part 2; Massachusetts-

Acts and Resolves, 1920, c. 349 ; New Jersey—Laws 1920. c. 168 ; Rhode

Island—Public Laws 1919-1920, c. 1925; West Virginia—Acts 1920, c. 3;

Kansas—Laws 1921, c. 150; Missouri—Laws 1921, c. —.
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The investigator cannot but be impressed with the strength

and vitality of a movement which, finding its first legislative

sanction in 1912, has, in less than a decade, without organized

support or concerted effort, spread from coast to coast and made

possible the entrance of non par value stock corporations, either

as domestic or foreign organizations, into all of our states, with

the exception of a scant half-dozen, and into the Dominion of

Canada as well.16 It must not be supposed, however, that the

legislative action has been hasty or ill-advised, for not less than

twenty years of agitation and discussion preceded the enactment

of the initial statute, and in the first five years following its

passage but four states were added to the list.

In 1892 a special committee of the New York State Bar

Association, in a report to that body on various matters pertain

ing to the law of corporations, included a recommendation that

provision be made for the organization of a "distinct class of

corporations, whose capital stock may be issued as representing

proportional parts of the whole capital, without any nominal or

money value."17 While this recommendation was adopted by the

association, no immediate effort appears to have been made to

translate it into legislation and for the next fifteen years we

find only scattered and occasional references to the subject, for

the most part by members of the committee of 1892 and by other

members of the Bar Association whose interest appears to have

been challenged through the medium of the report above re

ferred to. Mr. Francis Lynde Stetson, one of the members of

the original committee, in testifying before the United States In

dustrial Commission, in 1899, directed the attention of that body

to the theory that certificates of stock should purport to repre

sent merely proportionate interests in the assets of the corpora

tion, and should not attempt to indicate any monetary value.1'

Another member of the New York Bar who became an early-

advocate of non par value stock was Mr. Edward M. Shepard.

His address at the October, 1906, session of the Bar Associa

tion of New Hampshire constitutes a most valuable contribu

tion to the literature on the subject,19 and in the annual address

16 Statutes of Canada. 1917, 7 and 8 Geo. V, an act to amend the

Companies Act (assented to Sept. 20, 1917.)

17 Proceedings of New York State Bar Association, January, 1892. 138.

ls Proceedings of Congressional Industrial Commission (1899) Vol.

1, 976.

19 Publications of the Bar Association of New Hampshire. N. S. Vol.

2. 273-297; also published in 18 Green Bag, (1906) pp. 601 et seq.
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before the Illinois State Bar Association in 1907, he further

amplified the idea of the substitution of non par value stock for

shares having a money denomination.20

In 1908 the New York State Bar Association again gave its

approval to the principle of unvalued stock and manifested its

renewed interest in the proposition by the appointment of a Spe

cial Committee on Corporation Law21 for the preparation and

presentation to the Legislature of "amendments to the corpora

tion laws permitting the formation of corporations having cap

ital stock divided into shares without assignment thereto of any

value in money."22 The resultant bill, with the recommendation

of the Bar Association,23 was introduced in the Legislature in

1909, and passed both houses, but was disapproved by the gov

ernor on account of certain objections suggested by the state

comptroller in connection with the imposition and collection of

the stock transfer taxes and annual franchise assessments pro

vided for in the existing corporation laws. It is of interest to

note, in this connection, that Governor Hughes offered no objec

tion to the principle embodied in the bill, but stated, in his mem

orandum of disapproval that "it had received the approval of

public spirited students of corporate problems." In 1910, the

bill, with amendments drafted to meet the objections of the state

comptroller, was again introduced in the Legislature and was

passed by the Assembly, but failed in the Senate through the op

position of a single member, who felt constrained to withhold

his support for no other reason than that of the novelty of the

proposition.24 Again in 1911, after having for the third time re

ceived the stamp of approval of the State Bar Association, the

bill was introduced in the Legislature, but failed to reach a vote

in the Assembly after having been passed by the Senate.25 Un

dismayed by these repeated failures, the Committee on Corpora

tion Law presented at the 1912 meeting of the Bar Association

its fourth draft of a bill to amend the stock corporation law by

making provision for the organization of corporations having

20 Reports of Illinois Bar Association, 1907. Part II, 29-60.

, 21 This Committee included Francis Lynde Stetson, Chairman, Edward

M. Shepard and Victor Morawetz, and was continued without change in

personnel until 1911. when, upon the death of Mr. Shepard, he was suc

ceeded by Louis Marshall.

22 Reports of New York State Bar Association, 1908, Vol. 31, 43-45.

23 Reports of New York State Bar Association, 1909, Vol. 32, 270-280.

2* Reports of New York State Bar Association, 1910, Vol. 33, 515, 517.

25 Reports of New York State Bar Association. 1911, Vol. 34, 54, 80.
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shares of stock without nominal or par value.26 This bill, with

the sanction of the Association, was introduced in the Legisla

ture of 1912, and formed the basis of the initial non-par value

stock act, which went into effect on April 15, 1912." While sub

sequently amended in some particulars,28 all of the essential pro

visions of the act remain unchanged, and, although many of the

subsequent statutes are much less elaborate and detailed in their

provisions, the influence which the New York act has exerted

upon the trend of later legislation is plainly apparent from even

the most cursory examination and comparison of the statutes.

While a comparative study of the various acts is not within the

scope of the present article, it may be of interest to note, in

passing, a few of their most striking features of similarity and

dissimilarity.

It is worthv of note, at the outset, that the provisions of the

several acts are permissive rather than mandatory. While some

of the more ardent advocates of non par value stock would re

quire the immediate removal of the dollar mark from all cer

tificates of stock, with the possible exception of those issued by

banks and other moneyed corporations, the consensus of opinion

appears to be that, at the present time, such extreme action would

be inexpedient. At the 1911 meeting of the New York State Bar

Association, Mr. Elihu Root, then president of that body, in re

sponse to the inquiry whether he would make it mandatory upon

corporations to refrain from valuing their stock, said:

"I think that is a matter purely of expediency. It may be,

the wisest course at first is to make it permissive and thus avoid

the difficulty of forcing people to conduct their business in a

way which many of them may not approve in the first instance.

I am confident that ... if, under a permissive provision,

it once gets into operation, that you will soon see an end by

voluntary action of this representation by corporations as to the

value of their assets."29

Mr. Arthur W. Machen, in his letter transmitting to the Com

mittee on Uniform Incorporation Act of the National Confer

ence of Commissioners on Uniform State Laws, the Seventh Ten

s'1 Reports of New York State Bar Association, 1912, Vol. 35, 132, 148.

" Laws 1912, c. 351.

2S Laws 1917, cc. 484, 500, 501 ; Laws 1920, cc. 606. 608.

For a more complete statement relating to the endeavors to inaugurate

no par value legislation previous to the passage of the initial law in New

York, see article, Corporations With Shares Having No Par Value (1921)

3 Illinois Law Bulletin. 71.

29 Reports of New York State Bar Association, 1911, Vol. 34, 78.
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tative Draft of a Uniform Incorporation Act, expresses substan

tially the same opinion, adding the suggestion that some restric

tive measures be taken to discourage the issuance of par value

stock. He says :

"The present draft also provides for stock without nominal

or par value. I wish it were feasible to require all stock to be

issued without par value. To do so would emphasize actualities

rather than fictions, but unfortunately would be at the present

time too great a departure from the business practice. I would,

however, encourage the issue of stock without par value by lay

ing some discriminatory tax on any corporation whose stock has

a par value."30

While the statutes thus far disclose no disposition to force the

adoption of unvalued stock, there is no such uniformity of their

provisions specifying the classes of corporations which may be

organized with such stock. The tendency of the more recent

acts appears to be in the direction of permitting the issuance of

such stock by all corporations, except banks, trust companies and

other moneyed corporations. This limitation is to be found in the

New York Act of 1912 and is apparently based on sound con

siderations of public policy, but there appear in the above act and

in not a few of the statutes modeled thereafter other limitations

which seem to restrict unnecessarily the application of the doc

trine. Such a restriction is that excepting from the operation of

the act corporations under the jurisdiction of the public service

or public utilities commissions of the respective states. This ex

ception, it should be noted, was not embodied in the drafts of

bills prepared by the Committee of the New York State Bar

Association and recommended by that body for adoption, but was

engrafted upon the bill after its introduction in the Legislature.

The wisdom of this limitation may well be doubted in view of

the frequency with which competent and disinterested author

ities have given expression to the opinion that non par value

stock is particularly adapted to the exigencies of public service

corporations. The Public Service Commission for the Second

District of the State of New York, in an opinion delivered

through its chairman, F. W. Stevens, on July 21, 1908, in the

Matter of the Application of The New York Central & Hudson

River Railroad Company for leave to acquire certain stocks, dis

cussed at considerable length the advantages of non par value

30 Report of the Committee on a Uniform Incorporation Act to the

Thirtieth Annual Meeting of the National Conference of Commission

ers on Uniform State Laws, held in August, 1920, p. 7.
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stock, with particular reference to public utilities. The follow

ing is a brief excerpt from the opinion :

"The harmfulness of excessive issues of capital stock of cor

porations serving the public arises from the fact that stock of a

given face value has not behind it property equal in actual value

to the face value of the stock. The result is that the owners of

the stock naturally assume the value of the corporate assets to

be at least equal to the face value of the stock, demand an ade

quate return for the same, and in the effort to secure such return

both demand excessive prices for services rendered, and unduly

impair and cheapen the service."31

Similar views are expressed in the report of the commission

appointed by President Taft in 1910 "to investigate questions per

taining to the issuance of stocks and bonds by railroad corpora

tions."32 The report of this commission, which was transmitted

to Congress by the President, with his hearty concurrence there

in, under date of December 11, 1911, after recommending a fed

eral statute encouraging the formation of railroad corpora

tions with shares having no par value, and the reorganization of

such corporations on the same basis, continues as follows :

"All of these considerations seem to apply with equal force to

the securities of railroads under state incorporations, and we be

lieve the laws of the several states could with advantage be mod

ified so as to provide for the issuance of stock without par

value."33

Another limitation which appears to restrict unnecessarily the

application of the principle of unvalued stock is to be found in

the provisions incorporated in many of the acts prohibiting the

issuance without nominal value of stock "having a preference* as

to principal" or, as expressed in other statutes, "stock preferred

as to its distributive share of the assets upon dissolution." A

few of the statutes go so far as to except from the operation

of the act stock preferred as to dividends or subject to redemp

tion at a fixed price. It is submitted that no controlling reason

exists why preferred stock, whether it enjoys a preference as to

principal or dividends or as to both, should not be issued with

out the annexation thereto of a par value. If the preference is

as to dividends, the certificate may fix the preferential amount in

money instead of on the basis of a percentage of the par value,

:l1 Reports of New York State Bar Association, 1911. Vol. 34, 69-71.

32 The personnel of this commission included Arthur T. Hadley,

Chairman, Frederick N. Judson, Frederick Strauss, Walter L. Fisher and

B. H. Meyer.

33 House Documents, Vol. 139, 62d Congress, 2nd Session, 1911-1912.
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as has heretofore been the practice, whereas, if the preference is

as to principal, the extent and amount thereof may be set out in

the body of the certificate without the necessity of imparting to

it a definite par value. Weight is lent to this argument by the

fact that even in those jurisdictions which prohibit the issuance,

without nominal value, of stock preferred as to principal, it is

conceded that no necessary relationship exists between the par

value of stock and the amount to which the shareholders are en

titled upon the distribution of the surplus assets of the corpora

tion. Thus, in a recent case construing the provisions of the

New York statute, which does not sanction the issuance, without

nominal value, of stock preferred as to principal, the court says :

"These provisions show that the par value of the stock is not

the precise amount which the holder may receive from the sur

plus assets upon dissolution, but that the matter may be con

trolled by the certificate of incorporation."3*

Despite the lack of uniformity in detail so far as the various

non par value acts are concerned, the vital principal which is

common to them all has been accepted in so many of our juris

dictions and has commanded such distinguished support, that it

may be confidently anticipated that unvalued stock will, at no

distant date, be expressly sanctioned in the great majority if not

in all of the states. In the meantime, however, interesting and

difficult problems are being presented for solution in connection

with the attempted entrance of corporations having shares with

out par value into commonwealths which have not as yet accorded

them recognition.

One of the questions so arising is whether express legisla

tive sanction is a condition precedent to the organization of a

corporation having shares of stock without nominal value. As

has already been noted, in the majority of the states, either by

express statutory provisions or by necessary implication, par

value constitutes an essential feature of the accepted plan of cap

italization. Even in those states whose statutes are wholly silent

so far as the nominal value of shares is concerned, no attempt

appears to have been made to organize corporations with un

valued shares, although it might well be argued that, inasmuch

as valued shares do not constitute one of the essential attributes

of a corporation, the incorporators should be permitted, in the

absence of some statutory inhibition, to provide for the issuance

s* People ex rel. v. Hugo, Secretary of State, (1920) 191 App. Div.

628, 182 N. Y. S. 9.
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of shares without nominal value. While this question does not

as yet appear to have been presented to the courts for decision,

it is highly improbable that they will sanction such a wide de

parture from the time-honored scheme of capitalization in the

absence of express legislative authority.

Another problem presents itself when a corporation organ

ized with no par value shares seeks to do business as a foreign

corporation in a state where such organizations are not author

ized. The question has recently come up for decision before the

courts of last resort of Kansas and Missouri.35 The Kansas

court was first to pass on it. A Delaware company sought by

mandamus to compel the state charter board to consider its ap

plication to do business in Kansas. The case arose on original

proceedings before the supreme court arid came to issue on the

demurrer of the attorney general. The court held that the com

pany should be admitted to do business in Kansas.36 The court

said in answer to the argument that the state would have great

difficulty in determining the amount of fees such a corporation

should pay :

"The problem of determining the solvency and bona fide

capitalization of the plaintiff presents no unusual difficulty. The

fact that the shares of its stock have no nominal par value is of

little consequence. Any prudent charter board, in determining

whether a foreign corporation is worthy of admission to do busi

ness in Kansas, would attach little importance to the nominal

value of its shares of stock, even if they have a nominal value.

As in all other cases, the charter board should concern itself

earnestly to ascertain the genuine capital—those assets perma

nently devoted to the corporate business as a fair basis for its

business credit and upon which its hope of profits is rationally

founded."

The Missouri case arose in much the same manner as the one

in Kansas. A Delaware corporation with 130,000 shares of stock

divided into 30,000 shares of preferred stock of a par value of

$100 a share, and 100,000 shares of common stock without par

value, sought to obtain a license to do business in Missouri as

a foreign corporation. The secretary of state having refused to

grant it permission, it proceeded against him by mandamus. The

85 As previously noted, laws were passed by the 1921 Sessions of both

the Kansas and Missouri legislatures making provision for the organiza

tion of corporations having shares without par value. The cases here

referred to were decided before these acts were passed.

30 North American Petroleum Co. v. State Charter Board, (1919) 105

Kan. 161, 181 Pac. 625.
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court ordered that a license should be granted.37 The argument

was again raised that such a corporation could not be taxed in a

manner provided by the laws of Missouri. This objection was

held to be untenable, the opinion citing with approval the lan

guage of the Kansas court above quoted. The court found "noth

ing inherently fraudulent or contra bonos mores in that species of

stock or in corporations organized with it," nor were the inter

ests of the public affected adversely by it for

"in every case a person dealing with such a company could

ascertain the amount of actual assets before giving credit, as

readily as if the stock had a nominal value, for the value of as

sets, not the par value of stock, is the essential fact."

In view of the growing importance of this question an effort

has been made by the writers to obtain an expression from the

secretaries of state, or other proper officials, in the various states

relating to their attitude toward the admission of such foreign

corporations to do business in their respective states. To these

inquiries a decided majority have given a favorable answer." A

few have replied in the negative.39 It may well be doubted, in

view of the Kansas and Missouri decisions, whether the posi

tion of the latter would be sustained by the courts.

Among the states admitting such corporations there is, how

ever, no uniformity in the means employed in finding a basis for

computing the franchise fee. The question recently came up be

fore the supreme court of Michigan.40 A corporation organized

under the laws of Delaware with no par value stock had qualified

to do business in Michigan. The question having arisen as to

the method that should be followed in computing the franchise

tax for this corporation in the latter state, the Michigan court

held that the no par stock of the corporation must for fran

chise fee purposes be taken to be of a par value of $100 a share.

37 State ex rel. Standard Tank Car Co. v. Sullivan, (Mo. 1920) 221

S. W. 728.

38 The following states, which have not adopted the non par value

stock act, nevertheless admit foreign corporations having shares without

nominal value : Arkansas, Colorado, Florida, Idaho, Indiana, Iowa, Ken

tucky, Michigan, Minnesota, Montana, Nevada, North Carolina, North

Dakota, Oregon, South Dakota, Texas. Utah and Vermont. In all states

which have adopted the non par value stock act foreign corporations

organized on this basis are admitted.

39 The following states are refusing admission to such corporations :

Georgia, Nebraska, New Mexico, South Carolina, Tennessee, and Wash

ington.

40 Detroit Mortgage Corporation v. Vaughan, (Mich. 1920) 178 N. W.

697.
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In reaching this conclusion the court adopted the basis of valua

tion placed on such shares (for computing the tax) by the laws

of the state where the corporation was domiciled.41

As distinguished from the Michigan view the Kansas court

held that the capital of a foreign corporation with shares of no

par value should be computed on the basis determined by the act

relating to foreign corporations in Kansas, namely, that the fee

should be based on that proportion of its lawfully issued capital

which the corporation proposed to invest and use in the exercise

of its corporate privileges within the state.42 This method of

valuation for taxing purposes was also sanctioned by the Mis

souri court.43 In Illinois it is provided by statute that "if a for

eign corporation has a capital stock of no par value, its shares for

the purpose of estimating the amount of fees and taxes to be paid

hereunder, shall be considered to be of the par value of one hun

dred dollars per share."44

While not prescribed by its proponents as a panacea for all

corporate ills connected with the issuance of stock, certain dis

tinct advantages are claimed to accrue from the omission of the

dollar mark from certificates of stock. Perhaps the most force

ful and convincing argument in favor of the innovation is that

it gives expression to a fundamental principle of the law of cor

porations, namely, that a certificate of stock is not a promise

to pay to the holder thereof the amount expressed on its face

or a reasonable rate of interest thereon, nor is it even evidence

that such a sum or its equivalent has been received by the cor

poration from the original holder; but that, on the contrary, it

is a mere participation certificate entitling the owner to share,

ratably with the other stockholders, in the net profits of the cor

poration, if any, and in the event of its dissolution, to share

41 The writers are informed that the same basis of valuation is followed

in Utah.

"An interesting question will arise when a state like Michigan comes to

tax no par value stock of a foreign corporation whose state of nativity

sets no value on such stock for franchise fee purposes." (1920) 19

Michigan Law Review, 96.

12 North American Petroleum Co. v. State Charter Board, (1919)

105 Kans. 161, 181 Pac. 625. Colorado has adopted a like basis. In

Florida such corporations must pay a maximum fee of $250. In Minne

sota a minimum fee of $50 is exacted unless it be shown that the com

pany has more than $50,000 of capital emploved in the state.

*3 State ex rel. Standard Tank Car Co. v. Sullivan, (Mo. 1920) 22!

S. W. 728.

44 General Corporation Act, (1919) Sec. 101. In Massachusetts a

similar statutory provision prevails. Acts of 1918, Chap. 235. Indiana

and Nevada, without statutes, we are advised, follow the same practice.
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similarly in the assets of the corporation remaining after the pay

ment of its debts and any preferences to which the other share

holders may be entitled. This fact has been too often overlooked

by the purchaser of corporate securities, and evidence is not

lacking that the impressive figures emblazoned on the certificate,

more frequently than any of the other allurements of those mas

ter pieces of the engraver's art, have enticed the unwary to finan

cial disaster.

The argument that a certificate of stock having a nominal

value does not speak the truth but is misleading and delusive, has

been employed by the advocates of unvalued stock from the very

inception of the movement. In the report of the committee of the

New York State Bar Association submitted to that body in 1892

and recommending an amendment to the corporation laws pro

viding for the formation of a class of business stock corpora

tions whose capital stock might be "issued as representing pro

portional parts of the whole capital without any nominal or par

value" appears this statement :

"The effect of such amendment would be to provide for meas

urement of the interest or shares of the members of such a cor

poration by a statement of proportion, as in the case of the part

owners of a ship, and not by an arbitrary assignment of money

value, which is delusive in the case of every corporation whose

capital stock has a market value either more or less than its nom

inal par value. ... It would relieve any possibility of in

jury to the public from misleading representations as to the

money value of corporate stock, . . .'H5

Mr. Edward M. Shepard, in the address before the New

Hampshire Bar Association above referred to, gave forceful ex

pression to the same idea in the following language :

"Everything which tends to obscure the fact that the corpora

tion in reality is a joint venture or partnership with nothing of

value except its assets and the ability and character of those who

run it, is an injury to truth and to the sound interests of legiti

mate corporations. Either corporations and those who promote

them do or they do not influence the public by their capitaliza

tions. If they do not the capitalizations are superfluous and ir

relevant; if they do, then the capitalizations are deceitful. The

change we are considering would make impossible accusation of

such deceit. The burden would be upon the investor of ascer

taining actual value ; and the liability of misrepresentation of

actual value or facts bearing upon actual value would be precisely

the same with respect to corporate property as with respect to

*5 Proceedings of New York State Bar Association, January 1892, 138.
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other property. . . . The advantage of the change may be

summed up, therefore, in that one word which generally signifies

the nearest approach to a cure of public evils : Truthfulness."46

Reference has previously been made to an opinion delivered

in July, 1908, by the Public Service Commission of the State of

New York for the Second District. The commission, speaking

through its chairman, F. W. Stevens, thus commented upon the

deceptiveness of the par value fetish:

"If once the public mind could be brought to regard shares of

stock, not as property in themselves, but as evidence of a right

in property, we might hope to be rid of the deceptive notion that

the par value of a share of stock is the slightest evidence of its

real value, or is any evidence of the dividend returns to which

the owner is entitled."*7

The Report of the Railroad Securities Commission, to which

reference has previously been made, after setting its stamp of

approval upon the non par value stock principle in the follow

ing language:

"We do not believe the retention of the hundred dollar mark,

or any other dollar mark, upon the face of the share of stock,

is of essential importance. We are ready to recommend that the

law should encourage the creation of companies whose shares have

no par value, and permit existing companies to change their stock

into shares without par value whenever their convenience re

quires it."

continues as follows :

". . . the creation of shares without par value . . .

has the cardinal merit of accuracy. It makes no claims that the

share thus issued is anything more than a participation certifi

cate."48

For more than a decade the Commissioners on Uniform State

Laws have had under consideration the formulation of a pro

posed uniform incorporation law, and no less than seven tenta

tive drafts of such an act have been prepared. In the draft of

act submitted by the commissioners at the meeting of the Amer

ican Bar Association in 1912, there was embodied a provision for

non par value stock, and the reasons given for the recommenda

tion were as follows :

"The purpose of removing the par valuation from certificates

of shares of stock was to make the certificates show more clearly

46 Publications of the Bar Association of New Hampshire, N. S. Vol.

2, 273-297; also published in 18 Green Bag, (1906) pp. 601 et seq.

47 Reports of New York State Bar Association, 1911, Vol. 34, 69-71.48 House Documents, Vol. 139, 62d Congress, 2d Session, 1911-1912.
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the real and basic value of a share, as representing a right of

proportionate ownership in the net earnings of the corporation

and in the unliquidated and unstable sums describable as the ex

cess of assets over liabilities. The plausible hypothesis upon

which the plan is based is that the designation of a par value on

the face of the certificate tends to produce upon the mind of an

intending investor the impression that the return upon his

investment as expressed in dividends should be an adequate per

centage of the value of the stock, as shown on its face by the

par valuation."

A further argument in support of unvalued stock which has

not infrequently been advanced by its advocates is that it will

afford a possible remedy, or at least a means of relief, so far

as the evils of over-capitalization and stock watering are con

cerned. An interesting illustration of the extreme view that par

value stock is solely responsible for over-capitalization is to be

found in the following excerpt from the Third Annual Message

of .Governor Edward C. Stokes to the Legislature of the State

of New Jersey :

"The problems growing out of capitalization in business cor

porations are predicated entirely upon the fixed par value of the

issues. Par value is the basis of discussion concerning this sub

ject. If the shares of the stock in certain classes of corporations

were issued without a value fixed by the dollar mark, the diffi

culty would be eliminated. If a corporation should be organized,

not with a thousand shares of stock of a value of $100.00 per

share, but simply with the issue of one thousand shares of stock

without any determined par value, the question of over-capital

ization could never arise. . . . Dividends could be declared

upon the shares, not in rate per cent, but in fixed amounts, and

the question of over-capitalization would be entirely eliminated

for all parties concerned—for the corporation that sells, for the

public that buys its products and for the holders of its stock."49

As has heretofore been noted, a Special Committee on Cor

poration Law was named at the 1908 session of the New York

State Bar Association for the purpose of formulating an amend

ment to the corporation laws authorizing the organization of

business corporations without requirement of money denomina

tion for their shares of capital stock. The report of this com

mittee, together with a draft of bill, was submitted to the asso

ciation at its session in 1909. With reference to the "fixed money

valuation, which has led to the abuses of nominal as distinguished

from actual capitalization," the committee expressed itself as fol

lows :

4U New Jersey Legislative Documents, Vol. 1, 1907, pp. 39, 41.
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"The abolition of the money denomination of shares would,

we believe, deprive those who promote corporations of the ad

vantages, real or seeming, of that exaggerated capitalization

which undoubtedly is possible under the existing laws of every

or nearly every American state, and, at the same time, would

compel investors to fix attention upon actual value, free of the

influence of what, as overwhelming experience shows, tends to

become nominal or symbolic valuation."50

Though the spread of the no-par-value idea throughout the

various parts of the country has been rapid since the passage of

the initial law in New York in 1912, it must not be assumed that

there has been no opposition. So well known an authority on

corporations as Mr. William W. Cook has raised his voice in pro

test. In a recent issue of the Michigan Law Review51 Mr. Cook

has said as follows :

"We come now to the most peculiar remedy of all, namely,

the issue of stock without any par value whatsoever. This can

hardly be called a remedy. It is quite the reverse. It legalizes

instead of restricting large issues of stock for property. The the

ory of this recent innovation is that the American public should

be educated up to the idea that a share of stock represents but

a proportion of the corporate property. The American public,

however, is incurably imbued with the idea that a share of stock

represents or should represent a fixed sum, instead of imagina

tion or machinations of promoters. As a matter of fact, the pub

lic generally has no definite idea of the value of property turned

in for stock, and hence if unlimited stock may be issued for

all kinds of property the danger of fraud is greatly increased.

Unreliable men may issue stock without par value to an amount,

limited only by their capacity to induce the public to buy it.

It is of course safer for promoters to issue stock without par

value for choice assortments of property, but how the investor

and the public benefit has not yet appeared. Stock without par

value adds to the mystery as to what the stock really represents,

and the public still compares the market price of such stock with

$100 par, without regard to whether or not the stock is without

par value."52

Later in the same article Mr. Cook continues:

"On the whole stock without par value looks like a skillfully

devised scheme for issuing a maximum of watered stock at a

minimum risk. In the hands of reliable men it may be all

right, but not needed; in the hands of unreliable men it is all

wrong. It conceals the mystery of 'water,' . . . Investors

50 Reports of New York State Bar Association, 1909, Vol. 32, 270-280.

51 'Watered Stock—Commissions—Blue Sky Laws—Stock Without

Par Value." (1921) 19 Michigan Law Review, 583.

52 Id., 591, 592, 593.
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will grow wary of stock which dares not state on its face how

much money or property it represents. The old law, even with

its feeble liabilities, had some restraining influence on the cupid

ity of promoters; this law has none. While investors do not

object to liberal profits to promoters, yet they object to unfair

profits in the way of too many shares to pay reasonable dividends.

Investors do not know, and have no means of knowing what a

promoter pays for the property he capitalizes. Shares without

par value conceal what money or property a share really repre

sents."53

Since that portion of the public that is interested in the af

fairs of a corporation is made up of investors and creditors, the

fraud Mr. Cook refers to must be visited on either or both of

these. Taking up first then the case of the creditor who deals,

or has dealt, with a corporation which has issued shares without

par value.

The creditor is above all a business man, and as such we

must endow him with business sense. To assume that this man

of experience will lend his money or transfer his property un

der the spell of the dollar sign on a share of stock is to build

one's case on pure fiction and to close one's eyes to facts. Mr.

Machen has well said:

"Corporations do not in fact get credit on any such theory;

and money lenders have proved themselves to be much too hard-

headed to act on any such legal fiction. Corporations get credit

either on the actual value of their assets, or on the integrity and

standing of their officers and managers, and not at all on the nom

inal value of stock."54

Furthermore, were it possible to have the nominal capital of

a corporation originally to equal the actual value of its assets, yet,

as previously observed, this can at best be only temporary. The

nominal capital of a going concern cannot long equal the cor

porate assets whether the corporation is in normal or abnormal

operation. Even more does this constant fluctuation in the

value of the assets make par value an impossible guide to cred

itors. The fact is that the creditor is not misled by this fiction

of par value; he seeks out the assets. And this he can do with

equal facility when the fiction is abolished.

But how about the case of the investor? The fear is that

the removal of the dollar sign from the shares will make it yet

more easy to mislead the gullible public. It is not contended that

53 Id., 595.

5* Report of the Committee on a Uniform Incorporation Act (1920) 6.
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no-par-value is a cure for all the evils incident to the promotion

of corporations.55 But it is claimed that it is truthful, and that

fewer opportunities exist, when properly supervised and regu

lated, to defraud the investor. Further, "the substitution for

shares with a par value, of shares without nominal valuation,

would put the investor on guard, and would dispel misunder

standing on the part of the public."56

In commenting on the New York law authorizing the creat

ing of corporations with shares having no par value, Mr. Mora-

wetz has said :

"A corporation formed under this statute must state in its

certificate of incorporation the amount of capital with which it

will carry on business, and it is prohibited from engaging in

business or incurring debts until the stated amount of capital shall

have been received by the corporation in money or in property

at its actual value. However, the shares issued by the corpora

tion would have no nominal or par value, and the corporation

should be permitted to issue and sell them at their actual or mar

ket value.

"The policy of the New York Statute is sound. It recog

nizes that shares in a corporation represent only aliquot interests

in its capital, whatever that may be, and that their nominal or

par value is no indication of their actual value or of the actual

capital of the corporation. It requires the amount of actual cap

ital of a corporation formed under the law to be stated in the

certificate of incorporation, and imposes a severe penalty upon

the directors in case of the creation of indebtedness before re

ceiving the prescribed capital. Thus it furnishes to creditors

and the public generally a measure of protection greater than

that furnished by the generally prevailing incorporation laws. At

the same time it is in furtherance of sound business methods by

enabling corporations to raise money by selling shares at their

actual value instead of by borrowing or otherwise increasing

their indebtedness."57

For further precautions it might be well to provide:

"That officers of corporations be required to draw up esti

mates of their resources, plans for future operations, etc., and

publish them to the stockholders at frequent intervals."58

Mr. Macben in his tentative draft of an act to make uniform

the law of business corporations has inserted as a protection to

the public the following provision :

55 Ignatius, Financing of Public Service Corporations (1918) 78-83.

56 Shares Without Par Value, (1921) 21 Columbia Law Review, 278.

"Shares Without Nominal or Par Value, (1913) 26 Harvard Law

Review, 729, 730, 731.

58 Shares Without Par Value, (1921) 21 Columbia Law Review,

278. 281.
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"Any share of stock having no par value may be issued sub

ject to the payment of any sum. of money, or in exchange for

any property or rights which the corporation is authorized to

acquire or hold, or for services rendered to, or inuring to the

benefit of the corporation, provided a certificate setting forth

the number of shares in question, and the amount to be paid

thereon, and describing with reasonable definiteness the property

or rights or services to be accepted in payment thereof shall

have been, prior to the issue thereof, executed, acknowledged and

recorded as amendments to the Articles of Incorporation are re

quired to be executed, acknowledged and recorded. Shares of

stock having no par value shall not be issued until such a certifi

cate shall have been executed, acknowledged and recorded and

then only pursuant to the terms of such certificate. Such cer

tificate may as to any shares which have not been actually issued

pursuant thereto be amended by a new certificate executed, ac

knowledged and recorded in like manner as the original cer

tificate."58

The further objection raised by Mr. Cook that the American

public is incurably imbued with the idea that a share of stock

represents or should represent, a fixed sum finds an answer in

the fact that the "stocks of corporations organized under these

statutes are quoted on the exchange side by side with those with

a par value and are dealt in without seeming discrimination. The

number of corporations taking advantage of this statute is in

creasing, as confidence in the benefits of the change is estab

lished."60

Every fair-minded advocate of the theory of unvalued stock

will welcome discussion and criticism of the principle, for the

fact must be recognized that legislation embodying such a rad

ical innovation and extending over a period of only ten years

cannot be wholly adequate or free from imperfections. More

over, the unscrupulous promoter will as certainly seek to serve

his own selfish ends through the manipulation of unvalued shares

as he has through the use of valued shares in the past, and the

necessity of further safeguards will doubtless develop with the

increasing use of non par value stock. However, the fact re

mains that it is a condition rather than a theory with which

we are confronted and that the question is no longer one for

academic discussion. The spread of the movement continues un

abated, and the fact that foreign corporations with shares of no

50 Report of the Committee on a Uniform Incorporation Act (1920) 16.

oo Shares Without Par Value, (1921) 21 Columbia Law Review, 278,

280.
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par value are being freely admitted into all but a few of the

states will unquestionably hasten the adoption of the act in the

jurisdictions where the formation of domestic corporations on

this basis is not now permissible. Otherwise, foreign corpora

tions will possess an advantage denied to domestic corporations.

This proved to be one of the most forceful and convincing argu

ments in favor of the passage of the non par value stock act by

the 1921 legislatures of Kansas and Missouri, into which states,

as has previously been noted, foreign corporations having unval

ued shares had previously forced their entrance through proceed

ings in mandamus.

It is submitted, therefore, that the theory, having received

such widespread legislative sanction, is now entitled to a fair

trial in actual practice, and that the most valuable criticism at

the present time will be constructive rather than destructive. If,

after such trial, it shall develop, as Mr. Cook suggests, that

stock without par value is merely "a skillfully devised scheme for

issuing a maximum of watered stock at a minimum risk," it

must fail, and its failure would mark the passing of a movement

remarkable both for the distinguished and disinterested charac

ter of its proponents and the rapidity of its spread.
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THE EFFECT OF THE WAR ON INTERNATIONAL LAWII. War and Neutrality!By Quincy Wright*

THE law of war is founded on a compromise between the

sentiment of humanity and the belligerent object of bring

ing the enemy to complete submission as soon as possible.1 Its

basic principle, which forbids destruction of life and property

of the enemy causing suffering out of proportion to the military

advantage gained,2 dates from ancient times,3 but its detailed

rules, though in many cases originating in the middle ages,4 have

not been unaffected by ephemeral conditions. The progress of in

vention, the concentration of national organization, and changes

in the humanitarian sentiment reflected by public opinion, have

continually produced modifications. The law of war has been

somewhat less stable than the law of peace, during the past

three centuries, and has perhaps been somewhat more affected by

recent social and scientific inventions, but on the whole the

World War has not shown it seriously out of harmony with

present conditions.

The law of neutrality is based on compromises between more

numerous and more changeable interests than the law of war, and

is more directly dependent upon changing conditions, especially

of transport and communication. Not only is there conflict be

tween the general interest of neutrals to continue trade uninter

ruptedly and of belligerents to bring the enemy to complete sub-

* Assistant Professor of Political Science, University of Minnesota.

t Continued from 5 Minnesota Law Review 436.

lLieber's Instructions, U. S. Army, G. O., 100, 1863, secs. 15, 16;

U. S. Rules of Land Warfare, 1914, secs. 10-13 ; Hall, International Law,

7th ed., (Higgins), sec. 17; 2 Westlake, International Law, 2nd ed., 128.

2 Declaration of St. Petersburg, 1868, Preamble ; IV Hague Conven

tion, 1907, Preamble, annex arts. 22, 23e.

3 "Whereas the taking and demolishing an enemy's forts, harbours,

cities, men, ships and crops, and other such things, by which our enemy is

weakened, and our own interests and tactics supported, are necessary acts

according to the laws and rights of war ; to deface temples, statues, and

such like erections in pure wantonness, and without any prospect of

strengthening oneself or weakening the enemy, must be regarded as an

act of blind passion and insanity," Polybius, 5: 11. Trans. Shuckburgh,

quoted in Walker, History of the Law of Nations, p. 53.

* Especially among the Saracens and Italians, Walker, op. cit. pp. 126,

130, 189.

r
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mission," but there are conflicts between particular interests of

states arising from peculiar geographical position, social organi

zation or state policy.6 States relying on a navy will want differ

ent rules of neutrality from states relying on land forces. So

also the interest of states with scattered territory and numerous

ports differs from that of compact and landlocked states. The

same is true of states supplied with ample raw materials in their

territory as opposed to states relying on external trade. Finally,

states with policies creating an expectation of war will approve

different rules of neutrality from those anticipating continuous

peace. Experience has shown that the peculiar interests of the

states which happen to be neutral and belligerent in a given war,

and the ratio of belligerent to neutral potential power has greatly

influenced the interpretation of the law of neutrality in every

war and has often modified the law itself.7 The law of neutral

ity has doubtless been more altered by the recent war than has

the law either of peace or war.

Reflection upon the recent war is likely to convince one that

fear of jeopardizing military success, whether by inviting repri

sals, stimulating the enemy to greater exertion, or making neu

trals enemies, is the only sanction of the laws of war and neu

trality likely to prevent violations by a belligerent fighting for

national existence. Consequently rules must be framed so that

observance is the best policy from a purely military standpoint

or they will be ignored in a closely contested war. Law may pre

vent wanton destruction of life and property in war but it cannot

hope to prevent violence which really makes for military success.8

As has been noticed the rules of war have developed in full

appreciation of this principle.9 Consequently self interest would

seem to sanction their observance by belligerents capable of

looking beyond the immediate military operation to the war as

a whole. Where solemnly accepted by treaty, as is the case with

many of the rules of war, the sanction of good faith fortifies,

though it must be feared somewhat feebly, that of utility. It

would seem that the war experience justifies most of the estab

lished law of war. Violations seem in fact to have reacted most

disastrously to the violator.10

5 Hall, op. cit. secs. 19, 20.

6 A. J. Balfour, The Freedom of the Seas, Interview to American

Press, May 1916, printed in Essays Speculative and Political, p. 211, et seq.

7 Oppenheim, International Law, 3rd ed., p. 94.

SSupra note 1. "Supra note 2, and Westlake, op. cit. pp. 61, 128.

10 5 Minnesota Law Rkview 444.
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The war has, however, shown that international law can not

greatly reduce the destructiveness of war. Rather it has shown

that with the progress of science and national organization the

destructiveness of war is likely to increase to an extent jeopard

izing the existing civilization.11 This consideration perhaps

suggests that the effort of international law to regulate war and

neutrality is of slight practical value and that international law

must more seriously devote itself to the regulation of condi

tions which lead to war and the elimination of war itself. Con

sequently (1) the right to declare war and (2) the right to re

main neutral have been considered first in this article. Of the

many topics in the laws of war and neutrality which have been

discussed during the war, two have been selected for considera

tion because they involve consideration of fundamental princi

ples which have been drawn in question by the war. These

are (3) the right to attack non-combatants, and (4) the right

to employ novel instruments of war. In all wars there have

been allegations of violations of international law. Such alle

gations may be met by a denial that the act complained of oc

curred, by a denial that the principle asserted is law, or by the

contention, admitting the fact and the law, that the departure

from law was justified by exceptional circumstances. The suffi

ciency of this contention is examined according as the act com

plained of is (5) in retaliation, (6) at convenience, or (7) under

necessity. In the law of war as of peace the need of more cer

tain and definite processes for sanctioning the law has been

felt, consequently in conclusion attention has been given to (8)

the responsibility for violations of the law of war.

1. The Right to Declare War

For over a hundred years international law has abandoned

the quest of early publicists for general principles distinguish

ing between just and unjust wars and the legal right to declare

war has been unlimited unless special treaties intervened.12 Thus

11 Lecture by Major General Sir Louis Jackson, Dec. 1919, Journ. of

the Royal United Service Institution, 65, No. 457, Feb. 1920, quoted in

H. G. Wells, The Outline of History, 2 : 567-571.

12 "Grotius devotes several chapters to an attempt to distinguish be

tween just and unjust causes of war. Such matters as these are supreme

ly important ; but they belong to morality and theology, and are as much

out of place in a treatise on International Law as would be a discussion

on the ethics of marriage in a book on the law of personal status." Law

rence, The Principles of International Law, p. 333. See also Hall, op. cit.

sec. 16; Wilson and Tucker, International Law, 7th ed. p. 236; Davis,
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the commission of the Peace Conference on responsibilities, al

though holding that "The war was premeditated by the Central

Powers together with their allies, Turkey and Bulgaria, and was

the result of acts deliberately committed in order to make it

unavoidable,"13 considered that even "a war of aggression may

not be considered as an act directly contrary to positive law"14

and consequently recommended that "The acts which brought

about the war should not be charged against their authors or

made the subject of proceedings before a tribunal."15 The Treaty

of Versailles, however, does not follow this recommendation,

but indicates a desire to modify the law by establishing a pecu

niary responsibility on states and a personal liability on govern

ments for making war without sufficient reason.By article 231 :"The Allied and Associated Governments affirm, and Germany

accepts, the responsibility of Germany and her allies for causing

all the loss and damage to which the Allied and Associated Gov

ernments and their nationals have been subjected as a conse

quence of the war imposed upon them by the aggression of Ger

many and her allies."

By article 227 "The Allied and Associated Powers publicly

arraign William II of Hohenzollern, formerly German Emperor,

for a supreme offense against international morality and the

sanctity of treaties," reference being apparently to the origin of

the war and violation of the neutralization treaties.

Special treaties in the past, have made it illegal, as between

contracting states, to declare war against neutralized states,1* to

declare war for the collection of public contract debts unless an

offer of arbitration has been refused,17 to declare war on account

of controversies susceptible of arbitration,18 and to declare war be-

Elements of International Law. 3rd ed., p. 272. 1 Halleck, however, dis

cusses just causes of war, 4th ed., 539 and see 7 Moore, International

Law Digest, 171.

13 Hearings before the Committee on Foreign Relation, United States

Senate. 1919, 66th Congress, 1st Sess., Sen. Doc. No. 106, p. 321.

i* Ibid. p. 329." Ibid. p. 336.

16 Treaties neutralizing Switzerland, 1815, Belgium, 1839, Luxemburg,

1867: 1 Westlake, op. cit. 27 et seq.17 II Hague Convention. 1907.

,s I Hague Convention 1899. art. 16, 1907. art. 38.

The United States has treaties with twenty-eight countries requiring

submission to arbitration of "Differences which may arise of a legal nature

or relating to the interpretation of treaties existing between the two con

tracting Parties and which it may not have been possible to settle by diplo

macy . . . provided nevertheless, that they, do not affect the vital in

terests, the independence, or the honor of the two contracting States, and
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fore a delay, usually of a year, for conciliation has elapsed.18 In

view of such treaties the commission referred to, finding that

"the neutrality of Belgium, guaranteed by the Treaties of the

19th April, 1839, and that of Luxemburg, guaranteed by the

Treaty of the 11th May, 1867, were deliberately violated by

Germany and Austria-Hungary,"20 recommended that "the grav

ity of these outrages upon the principles of the law of nations

and upon international good faith is such that they should be

made the subject of a formal condemnation by the Confer

ence."21 The Treaty of Versailles, as has been noted, refers to "a

supreme offense against . . . the sanctity of treaties" as a

ground for arraigning the Kaiser.

The League of Nations Covenant embodies several of the

limitations upon the right to declare war found in earlier special

treaties. Thus for members of the League, wars of conquest

(art. 10), and wars over controversies which have been arbi

trated (art. 13), or conciliated by unanimous recommendation

(art. 15) are made illegal, and all wars are forbidden until a

nine months' delay for peaceful settlement has intervened

(art. 12).22

2. The Right to Remain Neutral

Wheaton said, "The right of every independent state to re

main at peace while other states are engaged in war is an in

contestable attribute of sovereignty."23 This should not be

understood as a guarantee of neutrality. With the exception of

states permanently neutralized by special treaties, such as Bel

gium between 1831 and 1919, Luxemburg, 1867 to 1919 and

Switzerland since 1815, any state may be put at war against its

do not concern the interests of third Parties." Treaty With Great Britain,

1908, art. 1, Malloy, Treaties, Conventions, etc. p. 814.

19 By the Wilson-Bryan Peace Treaties, concluded by the United States

with twenty states, 1913-14 "any dispute arising between the High Con

tracting Parties of whatever nature they may be, shall, when ordinary

diplomatic proceedings have failed and the high Contracting Parties do

not have recourse to arbitration, be submitted for investigation and report

to a Permanent International Commission constituted in the manner pre

scribed in the following article. The High Contracting Parties agree notto resort, with respect to each other, to any act of force during the in

vestigation to be made by the Commission and before its report is handed

in." Art. 3 provides that the Commissioner shall report within one

year.

20 Hearings before Senate Foreign Relations Committee, p. 325.

« Ibid., p. 330.

22 Wright, Effects of the League of Nations Covenant, 13 Am. Pol.

Sci. Rev. 562, Nov. 1914.

23 Wheaton, Elements of International Law, 8th ed., (Dana) p. 509.
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will. The customary law of neutrality and the V and XIII

Hague Conventions of 1907 state the rights and obligations of

belligerent and neutral states but do not limit the right of either

to terminate the relation of neutrality by a declaration of war.2*

Wheaton's statement means that states are under no obligation

to go to war in the absence of special treaty and that so long as

they do not go to war and belligerents do not make war on them,

belligerents are bound to respect their rights as peaceful states.

For states members of the League this principle is changed by

article 16 of the Covenant which requires them to sever com

mercial relations or even to commit hostile acts against Covenant

violators. If the League is at war with a member or an outside

state no other member can be really neutral. Furthermore, the

guarantee of Article 10 requires members of the League to de

part from neutrality in case of external aggression against the

territorial integrity or existing political independence of one of

their number.

3. The Right to Attack Non-Combatants

Grotius thought that "a war declared against him who has

the supreme authority in a population is considered to be de

clared against all his subjects."25 In his Social Contract, Rous

seau took the opposite view that "war is not a relation of man

to man but of state to state, in which individuals are enemies

only accidentally not as men nor even as citizens but as soldiers,

not as members of their country but as its defenders."26 This

doctrine was approved by Portalis in opening the French Prize

Court in 180127 and a limited application of it is embodied in the

preamble of the Declaration of St. Petersburg, 1868 which reads

"That the only legitimate objects which states should endeavor

to accomplish during war is to weaken the military forces of the

enemy."2* This doctrine has been opposed, especially by British

writers, because of its inconsistency with practice and because of

the implication it carries with reference to the right to capture

enemy private property at sea.20 It has also been opposed, es-

24 Wright, 5 Minnesota Law Review 405.

25 Grotius, De Jure Belli ac Pacis, 1. 3 c. 3, par. 9.

26 Rousseau, Social Contract, 1. 1, c. 4.

27 Westlake, op. cit. 2 : 40 ; Hall, op. cit. p. 66.

2SWestlake, op. cit. 2: 57. The superior court of military justice of

the German Empire in a decision of Aug. 10, 1915 declared that war is a

contest between States only and does not affect the rights of private indi

viduals. Clunet, Journal de Droit International Prive, 1917, p. 257, cited,

Garner. International Law and the World War, 1 : 4.

20 Hall, op. cit. p. 70; Westlake, op. cit. 2: 41.
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pecially by German writers, because of the impediment it offers

to the rapid attainment of the objects of war.30

"The greatest kindness in war" wrote von Moltke, "is to

bring it to a speedy conclusion. It should be allowable, with that

view, to employ all methods save those which are absolutely ob

jectionable. I can by no means profess agreement with the

Declaration of St. Petersburg, when it asserts that the weaken

ing of the military forces of the enemy is the only lawful pro

cedure in war. No; you must attack all the resources of the

enemy's government—its finances, its railways, its stores, and

even its prestige."

In spite of these objections, international law has tended to

distinguish between the armed forces and the peaceful popula

tion of belligerent states and, in accord with Rousseau's theory,

to exempt the latter so far as possible from the rigors of war.31

During the recent war this distinction was to a considerable de

gree abandoned. Most of the belligerents adopted the practice

of interning resident enemy civilians and of treating them in a

manner similar to prisoners of war.32 Furthermore, enemy

civilians subject to draft found on neutral vessels on the high

seas were regarded as "persons embodied in the armed forces

of the enemy" and hence subject to removal by belligerents.33

All of the belligerents also employed economic pressure upon the

enemy civilian population to the greatest possible extent. By se

questering enemy private property in their territory and black

listing enemy firms in neutral countries as well as by confiscating

or destroying enemy private property at sea, by the cutting of

cables and the censorship of mails, by the application of continu

ous voyage to blockade and indefinitely extend contraband lists,

by the use of mine fields, submarine zones, rationing agreements

with neutrals, domestic embargoes and by other means designed

to cut off the enemy from commerce and intercourse they sought

to bring effective pressure upon the government through the finan

cial ruin and starvation of its civilian population, as well as

through the elimination of essential military supplies. Finally

Germany adopted a policy of bringing pressure upon the enemy

by terrorizing the civilian population. With this object they bom

barded cities from warships, aircraft and long range guns, they

so U. S. Rules of Land Warfare, 1914, art. 10, Garner, op. cit. 1 : 4.31 U. S. Rules of Land Warfare, art. 29; IV Hague Convention, 1907

annex, arts. 1-3; Westlake. op. cit. 2: 41.

32 1 Garner, op. cit. 56 et seq.

" Ibid., 2 : 362 et seq.
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sank merchant vessels without warning and they levied severe

collective punishments in occupied areas by heavy fines, destruc

tion of cities, deportation and execution of civilians.84

The development in the recent war of these methods, which

subjected civilians in an unusual degree to the hardships of war,

may be accounted for by three circumstances : ( 1 ) The general

adoption of universal compulsory military service which ren

dered every able bodied enemy subject a potential if not an

actual member of the armed forces.35 (2) The development of

a highly centralized government control of all national resources

including food and raw materials of manufacture, thus destroy

ing the distinction between imports intended for civilian use and

imports intended for the armed forces.36 (3) The development

of a theory of psychology on the part of the Germans that na

tional morale could be broken by physical terrorization of the

civilian population37 and on the part of the allies that national

morale could be broken by the economic starvation of the civil

ian population.38

It seems probable that if wars continue the administrative

and technical conditions represented by the first two of these

circumstances will continue and consequently in so far, civ

ilians will suffer from the war. Experience during the war

seems to have demonstrated that the German view of national

psychology was not well founded. Terrorism seems to have

resulted in a stimulation of energy and determination. The air

raids on London aided the recruiting officer, and the fall of

Big Bertha shells in Paris aroused the waning spirit of France

to renewed determination. The Allies' view of national psy

chology on the other hand, which had been demonstrated by

the experience of the Napoleonic wars and fortified by that of

the American Civil War, was reinforced by that of the World

War. A gradual loss of wealth and decline in the abundance

of luxuries, conveniences and even necessities of life, does

not sting the people into renewed effort as does a sudden bar-

3* For full discussion of these practices see Garner op. cit.

35 The Federico, Conseil du Prises, France, March 15, 1915, 42 Clunet,

192. and supra note 33.

36 British note to U. S. Feb. 10, 1915, U. S. White Book, European War

No. 1, p. 51 (hereafter cited White Book), quoted with approval in The

Kim, L. R. [1915], P. 215.

"Kellogg, 122 Atlantic Monthly, 289, (Sept. 1918.)

38 This is not a new theory. See Mahan, The Influence of Sea Power

upon History, p. 198, Sea Power in Relation to the War of 1812 1 : 288.

Printed in Mahan on Naval Warfare, 96, 139.
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barity. It slowly breeds irritability and discontent, arouses sus

picions of hoarding and government inefficiency, a weariness of

war and withdrawal of popular support from renewed military

effort.

If this analysis is correct it would seem that methods of

terrorism may continue to be prohibited by the law of war.

If, however, by the use of poison gases it becomes possible to

destroy entire civilian populations this argument would not hold.

Annihilation might be of military advantage even if the psy

chological effect of terrorizing were not. We may conclude that

in the future the law of war must modify its distinction be

tween armed forces and civilian populations and that the lat

ter are likely to suffer more in future wars than they have

in the past.

4. The Right to Employ Novel Instruments of War

Natural science reinforced military science to a high de

gree during the war, its leading contributions being the wire

less telegraph, air craft, submarines and poison gases. The

world war first witnessed the extensive adaptation of these in

ventions to military purposes. New instruments of war have

generally been looked upon with disfavor on their introduc

tion. The cross-bow, fire arms, chain shot, explosive bullets,

dum-dum bullets, have been at different times prohibited.39

The Hague Declaration of 1899 relating to air craft expired

in five years, and though the Hague Conference of 1907 at

tempted to prohibit the dropping of explosives from air craft40

and the bombardment "by any means whatever" of undefended

towns and villages41 the conventions containing these provisions

were not strictly binding in the world war because some of

the belligerents had not ratified.42 One of the Hague Declara

tions of 1899 forbade "the use of projectiles the sole object of

which is the diffusion of asphyxiating or deleterious gases"

which was binding until entry into the war by the United States,

the only non-ratifying belligerent.43 The prohibition against

39 Maine, International Law, p. 139 ; 1 Halleck, op. cit. 618 ; Lawrence,

op. cit. p. 543.

40 XIV Hague Conventions 1907.

41 IV Hague Conventions 1907, annex art. 25.

42 The Hague Conventions relating to war and neutrality all contain

the clause "the provisions are binding between contracting powers and

only if all the belligerents are parties to the convention."

43 Brazil and Cuba had also failed to ratify but they did not enter the

war until after the United States.
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poison and poisoned weapons in article 23a of the Hague Con

ventions of 1899 and 1907, though binding through the war

does not seem to include poison gases.44

The effort to prohibit specific instruments of war has never

availed if the weapon has proved effective. Most weapons

can be used in a number of ways and it would seem in prin

ciple that the manner and effect of use in particular circum

stances is the proper subject for legal regulation rather than the

instrument itself. Thus the use of aircraft for observation and

bombardment of armed enemy forces could hardly be objected

to whatever opinion might be entertained of aerial bombard

ment of cities. So also submarine operations against enemy

warships would seem unobjectionable. Poison gases even if

their use is confined to enemy armed forces would be objec

tionable if the amount of suffering their use involves is in ex

cess of the military advantage gained. Radio telegraphy has

not raised questions as between belligerents though this in

vention has added to the burden of neutrals in preventing their

territory being used as a base of belligerent operations.

It is believed that the law of war will not prohibit the use

of particular instruments, except in rare cases such as poison,

dum-dum and small explosive bullets. The general prohibition

against "arms, projectiles, or material calculated to cause un

necessary suffering" in the Hague conventions of 1899 and

1907"a seems to state the correct theory and to cover all mili

tary inventions. Instruments of war must of course be used

in a manner to accord with established principles of interna

tional law, but even with this limitation most instruments, and

probably all of those here under discussion still have a field of

usefulness. Careful consideration, however, might well be given

to regulating in detail the manner in which these new inven

tions may legitimately be used.

5. Departures from Law in Retaliation

Much of the discussion with reference to belligerent and

neutral action during the war hinged on the contention that al

leged departures from the laws of war and neutrality were jus

tified by exceptional circumstances. Does the war experience

make possible a tentative definition of the exceptional circum-

44 1 Garner op. cit. 277.

44a Art. 23 e.
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stances which will in fact justify a departure from law? Such

exceptional circumstances may originate in the will of the party

acted against, in the will of the party acting, or in an external

will beyond the control of either of these parties. In other

words, departures from law may be based on retaliation, con

venience or necessity. Under each of these cases we may con

sider successively the justifiability of extraordinary measures

by belligerents against enemies, by belligerents against neutrals,

and by neutrals against belligerents.

The lex talionis is well established in international law.

"The law of war," says Lieber's Instructions, "can no more

wholly dispense with retaliation than can the law of nations, of

which it is a branch."45

Thus after Germany had violated international law by using

poison gas, bombing undefended towns, etc., an exceptional cir

cumstance existed which justified the allies in doing likewise,

though according to recognized principles :46

"Retaliation will . . never be resorted to as a measure of

mere revenge, but only as a means of protective retribution, and,

moreover, cautiously and unavoidably; that is to say, retaliation

shall only be resorted to after careful inquiry into the real oc

currence, and the character of the misdeeds that may demand

retribution."

The same principle doubtless applies to belligerent action in

derogation of neutral rights. If a neutral has failed to fulfill his

positive obligations of neutrality, the injured belligerent may re

taliate :"

"Suppose," said the British note of April 24, 1916, "that a

neutral failed to prevent his territory being made use of by one

of the belligerents for warlike purposes ; could he object to the

other belligerent acting in the same way?"

Thus after China had failed to prevent Japan using her terri

tory for conducting operations against Tsing Tau, Germany was

doubtless justified in attacking Japanese troops in that territory.48

Germany invoked the principle of retaliation to justify her

submarine warfare. It could hardly be alleged that retaliation

against enemy illegalities can justify acts impairing the funda-

45 Lieber's Instructions, art. 27 ; U. S. Rules of Land Warfare, 1914,

art. 38U

-"'lieber's Instructions, art 28; U. S. Rules of Land Warfare, 1914,

art. 381.

47 Par. 38, White Book. No. 3. p. 77.

4S 2 Garner, op. cit. 239.



526 MINNESOTA LAW REVIEW

mental rights of an innocent neutral and Germany did not allege

this. She asserted however, that the neutrals affected were not

innocent since they had, to her detriment, acquiesced in enemy

impairments of their rights, although they possessed a means of

compelling respect.40

"The German Government" wrote Foreign Minister von

Jagow, "have given due recognition to the fact that as a matter

of form the exercise of rights and the toleration of wrong on

the part of neutrals is limited by their pleasure alone and in

volves no formal breach of neutrality. The German Govern

ment have not in consequence made any charge of formal breach

of neutrality. The German Government can not, however, do

otherwise, especially in the interest of absolute clearness in the

relations between the two countries, than to emphasize that

they, in common with the public opinion in Germany, feel them

selves placed at a great disadvantage through the fact that

the neutral powers have hitherto achieved no success or only

an unmeaning success in their assertion of the right to trade

with Germany, acknowledged to be legitimate by international

law, whereas they make unlimited use of their right to tolerate

trade in contraband with England and our other enemies. Con

ceded that it is the formal right of neutrals not to protect their

legitimate trade with Germany and even to allow themselves

knowingly and willingly to be induced by England to restrict

such trade, it is on the other hand not less their good right, al

though unfortunately not exercised, to stop trade in contraband,

especially the trade in arms, with Germany's enemies. In view

of this situation the German government see themselves com

pelled, after six months of patience and watchful waiting, to

meet England's murderous method of conducting maritime war

fare with drastic counter measures."

Nor was Germany alone in this contention. Said Great Britain

in her Memorandum of April 24, 1916 :5°

"The mere abstract question of the legitimacy of measures

of retaliation adopted by one belligerent against his opponent,

but affecting neutrals also, is one of which His Majesty's gov

ernment think the discussion might well be deferred. It is a sub

ject of considerable difficulty and complexity, but His Majesty's

government are surprised to notice that the government of the

states seem to regard such measures of retaliation in war as il

legal if they should incidentally inflict injury upon neutrals. The

advantage which any such principle would give to the deter

mined law-breaker would be so great that His Majesty's gov

ernment can not conceive that it would commend itself to the

conscience of mankind. To take a simple instance, suppose that

*" Note to U. S. Feb. 16, 1915, White Book, No. 1, p. 57.

5° Par. 38, Ibid. No. 3, p. 77.
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one belligerent scatters mines on the trade routes so as to im

pede or destroy the commerce of his enemy—an action which is

illegitimate and calculated to inflict injury upon neutrals as well

as upon the other belligerents—what is that belligerent to do?

Is he precluded from meeting in any way this lawless attack

upon him by his enemy? His Majesty's government can not

think that he is not entitled by way of retaliation to scatter mines

in his turn, even though in so doing he also interferes with neu

tral rights. Or take an even more extreme case. Suppose that

a neutral failed to prevent his territory being made use of by

one of the belligerents for warlike 'purposes, could he object to

the other belligerent acting in the same way? It would seem that

the true view must be that each belligerent is entitled to insist on

being allowed to meet his enemy on terms of equal liberty of

action. If one of them is allowed to make an attack upon the

other regardless of neutral rights, his opponent must be allowed

similar latitude in prosecuting the struggle, nor should he in that

case be limited to the adoption of measures precisely identical

with those of his opponent."

This seems to assert a belligerent right to retaliate against neu

trals, not only for failure to meet their positive duties but for

failure effectively to assert their rights. The same argument was

used during the French revolutionary and Napoleonic wars.51

In the present war as then, the United States was unwilling to

accept it.52

"If the course pursued by the present enemies of Great

Britain," wrote Secretary of State Bryan in 1915, "should prove

in fact to be tainted by illegality and disregard of the principles

of war sanctioned by enlightened nations, it can not be supposed,

and this government does not for a moment suppose, that His

51 See discussion of French retaliatory decrees, 1795, 1797, 5 Moore,

Digest, 592, 598, and of British and French retaliatory measures 1806,

1807, Ibid. 7: 798. Lord Stowell justified condemnation of an American

vessel under the British retaliatory orders in Council with the remark

"I have not observed that these Orders in Council, in their retaliatory

character, have been described in the argument as at all repugnant to the

law of nations, however liable to be so described if merely original and

abstract," (The Fox, Edw. Adm. 311, 1811; 2 Roscoe's Prize Cases, 61.)

This decision was criticized in the Edinburgh Review, Feb. 1812 quoted

7 Moore, Digest. 648, was cited with approval by Sir Samuel Evans in

The Zamora, L. R. [1916] P. 43 and by Sir Edward Grey in a note to the

United States, July 31, 1915, (White Book, No. 2, p. 181) but was criti

cized by Lord Parker of Waddington in The Zamora L. R. [19161 2 A. C.

95. The American claimants in this case contended that the Orders in

Council had ceased to have any justification as retaliatory measures be

cause Napoleon had already withdrawn his obnoxious Berlin and Milan

decrees by the Cadore letter of August 5, 1810. but Lord Stowell denied

that the letter had had such an effect. (See Fish, American Diplomacy,

p. 168.)

"Note March 30, 1915, White Book No. 1, p. 70. See also note Oct.

21, 1915, par. 33, Ibid. No. 3, p. 37.
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Majesty's government would wish the same taint to attach to

their own actions or would cite such illegal acts as in any sense

or degree a justification for similar practices on their part in so

far as they affect neutral rights."

The United States, however, insisted that in fact it had not

acquiesced in illegalities by either belligerent.53 It is believed

that a neutral which fails to exert "due diligence" to protect its

fundamental rights on the high seas although not liable to repar

ation as is a neutral which /ails to use due diligence to prevent

its territory being used as a base of belligerent operations, is

nevertheless liable to losses incident to retaliation by the injured

belligerent against the enemy. It should be noted however, that

the "due diligence" of a neutral in asserting its rights at sea

can not be measured by its success in actually protecting them.

Consistent failure of a neutral to prevent its territory being used

as a base of operations creates a strong presumption that the neu

tral has not employed due diligence, but no such presumption

follows from consistent failure to gain results from protests

against belligerent illegalities at sea.

Neutrals may undoubtedly retaliate against belligerents. The

V Hague Convention of 1907 permits a belligerent to utilize rail

way material coming from neutral territory when "absolutely

necessary" but "a neutral power may likewise, in case of neces

sity, retain and utilize to an equal extent material coming from

the territory of the belligerent power" (Art. 19). Resistance by

neutral merchant vessels to visit and search is ordinarily illegal

but the United States was unquestionably justified in placing

an armed guard on American merchant vessels "in view of the

announcement of the Imperial German government on January

31, 1917, that all ships, those of neutrals included, met within

certain zones of the high seas, would be sunk without any pre

caution being taken for the safety of the persons on board and

without the exercise of visit and search."5* Similarly the vari

ous American states were justified in assuming an attitude of

partiality toward the Allies and the United States after entry

of the latter into the war, in retaliation for repeated German

violations of neutral rights.5"' In fact however, these Latin Amer

ican decrees generally professed to be based on Pan-American

"Note to Germany April 21, 1915, Ibid. No. 1. p. 74.

-* Naval War College. International Law Documents, 1917, p. 275.

55 See Brazilian Notification, April 11, 1917 and Peruvian Notification,

Oct. 6, 1917, N. W. C, Int. Law Docs., 1917, pp. 64, 198.
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solidarity rather than on retaliation.56 Such retaliatory acts by

neutrals may be taken by the belligerent affected as acts of war,

as Uruguay admitted in asking Germany whether she regarded

Uruguay at war after the latter had opened her ports to Ameri

can war vessels.57

6. Departures from Law at Convenience

Assertion by a state of the right of retaliation, is however,

very different from assertion of a right to depart from the law

in view of novel circumstances created by its own act or inten

tion, though the latter doctrine has been asserted by some text

writers and as embodied in the German War Book has become

known as the "German doctrine of military necessity."58 In ac

cordance with this doctrine the strategic advantage to Germany

of an invasion of France from Belgium was said by Chancellor

Bethmann-Hollweg to, create a necessity justifying violation of

the neutralization of Belgium and Luxemburg.59 The imme

diate military advantage gained by terrorizing the population of

invaded territory was thought by the German command to justify

brutality against civilians contrary to the rules of war.60 The

"vital interests" of Germany were said to justify submarine war

fare against merchant vessels.61 The results of these measures

seems to indicate that perhaps ultimate success would really have

been more nearly attained by strict observance of the law.

Similar arguments were used to justify belligerent action

against neutrals but they were not accepted. Thus the military

56 Decrees and notifications by Brazil, June 4, 1917: Costa Rica, April

12, 1917; Guatemala, April 28, 1917; Peru, July 28, 1917; Salvador, Oct. 6,

1917; Uruguay, June 18, 1917; N.W. C, Int. Law Docs., 1917, pp. 64,

77, 162, 197, 210, 249.

57 N. Y. Times Current History, 8 (pt. 1) p. 429, N.W. C., Int. Law

Docs., 1918, p. 11.

58 2 Garner, op. cit. 195 ; Infra Note 83.

59 "Gentlemen, we are now acting in self defense. Necessity knows no

law. Our troops have occupied Luxemburg and have possibly already

entered on Belgian soil. Gentlemen, that is a breach of international law.

The French government has notified Brussels that it would respect Belgian

neutrality as long as the adversary respected it. But we know that France

stood ready for an invasion. France could wait, we could not. A French

invasion in our flank and the lower Rhine might have been disastrous.

Thus we were forced to ignore the rightful protests of the Governments

of Luxemburg and Belgian. The injustice—I speak openly—the injustice

we thereby commit we will try to make good as soon as our military aims

have been attained. He who is menaced as we are and is fighting for his

All, can only consider the one and best way to strike." Speech of Imperial

Chancellor, Bethmann-Hollweg in Reichstag, Aug. 4, 1914.

6o Kellogg, 122 Atlantic Monthly 289, (Sept. 1918).

61 White Book, No. 1, p. 53.
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advantage accruing from the use of submarine vessels did not

justify their use in a manner contrary to accepted rules of mari

time warfare.62

"The government of the United States," wrote Secretary

Bryan in the first Lusitania note, "desires to call the attention of

the Imperial German Government with the utmost earnestness

to the fact that the objection to their present method of attack

against the trade of their enemies lies in the practical impossi

bility of employing submarines in the destruction of commerce

without disregarding those rules of fairness, reason, justice, and

humanity, which all modern opinion regards as imperative."

Nor can a neutral, which desires to continue that status, de

part from the accepted rules from motives of interest or sympa

thy. This applies not only to generally accepted rules but to

regulations which the neutral may have issued at discretion at

the beginning of the war. Thus though the United States was

unquestionably at liberty to impose an impartial prohibition upon

trade in arms at the beginning of the war, as did Brazil,63 having

chosen not to interfere with such trade, it would have been un

neutral to have altered the regulations later when the legitimate

military effort of one belligerent had excluded its enemy from

the benefits of that trade.6*

"This government," wrote Secretary of State Bryan to Ger

many, "is constrained to hold, in view of the present indisput

able doctrines of accepted international law, that any change in

its own laws of neutrality during the progress of a war which

would affect unequally the relations of the United States with

the nations at war would be an unjustifiable departure from the

principle of strict neutrality by which it has consistently sought

to direct its actions. . . . The placing of an embargo on

the trade in arms at the present time would constitute such a

change and be a direct violation of the neutrality of the United

States."

There is only one way in which a state may by unilateral act

change its obligations under the international law of neutrality,

and that is by assuming the responsibilities of war. A belliger

ent may increase his rights and reduce his obligations toward a

neutral by declaring war against it, and a neutral is equally free

to declare war' against a belligerent. This being done :65

62 Ibid. No. 1, p. 76. The attempted justification of submarine warfare

against neutrals on the grounds of retaliation has been referred to, supra

note 49.

1,3 Rules, August 4, 1914, art. 4, N. W. C., Int. Law Docs. 1916, p. 10.

M White Book, No. 1, p. 75.

65 U. S. Rules of Land Warfare, 1914, art. 11.
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"Military necessity justifies a resort to all the measures which

are indispensable for securing the object of war and which are

not forbidden by the modern laws and customs of war."

Even the right to declare war is somewhat limited under the

League of Nations Covenant, but short of the exercise of that

right, a state is clearly bound by the law of neutrality.

But it has been suggested that some of the traditional prac

tices of war and neutrality do not in reality involve fundamental

principles and are not obligatory if changed conditions render

their observance inexpedient. Thus while the United States was

neutral the British government continually emphasized the dis

tinction between acts affecting "life" and those affecting "prop

erty" implying that some rules of neutrality are more funda

mental than others.66 This contention seems to be admitted by

Secretary of State Bryan in his note of March 30, 1915 :07

"The government of the United States is, of course, not

oblivious to the great changes which have occurred in the con

ditions and means of naval warfare since the rules hitherto gov

erning legal blockade were formulated. It might be ready to ad

mit that the old form of 'close' blockade with its cordon of ships

in the immediate offing of the blockaded ports is no longer prac

ticable in face of an enemy possessing the means and oppor

tunity to make an effective defense by the use of submarines,

mines, and aircraft ; but it can hardly be maintained that, what

ever form of effective blockade may be made use of, it is impos

sible to conform at least to the spirit and principles of the estab

lished rules of war."

This principle was invoked by the allies to justify departures

from hitherto accepted methods for enforcing belligerent rights

at sea. Thus the great size of modern merchant vessels and the

bulkiness of their cargoes was claimed to justify search in port.68

The use of mine fields, submarines, and aircraft by enemies was

claimed to justify distant blockades.69 The ease of transit from

adjacent neutrals to belligerents was claimed to justify applica

tion of the doctrines of continuous voyage and ultimate destina

tion to conditional contraband and blockade.70 The enemy con

trol of foodstuffs and other articles of conditional contraband

66 Moore, Principles of American Diplomacy, p. 80.

67 White Book, No. 1, p. 70.

68 The Zamora L. R. [1916], 2 A. C. 108, 2 British and Colonial Prize

Cases 28 ; Higgins, ed. Hall, International Law, p. 801 ; British Memoran

dum to United States, April 24, 1916, pars. 4-8, White Book, No. 3, p. 64.

60 Supra note 67.

70 The Kim, L. R. [1915] P. 215; British Memorandum to U. S, April

24, 1916, par. 18, White Book, No. 3, p. 70.
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was claimed to justify a treatment of such goods as absolute

contraband.71 New means of communication was claimed to

justify modification of traditional prize court procedure and

rules of evidence.72

Although these novel methods of the allies were protested by

neutrals, yet the protests were much less emphatic than those

occasioned by the novelties in maritime warfare introduced by

Germany. Instead of search in port and a virtual extension of

blockade to neutral ports, Germany employed the submarine to

sink merchant vessels at sight in defined war zones as a blockade

measure.73 The distinction would seem to lie in the fact that

German impaired much more fundamental neutral rights than did

the allies.74 The exact process by which a ship engaged in a pro

hibited trade is compelled or induced to come into a belligerent

port is of less importance to neutral states than the personal safety

of their citizens legitimately traveling on the high seas.

Though doubtless customary international law must be cap

able of adaptation to new conditions, and distinctions must be

recognized in the binding character of its principles and rules,

yet it must be emphasized that the elaboration of such distinc

tions by belligerents and neutrals in time of war is a process at

tended with considerable risk for the stability of law. The law

of neutrality has grown up on compromises between belligerent

and neutral interests with due consideration to the peculiar inter

ests of states relying on naval power and states relying on land

power, of states with numerous ports and land-locked states, of

states with ample raw materials and states without. 74a A slight

interference with such a structure of compromise in time of stress

is likely to bring the whole to the ground.75

71 Supra note 36.

72 British Memorandum, cited, Par. 13, White Book, No. 3 p. 68.

73 Note to U. S. Jan. 31, 1917, White Book. No. 4, p. 404, 405.

74 In criticizing Professor Garner's discussion of German and allied

maritime methods. Professor Corwin does not notice this distinction. 4

Weekly Review 202, March 2, 1921.

74a Supra notes 5, 6.

75 U. S. note to Great Britain, Oct. 21, 1915, pars. 33-35, White Book.

No. 3, p. 38. The compromise character of conventional rules of maritime

international law and the dependence of the whole upon the exact preser

vation of each part is illustrated by the memorandum of the drafting

committee upon article 65 of the Declaration of London (Naval War

College, International Law Topics, 1909. p. 155, 4 Minnesota Law Re

view 20), and by the disastrous effect upon this whole codification of law

when some of the belligerents insisted upon a few modifications. (White

Book, No. 1, pp. 5-8.)

"\
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7. Departures from Law under Necessity

We have now come to the class of cases in which a departure

from the normal laws of war and neutrality have occurred, most

difficult to pass upon, namely those in which a belligerent or a

neutral has invoked in justification exceptional circumstances be

yond the control either of itself or of the state which will be ad

versely affected by the act. Such exceptional circumstances in

clude not only "force majeure" or "act of God" but also acts of

compelling character of a mundane third party. They are said

to occasion a "necessity" which will justify departure from in

ternational law.

As between belligerents it is well recognized that certain hu

mane practices, called by Grotius temperamenta belli76 should

be observed unless unexpected circumstances intervene. So by

the IV Hague Convention of 1907 (art. 23g) it is forbidden "to

destroy or seize the enemy's property, unless such destruction

or seizure be imperatively demanded by the necessities of

war" and in the naval bombardment of military supplies, accord

ing to the IX Hague Convention (art. 2) a belligerent "incurs

no responsibility for any unavoidable damage which may be

caused."

The same distinction may be made with reference to neutral

rights. Though a belligerent is normally obliged to refrain from

destroying neutral merchant vessels, yet by the unratified Declara

tion of London (art. 49), if he can place the persons on board in

safety he may destroy a neutral vessel liable to condemnation if

failure to do so "would involve danger to the ship of war or to

the success of the operations in which she is at the time engaged."

So also by the V Hague Convention of 1907 (art. 19) a bel

ligerent may utilize railway material coming from neutral terri

tory "where and to the extent absolutely necessary," and in

maritime warfare a similar belligerent right of taking neutral

vessels in port is recognized under the custom of angary.77

A neutral state may depart from the usual regulations of

neutrality in the presence of circumstances over which it has

no control which menace its rights. Thus though the preamble

of the XIII Hague Convention of 1907 asserts that neutral regu

lations shall not be altered in the course of the war yet excep-

76 Grotius, op. cit. lib. iii, c. 10.

77 Wilson and Tucker, International Law, 7th ed., p. 320.



534 MINNESOTA LAW REVIEW

tion is made where experience has shown the necessity for such

change for the protection of the rights of that power. Chile in

voked this provision to justify modification of her coaling regu

lations as did Spain to justify modification of her regulations

for sojourn, so as to exclude submarines.78 As has been noticed

the United States found no circumstances which would justify

departure from her practice of permitting individuals to trade in

munitions of war from American territory.70

From these examples it is clear that conventional and cus

tomary international law recognize that certain rules may be

overridden in case of necessity though it must be a real neces

sity and not a mere convenience. It is difficult to define accurate

ly the circumstances which give evidence of such a necessity but

it seems clear that they must be matters of fact the menace of

which is ascertainable by objective proof, and not mere opinions

as to distant dangers;80 that they must be exceptional and con

trary to the normal course of events ;sl that they must be un

intended and beyond the control of the party invoking them.82

— "Naval War College, IntTLavTDocsT 1916,^>. 22, 1917, p. 213.

19 Supra note 64.

so "Necessity is a defence when it is shown that the- act charged was

done to avoid an evil both serious and irreparable ; that there was no other

adequate means of escape ; and that the remedy was not disproportioned

to the evil" (Wharton, Criminal Law, sec. 95.) In a classic statement

Secretary of State Webster said "a necessity of self defence" must be

"instant, overwhelming, and leaving no choice of means and no moment

for deliberation" and "must be limited by that necessity and kept clearly

within it." (2 Moore, Digest. 412). Wharton agrees with this that "the

right of self defence can only be appealed to to ward off a danger that

is actual and immediate" (op. cit. sec. 97a, 102) but necessity goes beyond

mere self defence. While the latter excuses only "the repulse of a wrong,

necessity justifies the invasion of a right" (sec. 97), thus anticipating the

future on the Roman law doctrine. "Melius est occurrere in tempore, quam

post exitum vindicate." L. 1 c. (3. 17).

81 "It is submitted that military necessity can only be invoked to

justify the destruction of a prize in the presence of exceptional circum

stances which were unforeseen and beyond human powers of control. Of

this character would be the state of the sea, the unseaworthiness or slow

ness of the prize, or the depletion of the captor cruiser's crew by unfore

seen circumstances. Circumstances which are the rule and known before

the belligerent vessel leaves its home port, such as an absence of colonial

ports to which a prize might be sent, or the inherent inability of the type

of vessel employed to carry a crew sufficient to furnish prize crews, can

not be pleaded as grounds of military necessity. In the former case, the

circumstances are exceptional and unpremeditated. In the latter, they are

the rule and foreseen. In the former case, the intention is to bring the

prize in, but circumstances have prevented. In the latter case, the inten

tion is to destroy all vessels." Wright, 11 Am. Journ. Int. Law, 376.

82 "It has been sometimes said that necessity can never be advanced as

a defence when the necessity is the result of the defendant's own culpable

act. This cannot be accepted as universally true. . . . But if the

necessity be rashly rushed into, it mav cease to be a defence." Wharton,

op. cit. sec. 96. See also, supra note 81.
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There are however, many prohibitions in the laws of war and

neutrality stated in absolute terms by treaty. Can these be over

ridden by necessity? The doctrine of Kriegsraison as stated by

Professor Lueder asserts that they can.83 We agree with West-

lake and others that this position seriously jeopardizes the law81

and ignores the fact that the law itself has taken account of all

the "necessities" really essential to the effective prosecution of

war.85

Thus in applying the doctrine of necessity we must guard

against two errors, that of considering a convenience a neces

sity, and that of regarding an absolute prohibition as qualified.

The attempted justification of the invasion of Belgium commit

ted both errors. There was no objective evidence of a menace

to Germany from French invasion through Belgium sufficient

83 "The justifiableness of kriegsraison can not be denied on occasions of

extreme necessity. If the necessity of individuals is recognized as exempt

ing them from punishment for things never so injurious done by them

from that necessity, this must be still more the case in war since so much

more is at stake. When therefore the circumstances are such that the at

tainment of the object of the war and the escape from extreme danger

would be hindered by observing the limitations imposed by the laws of

war, and can only be accomplished by breaking through those limitations,

the latter is what ought to happen. It ought to happen because it must

happen, that is, because the course of no war will in such extreme cases

be hindered and allow itself to end in defeat, perhaps in ruin, in order

not to violate formal law. No prohibition can in such a case effect any

thing, or present a claim to recognition and validity ; and it would be idle

to formulate one, for from what commander or from what state could

such heroism of meekness and renunciation be expected?" (Lueder in

Holtzendorff, Handbuch des Volkerrechts, vol. 4, sec. 66, p. 255, trans, in

Westlake, Collected Papers, p. 244.)

"Westlake, Collected Papers, p. 246-247; 2 International Law 128; 2

Cobbett, op. cit. 96; 2 Garner, op. cit. 196-198.

85 By recognizing both the special necessity to disregard temperamenta

belli in exceptional emergencies (supra) and the general necessity to

destroy life and property in a manner contrary to the law of peace in

order to accomplish the objects of war. "Military necessity justifies a re

sort to all the measures which are indispensable for securing this object

(of war) and which are not forbidden by the modern laws and customs of

war." (U. S. Rules of Land Warfare, 1914, art. 11, see also arts. 12, 13,

repeating Lieber's Instructions, arts. 15, 16.) Grotius states as the basis of

the natural law of war, "The means which lead to an end in a moral

matter receive their intrinsic value from the end : wherefore the steps

that are necessary (to a lawful end), necessity being taken not in physical

exactness but morally, we have a right to use." (op. cit. lib. iii, c. 1, par. 2.

See also IV Hague Convention, 1907, Preamble ; 2 Westlake, International

Law, 61 ; 2 Cobbett, op. cit. 95, note g. Lueder admits that appeal to

Kriegsraison "can only be of exceptional occurrence, for the laws of war

are so framed by ordinary custom and well weighed conventions that

ordinarily it is possible to follow them. They are built on those relations

of fact which are usually met with, just as are the rules of public national

law and private law, and in the one case as in the other only special ex

ceptional conditions can make it impossible to follow them." (Holtzendorff,

loc. cit., Westlake, Collected Papers, p. 244.)
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to create a real necessity, and even had there been, the prohibi

tions of the neutralization treaty of 1839 being absolute, inva

sion of Belgium by German troops would not have been justifi

able.86 As to submarine warfare, although the prohibition against

destruction of merchant vessels is qualified, yet the prohibition

against endangering the lives of non-combatants traveling in

them is absolute. Furthermore it can not be said that the diffi

culty of bringing in prizes due to geographical facts existent be

fore the war was an exceptional circumstance such as to create

a genuine necessity.87 The seizure of Dutch ships by Great

Britain and the United States in 1918 presents a doubtful case.

The prohibition against seizure of innocent neutral vessels in

belligerent ports is clearly qualified by the custom of angary,

but did a real necessity exist? It would seem that the shortage

of shipping was an ascertained fact menacing allied existence,

for which not they, but an exceptional circumstance, the illegal

German submarine warfare was responsible.88

Discussions during the world war seem to indicate that de

parture from the established law, both by belligerents and by

neutrals, may be justified by exceptional circumstances but the

convenience of the state so departing can never in itself be such

a circumstance. As the preamble of the IV Hague Convention

points out the law itself has been drawn in view of "military

requirements" and is not to be set aside by them. Yet it can not

be denied that neutrals have shown a tendency to acquiesce in

belligerent adaptations of customary procedure to new condi

tions so long as fundamental principles of the law have not

been impaired. Departure from certain customary practices may

be justified by necessity arising from well authenticated, excep

tional and unintended circumstances clearly menacing vital in

terests, and the conventional laws of war and neutrality have in

terms provided for such departures. Necessity does not, how

ever, justify departures from absolute prohibitions of law. These

may be justified only as retaliation for equal and unremedied

departures by the party to be adversely affected.

8. Responsibility for Violation of the Law of War

The IV Hague Convention of 1907 dealing with the law of

war on land provided that "a belligerent party which violates"

its provisions "shall, if the case demands, be liable to pay com-

Sli2 Garner, op. cit. 201-202. supra, note 59.

" 1 Ibid. 373, supra, note 81.88 Naval War College, Int. Law Docs., 1918, p. 166.
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pensation. It shall be responsible for all acts committed by per

sons forming part of its armed forces." (art. 3) The Commis

sion of the Peace Conference on Responsibilities listed thirty-

two offenses of which Germany was found to be guilty and con

cluded :

"The war was carried on by the Central Empires together with

their allies, Turkey and Bulgaria, by barbarous or illegitimate

methods in violation of the established laws and customs of war

and the elementary laws of humanity."80

In their acceptance of the German offer to make peace on the

basis of President Wilson's fourteen points, the Allied powers

interpreted the.seventh and eighth points declaring that "invaded

territories must be restored as well as evacuated and freed," to

imply that Germany compensate "for all damages done to the

civilian populations of the allies and their property by the aggres

sion of Germany by land, by sea and from the air."00 By article

232 of the Peace Treaty Germany acknowledges her liability

"for all damage done to the civilian population of the Allied and

Associated Powers and to their property during the period of

belligerency of each of the Allied or Associated Powers against

Germany by such aggression by land, by sea, and from the air."

This liability is undoubtedly in excess of that contemplated by

the Hague Convention and in fact is based upon Germany's re

sponsibility for causing the war as well as upon her violations

of international law in conducting military operations.91 It

would seem that more careful distinction of these two liabilities

would have been desirable. The making of war even without

moral justification has not heretofore been an illegal act entitling

to compensation, while the illegal conduct of war has. Under the

peace treaty both types of act are regarded as illegal.

Aside from the financial liability of the state for violations

of international law, the personal responsibility of civilians, sol

diers, and officers was discussed by the Commission on Respon

sibilities, with the conclusion "all persons belonging to enemy

countries, however high their position may have been, without

distinction of rank, including chiefs of states, who have been

guilty of offenses against the laws and customs of war or the

laws of humanity, are liable to criminal prosecution."02 This re

port was objected to by the American and Japanese representa-

s9 Hearings. Senate Foreign Relations Committee, p. 327.

0(1 Note, Nov. 5, 1918. N. W. C., Int. Law Docs., 1918, p. 212.

91 See art. 231 quoted supra part 1.

02 Hearings, Senate Foreign Relations Committee, p. 328.
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tives on the ground that it neglected the usual immunity of heads

of states, and that it asserted a liability for offenses against "hu

manity" as well as against law.93 The latter objection seems to

be well founded and the term "humanity" was eliminated from

article 228 of the peace treaty. The doctrine of sovereign's im

munity, however seems to be a rule "of practical expediency in

municipal law and is not fundamental."94 Military law recog

nizes no such immunity. Enemy sovereigns can be made pris

oners of war and there is nothing to indicate that they are

exempt from the jurisdiction of courts martial. International

law seems to accord a sovereign immunity from the ordinary

civil courts but not from military or international courts.95

The Commission on Responsibility asserted :

"There is little doubt that the ex-Kaiser and others in high au

thority were cognizant of and could at least have mitigated the

barbarities committed during the course of the war. A word from

them would have brought about a different method in the action

of their subordinates on land, at sea and in the air."06

The report thus seemed to contemplate the punishment of per

sons "not only for directly ordering illegal acts of war but for

having abstained from preventing such acts." To this doctrine

of "negative criminality" the American representatives object

ed,97 and in fact the liability of the Kaiser, recognized by article

227 of the peace treaty, was not for failure to prevent violations

of the law of war but for "a supreme offense against interna

tional morality and the sanctity of treaties."

The report also emphasized that "civil and military authori

ties cannot be relieved from responsibility by the mere fact that

a higher authority might have been convicted of the same of

fense. It will be for the court to decide whether a plea of su

perior orders is sufficient to acquit the person charged from re

sponsibility."9* Although in common law countries, (differing

in this respect from civil law countries), the orders of a su

perior authority are not in general a defense, the American rules

of land war provided that "individuals of the armed forces will

not be punished for those offenses in case they are committed

under the orders or sanction of their government or commanders"

01 Ibid, pp 365, 371, 376.

04 Ibid. p. 328.

95 Wright, The Legal Liability of the Kaiser, 13 Am. Pol. Sci. Rev.

124-125.

06 Hearings, Senate For. Rel. Committee, p. 328.

"Ibid. p. 361.

9S Ibid. p. 328.
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and American courts have held the defense good in military law.99

It is believed that article 228 of the peace treaty by which "The

German government recognizes the right of the Allied and Asso

ciated Powers to bring before military tribunals persons accused

of having committed acts in violation of the laws and customs

of war," is a provision for carrying out established law, but that

the defense of superior orders should be admitted. By subsequent

arrangement it has been agreed that German courts rather than

allied shall exercise jurisdiction in these cases.

The writer concludes that the war has not destroyed the laws

of war and neutrality though it has modified some of their rules.

Probably the most important change is in those rules exempting

civilians from the rigors of war. In the future civilians will

probably be subject to more direct attack than in the past, not

because of the invention of long range military weapons for de

stroying them, but because of the invention of political and tech

nical methods whereby their state can more effectively coerce

them and their property to its service in time of emergency, thus

making such destruction of military utility to the enemy. In the

interest of the preservation of law, it can not be too much em

phasized that while the rules of war and neutrality are founded

on a compromise of interests, yet when this compromise has

crystallized into law, temporary variations in the interests upon

which it is founded ought not to justify departure from its

terms, and will seldom render such a departure expedient in the

long run. While "necessity" should be a prime consideration in

framing rules, as a grounds for overriding established rules it

should be confined to the narrowest limits. Finally clear com

prehension of the fact that the laws of war and neutrality

are sanctioned mainly by the self interest of belligerents, should

dispell an illusion that they can do much toward humanizing

war. These branches of international law have a value to the

general somewhat comparable to that of principles of tactics and

strategy. To the historian they furnish a useful standard whereby

the character of the peoples can be appraised. To the jurist they

are interesting as the supreme illustration of law without organ

ization. Publicists, however, who wish their efforts to make to

ward amelioration of the hardships of war, would better apply

themselves to the international law of peace and its enforcement.

90 U. S. Rules of Land Warfare. 1914. art. 366; In Re Fair, 100 Fed.

149; 2 Willoughby, Constitutional Law. 1310.
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Constitutional Law—Martial Law—Punishment of

Civilians by Military Courts.—It is seldom that one sees such

rashness in dealing with important constitutional questions as in

the recent decision of the federal district court for the southern

district of Texas in United States ex rel. McMaster v. Walters,

et al.1 The governor of Texas, having occasion to call out the

militia to preserve order, issued a proclamation declaring martial

law in Galveston. By another proclamation, he suspended the

mayor, police, judge of the city court, and other city officials, and

directed the military commander to enforce order and cause the

i (1920) 268 Fed. ffiT"
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civil law to be faithfully executed. The commanding general di

rected that all persons charged with violation of city ordinances

be tried by the provost marshal.

The defendant Wolters was arrested for exceeding the speed

limit for automobiles as fixed by city ordinance. He demanded a

trial by jury and objected to the jurisdiction of the military court.

But he was tried by the provost judge, sentenced to pay a fine,

and committed to jail in default of payment, by military order.

On petition for a writ of habeas corpus wherein it was charged

that officers of the Texas militia were unlawfully restraining him

of his liberty, the federal district court sustained the jurisdiction

of the military court to try a civilian and sentence him to impris

onment. In an offhand brief opinion of less than three pages, the

court here disposes of some of the most vital and historic ques

tions of constitutional law on a priori "fundamental principles"

without the citation of the leading United States Supreme Court

case or other authorities bearing on the questions involved. The

learned court has no difficulty in coming to the conclusion that

the governor had complete authority to institute martial law, sus

pend civil officers and courts, appoint military officers to sit in

their place and abolish trial by jury in his discretion. It is further

held that the courts cannot inquire whether or not the facts jus

tified the governor's orders. The principal authority relied upon

is that of Luther v. Borden,2 in which there is some misleading

language in the opinion of Taney, C. J., not essential to the deci

sion, the error of which was pointed out in that very case in

the able opinion of Woodbury, J., dissenting.

The court fails to cite the leading case of Ex Parte Milligan,3

in which it was held by the Supreme Court that martial law and

military trials of civilians cannot exist in a state not invaded

and not engaged in rebellion, in which the civil courts are open,

and that the constitutional guaranties cannot be suspended by

executive proclamation. The court refers to measures taken by

General Butler during the Civil war when in command at New

Orleans and cites a case which relates to the power of the mili

tary government in enemy territory in time of war which has no

application to military authority over citizens in loyal territory

or in time of peace. The court ignores any distinction between

the public defence function of the militia to meet force with

* (1849) 7 How. (U.S.) 1, 12 L. Ed. 581.

" (1866) 4 Wall. (U.S.) 2, 18 L. Ed. 314.
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force, disperse rioters, and protect life and property on the one

hand, and to suspend the laws, supersede the courts and punish

crimes on the other. A few cases, especially in West Virginia,

have fallen into this error of supposing that the constitutional

guaranties can be suspended on the fiat of the executive, but

these decisions have been severely criticized and their errors ex

posed.4

What is popularly called Martial Law is in truth not martial

law, but simply what may be better called the use of military

force for public self-defense. The idea that militia-men are at

liberty to exercise unlimited powers, executive, legislative and

judicial, or that the executive may by proclamation in case of

emergency suspend the law and the constitution is a dangerous

delusion unfortunately held by some well informed persons.

The supremacy of law is, however, the special attribute of

English and American institutions, the fundamental principle of

constitutional liberty. It means, ( 1 ) the absence of arbitrary

power on the part of the executive, including the military arm,

over the citizen ; (2) that every official, civil and military is sub

ject to the ordinary tribunals at all times for acts done in excess

of his lawful authority; (3) that no one can plead the command

of a superior in defense of conduct not apparently justified by

law; (4) that executive authority is not above but below the law,

and cannot set it aside.5 It is entirely possible to give full scope

to the demands of military necessity within the law. It is of the

utmost importance to clear away such dangerous misconcep

tions as are shown by this case, leading to the rash assumption

by the executive of unwarranted powers, the infliction of grievous

wrongs, and the incurring of serious liabilities, civil and

criminal.

The Montana supreme court, while conceding the power of

the military to arrest and detain rioters and suspects until they

can be safely handed over to the civil authorities for trial, refuses

* See articles by H. W. Ballantine, Military Dictatorship. 1 Califor

nia Law Review, 413; Martial Law, 12 Columbia Law Review, 529; Un

constitutional Claims of the Military Authority, 24 Yale Law Journal,

189; 5 Journal Criminal Law and Criminology, 719; Qualified Martial

Law. 14 Michigan Law Review, 102. 197; Constitutional Limitations on

the War Power, 6 California Law Review, 134. See also Edmund M.

Morgan, Court Martial Jurisdiction over Non-Military Persons, 4 Minne

sota Law Review. 79. 114; H. J. Fletcher, The Civilian and the War

Power, 2 Minnesota Law Review, 110: A. J. Lobb, Civil Authority vs.

Military, 3 Minnesota Law Review. 105.

5 Dicey, Law of the Constitution, 8th ed. pp. 183. 198, 282, 538.
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to accede to the doctrine of the West Virginia supreme court,

that constitutional guaranties, such as the right to jury trial in

ordinary courts, are suspended by a proclamation of martial

law. Such a proclamation in no way adds to the power of the

executive to use the military as conservators of the peace.6 The

petitioner was deprived of his liberty without due process of

law.

The power of the federal court upon habeas corpus to dis

charge one held in custody by state officers in violation of the

constitution of the United States, it has been held, ought not to

be exercised except in cases of emergency. The applicant must

ordinarily exhaust such remedies as the state gives to test the

question of the legality of his detention in custody.7

Spendthrift Trusts — Destructibility. — A spendthrift

trust is that variety of trust estate in which the settlor provides

a sum or income for the support of the beneficiary free from

alienation by voluntary act, and beyond the reach of creditors.

By the common law of England such a restraint was void when

ever it was ascertained that the cestui que trust took a vested,

indefeasible, equitable interest.1 The reasons for this holding

were chiefly two : ( 1 ) the technical rule of property, that any

restraint on power of alienation is inconsistent with the concept

of a fee or of a life estate, whether legal or equitable; (2) the

principle of fair dealing as embodied in the policy of the Bank

rupt law, which forbids a man to enjoy property while he fails

to pay his just debts.2 In some of the jurisdictions of the United

States this rule has been adopted.3

6Ex parte McDonald, (1914) 49 Mont. 454, 143 Pac. 947, L. R. A.

1915B 988. See also Franks v. Smith, (1911) 142 Ky. 232, 134 S. W. 484.
■ Munn v. Brundage, (1901) 180 U. S. 499, 45 L. Ed. 639, 21 S. C. R.

455; see Ex parte Royall, (1886) 117 U. S. 241, 29 L. Ed. 868, 6. S. C. R.

734: In re Neagle, (1890) r35 U. S. 1, 34 L. Ed. 55. 10 S. C. R. 658.

1 Brandon v. Robinson, (1811) 1 Rose 197; Green v. Spicer, (1830)

1 Russ. & M. 395. In order to ascertain whether an estate was intended

to be vested in the cestui que trust or not, the following rule laid down in

Re Sanderson's Trust, (1857) 3 K. & J. 497, has generally been adopted

by the text writers : On the decease of the cestui que trust would his

executors have a right to call upon the trustees retrospectively to account

for the arrears? If they would, then the provision is void and the as

signees in insolvency have a right to demand the future income.

2 One exception has always been recognized : limitation to the sepa

rate use of a married woman during her coverture is regarded as valid,

because of the property rights and presumptive influence which coverture

would otherwise bestow on her husband. Baggett v. Meux, (1846) 1

Phil. 627.

3 Alabama, Georgia, Kentucky, North Carolina. Rhode Island, Vir

ginia. See 1 Perry, Trusts and Trustees, par. 386a. In these jurisdictions,
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In many of the states of this country,4 however, the neces

sity of the power of alienation as incident to an equitable life

estate has been repudiated. In these states spendthrift trusts

are valid, and are, in fact, popularly used, with some judicial

approval, to provide support for incompetent or improvident rel

atives. In these jurisdictions the question has often arisen

whether such a spendthrift trust may be terminated by mutual

agreement of all the interested parties, and a lump sum of the

corpus of the estate settled upon the beneficiaries in lieu of their

protected income.

It is the general rule of law in the United States that a trust

may be terminated before its natural expiration through the con

currence of the trustee, the beneficiaries, the remaindermen, and

any other interested party who is in existence and sui juris.5

But the rule is subject to exception where the clear intention of

the settlor in creating the trust would thereby be grossly vio

lated. And where, as in the spendthrift trust, the provision of

the deed itself creates a restraint on the right of the cestui que

trust to alienate, for the chief purpose of giving the cestui a

support free from the claims of creditors, and continuance of

the trust will enforce this restraint, the courts have uniformly

found sufficient reason to continue the trust settlement, and have

refused to allow its termination by contract.6

The recent case of Vines v. Vines,1 in addition to emphasiz

ing the importance of the testator's intent, introduced another

argument against the destructibility of spendthrift trusts, i.e., that

the beneficiary took no vested interest. In that case, an executor

filed a petition to have a will construed as to whether he had

authority to sell certain real estate which the will had provided

should not be sold for ten years, but should be held in trust by

the executor under directions to rent out, and to pay to two sis

ters of the settlor from the revenues, such sums as the execu-

the cestui que trust in a spendthrift trust may sell all his interest as soon

as the equitable title vests in him, and upon his bankruptcy, his interest

passes by operation of law to his assignees for the payment of his debts

as in Green v. Spicer. (1830) 1 Russ. & M. 395.

4 Federal Courts. California, Illinois. Maryland. Massachusetts, Mis

sissippi, Missouri, Pennsylvania. Tennessee, Texas. See 1 Perry, Trusts

and Trustees, par. 386a. See also Bowlin v. Citizens' Bank and Trust Co.,

(1917) 131 Ark. 97, 198 S. W. 288. 2 A. L. R. 575.

5 Stone, Petitioner, (1885) 138 Mass. 476; 2 Perry, Trusts and Trus

tees, par. 920.

"Cuthbert v. Chauvet, (1893) 136 N. Y. 326. 32 N. E. 1088. 18 L. R.

A. 745.

'(1921) 226 S. W. 1039.
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tor in his discretion should think necessary for their support and

comfort not exceeding one hundred dollars per month to each.

Shortly after the settlor's death the sisters joined with the other

beneficiaries in an agreement to empower the executor to sell the

land. All the witnesses, including the executor, concurred in

the opinion that it would be advisable to sell immediately; the

court also found that if the property was sold, and the money

reinvested in first class securities, the net income would be larger.

But, in spite of this, after an examination of the will, the chan

cellor held that the two sisters took no vested interest under the

trust, that they could neither renounce nor surrender the provision

made for them in the will, and thus terminate the trust, nor ac

celerate the estate so as to give the executor power to sell the

property. On appeal, the supreme court of Tennessee found that

the settlement was an active spendthrift trust, and that the sis

ters took no vested interest in the property, and thus affirmed the

judgment of the chancellor.

The basis for the decision is somewhat in doubt. The court

seems to rest it on two grounds; first, on a consideration of the

settlor's intent, and, second, on the lack of vested property in

terest in the sisters. The first reason is sufficient in those juris

dictions where, conceding that the cestui que trust takes a vested

equitable interest, a spendthrift trust will be upheld. On this

ground, the case is well supported by authority in the United

States.8 The alternative reason, that under the trust the sisters

never took any interest of any sort, can only be valid in case

the settlement be construed as a discretionary power in the trus

tee for in such case the property is vested exclusively in the

trustee and no interest of any sort passes to the beneficiary. Then

it is, of course, impossible for him to alienate, or to terminate the

settlement, for he has no property right in the subject of the

power.9 But while either of these two situations may exist, the

first in many jurisdictions, and the second probably in every jur

isdiction, they are wholly inconsistent, and it is impossible that

they should exist together.

The case could easily have been rested on the first ground

alone, for the course of the decisions in Tennessee has been to

wards recognizing the validity of a real spendthrift trust; and

s Merchants' National Bank v. Cust, (1908) 140 la. 308. 118 N. W.

394, 23 L. R. A. (N.S.) 526, 132 A. S. R. 267; Stewart's Estate, (1916)

253 Pa. St. 277, 98 Atl. 569. Ann. Cas. 1918E 1216.

•Lord v. Bunn, (1843) 2 Younge & C. Ch. Cas. 98.
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by the rules given above, the court would have been right in re

fusing to allow a determination of the trust.10 Or, on the other

hand, it would have been conceivable, though unreasonable, to

have construed the will literally as creating a power only; for,

since the wording of the will was as follows, "My executor is

to be the judge of what monthly allowance is proper and neces

sary for each sister," it might have been said that the trustees

had been given sole and arbitrary discretion. But such construc

tion would be strained, since it was certainly never the inten

tion of the settlor that his sisters should not be able to enforce

the settlement. The reasonable construction of the will must be

that the trustee's discretion was not to be abused, but was to be

exercised reasonably for the purpose of providing sufficient sup

port for the beneficiaries, and that the beneficiaries could sue

to enforce their rights. The inconsistency of the court lay in

holding that there was a trust and yet no vested interest in the

beneficiary.11

10 The only reason for upholding the validity of a spendthrift trust

is not consideration for the beneficiary, but respect for the right of the

settlor to dispose of his property as he sees fit when not repugnant to

the law ; then it would seem to follow as a necessary implication that the

beneficiary himself should not be able to quarrel with the method devised

by the settlor, if the creditors, who are adversely interested cannot. The

beneficiary may not appreciate the settlor's wisdom in assuring contin

uous support exempt from the claims of creditors, but that very plan

may be the sole purpose and inducement of the trust.

11 Section 6715 G. S. of Minnesota 1913, provides "Every express

trust valid as such in its creation, except as herein otherwise provided,

shall vest the whole estate in the trustee, in law and in equity, subject

only to the execution of the trust ; and the person for whose benefit

the trust was created shall take no estate or interest in the lands, but

may enforce the performance of the trust in equity." This section was

construed in Langdon v. Thompson, (1879) 25 Minn. 509, and an as

signee for the benefit of creditors was held to have "the legal title and

all the equitable interests of the assignor in respect to the property in

question." The provision that the trustee shall have the whole owner

ship, both legal and equitable, and yet that the cestui que trust shall

have no estate or interest in the land, but only a right to demand per

formance of the trustee's obligation in equity illustrates the error the

court fell into in Vines v. Vines, (1921) 226 S. W. 1039. in holding

that the sisters under the spendthrift trust took no vested interest. The

principle underlying a trust in land is that the cestui que trust can de

mand specific performance of the trust and has consequently an equity

in the land. An equitable interest consists solely in a right in personam

in the trustee as to certain property- The statute, therefore, by pro

viding that the cestui may enforce the trust in equity gives back the

very thing it purposes to take away. That there can be a right of action

in the beneficiary to enforce the trustee's duties, and yet no equitable

interest in the land is unintelligible. The confusion of the court in Vines

v. Vines in holding that the sisters had no vested interest apparently

arose from Perry on Trusts where the author says : "But a trust may

be so created that no interest vests in the cestui que trust." 1 Perry,

^
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The Minnesota statutes provide that:

"No person beneficially interested in a trust for the receipts

and profits of the lands can assign or in any manner dispose of

such interest."12 "When the trust is expressed in the instrument

creating the estate every sale, conveyance, or other act of the

trustee in contravention of the trust shall be absolutely void."13

There is also a provision that the whole estate in law and in

equity shall vest in the trustee and the beneficiary shall take no

estate or interest, but may enforce the performance of the trust

in equity.14 From these provisions it might have been expected

that a trust could not be terminated except according to the di

rections of the creator of the trust, even though all the parties

beneficially interested concurred. Such was the holding in New

York under similar statutory provisions.* In the recent case of

Speir v. Benvemiti,™ the supreme court of New York said that

by the common law the trust in question could have been ter

minated by joint agreement, but that the statutes have changed

the common law so as to make the interest under the trust in

alienable and indestructible. But in Minnesota in the case of

Simmons v. Northwestern Trust Company,16 where a trust

was created to pay the income to A for life, remainder on

A's death to B, and where A bought in the remainder from B,

and brought suit against the trustee to have the trust terminated,

the court held that the entire beneficial interest in the trust prop

erty having become vested in the cestui que trust, the trust might

Trusts and Trustees, par. 368a. The author was quite evidently referring

to simple powers for he continues: "as where property is given to trus

tees to be applied in their discretion to the use of a third person no in

terest goes to the third person until the trustees have exercised this dis

cretion." In such case the donee of the power can entirely defeat the

beneficiary's interest since failure to exercise the power would let the

property go as in default of appointment. But that situation must be

clearly distinguished from a spendthrift trust in which the beneficiary,

though prevented from aliening, has the absolute beneficial estate of which

he cannot be deprived.

It is interesting to note that the original of this statute in New York,

1 R. S. 723, 60, was amended to conform to the inevitable decision of

the courts of that state of the necessity of a property interest in the

cestui que trust, in the Real Property Law, Ch. 5O, Cons. Law, 1909,

Sec. 80, the statute was made to read as follows : "Except as other

wise prescribed in this chapter, an express trust, valid as such in its

creation, shall vest in the trustee the legal estate, subject only to the

execution of the trust, and the beneficiary shall not take any legal estate

or interest in the property, but may enforce the performance of the

trust." This is merely a statement of the common law.

12 G. S. 1913, sec. 6718. " G. S. 1913, sec. 6720.

14 See Note 11 supra.

* Chaplin, Suspension Alienation p. 33; Howland v. Clendenin, (1892)

134 N. Y. 305, 310.

15 (1921) 185 N. Y. S. 769. " (1917) 136 Minn. 357, 162 N. W. 450.
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be terminated by decree of the court where the character and

purpose of the trust as expressed in the instrument creating it

does not conflict with, or preclude, the right of termination. The

court said : "There can be no serious doubt of her right of alien

ation not only of the corpus of the estate, but also the income,

since the will contains nothing inconsistent with the exercise of

such right," and added, "Section 6718, G. S. 1913, has no appli

cation to a trust of the character of the one at bar. It applies

only to trusts to receive and apply to specific purposes the rents

and profits of land."

RECENT CASES

Attorneys—Licenses—Power of Municipalities to Levy License

Tax.—The petitioner was arrested on the charge of practicing law with

out paying the license tax imposed by an ordinance of the city of Los

Angeles. His defense was that the city had no power to levy a license

tax on attorneys. Held, the tax was valid. Ex parte Galusha, (Cal. 1920)

195 Pac. 406.

A license tax is levied for the purpose of raising revenue, or as a

police regulation or for both purposes. 17 R. C. L. 475. The power of a

municipality to license attorneys as a police regulation has been denied

on the ground that there is nothing about the practice of the profession

of law which makes the business dangerous to the public. City of Sonora

v. Curtin. (1902) 137 Cal. 583, 70 Pac. 674. Probably a better reason is

expressed in the second basis of the same decision, that the state having

granted a permit to practice, the municipality cannot in any way or

manner regulate the practice of the profession. In the majority of cases,

however, the license fee is imposed for the purposes of revenue only,

which raises two questions. Is an attorney subject to an occupational

tax? Has the municipality been delegated the power to levy such tax?

The great weight of authority is to the effect that an attorney can claim

no peculiar exemption from an occupational tax levied by the state for

revenue purposes. Cousins v. State, (1874) 50 Ala. 113, 20 Am. Rep. 290;

Ann. Cas. 1912A 599 note. While an attorney is in one sense an officer of

the court, he is, as pointed out by the instant case, primarily engaged in

a private occupation for pecuniary profit. There seems to be but one

case exempting lawyers on this ground. Lawyers' Tax Cases, (1875) 8

Heisk. (Tenn.) 565. Neither does the primary license (state permit) to

practice exempt him from a tax imposed upon a licensed occupation.

Ould v. Richmond, 23 Gratt. (Va.) 464, 14 Am. Rep. 139; State v. Fer

nandez, (1897) 49 La. Ann. 764. 21 So. 591.

In the absence of constitutional limitations, the legislature may dele

gate to municipalities the right to tax occupations and callings. Ould

v. Richmond, (1873) 23 Gratt. (Va.) 464. 14 Am. Rep. 139; Cooley, Tax

ation, 3rd. Ed., p. 1138. Whether the delegated power includes the power
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to tax attorneys is, of course, a question of construction, and varying

results have been reached by the courts. In the instant case, a power

to license "any lawful business or calling" has been held sufficiently defi

nite to include attorneys. A different result was reached where certain

trades and occupations were enumerated and "all other business, trades,

avocations and professions whatever." St. Louis v. Lauglin, (1872) 49

Mo. 559. The instant case further lays down the rule, that in the case

of municipalities with "home rule" charters, because such a charter is a

limitation upon complete powers rather than a grant of specified powers,

so far as municipal affairs are concerned, the muncipality has the power,

even in the absence of an express grant of power, to levy a license tax

on attorneys unless it is expressly prohibited in the charter.

Attorney and Client—Attorney's Lien on a Cause of Action for

Divorce.—After plaintiff's attorney, in a divorce action, had proceeded al

most to the point of obtaining temporary alimony and attorney's fees for

her, a reconciliation was reached between the plaintiff and her husband.

The attorney was directed to dismiss the action, but no provision was

made for his fees. He thereupon made a motion to continue the suit to

collect his fees, but his motion was denied. Held, that the motion should

have been granted. Taylor v. Taylor, (Idaho 1921) 196 Pac. 211.

Statutes of various states give an attorney a lien on a cause of action

from date of service of summons. G. S. Minn. 1913, sec. 4955. If a

settlement is made behind the attorney, the court may permit him to con

tinue the suit and recover to the extent of his lien. 6 C. J. 798. The

precise question has arisen but seldom where the action was one for di

vorce, but in each case the court has held contra to the instant case and

denied the right of the attorney to continue the suit after it had been

compromised or dismissed. Kecfer v. Kecfcr, (1913) 140 Ga. 18, 78

S. E. 462; Chastain v. Lumpkin, (1908) 134 Ga. 219, 67 S. E. 818; Hill-

man v. Hillman, (1906) 42 Wash. 595, 85 Pac. 61. Nor can he revive a

pending action for alimony which fell with dismissal or compromise.

Peterson v. Peterson, (1906) 76 Neb. 282, 107 N. W. 391. The reason

given for such refusal is that it is against public policy to allow an at

torney to continue a suit for divorce after the parties have settled their

matrimonial difficulties. Kecfer v. Keefer, (1913) 140 Ga. 18, 78 S. E.

462. The question frequently has arisen as to the power of a court to

allow attorney's fees after a reconciliation in divorce proceedings. By

a majority of courts the right is undoubted. Kiddle v. Kiddle, (1911) 90

Neb. 248, 133 N. W. 181; Davis v. Davis, (1895) 141 Ind. 367, 40 N. E.

803. and the court in the instant case strongly relied upon the former case

as supporting its decision. Minnesota agrees with the majority and the

court may allow attorney's fees even after reconciliation. Beaulieu v.

Beaulieu, (1911) 114 Minn. 511, 131 N. W. 481. Other courts hold con

tra. McCulloeh v. Murphy, (1867) 45 111. 256; Reynolds v. Reynolds,

(1885) 67 Cal. 176, 7 Pac. 480. There seem to be but two cases deal

ing with the question of the effect of a reconciliation upon an order for

counsel fees previously made, and they both hold that such an order is

unaffected by a reconciliation. Voder v. Voder, (1919) 105 Wash. 491,
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178 Pac. 474, 3 A. L. R. 1104; McMakin v. Wickliffe, (1894) 16 Ky. Law

Rep. 240.

It has been held that an action for divorce is not a "civil action,"

Simpson v. Simpson, (Maine 1920) 109 Atl. 255; and it well may be

questioned whether a spouse's right to appeal to the courts for a disso

lution of the marriage bond is a "cause of action" within the meaning

of the statute creating aii attorney's lien. It is neither a property right,

nor a claim for damages, nor a chose in action, nor anything else upon

which a lien can fasten.

Bills and Notes—Uniform Negotiable Instruments Law—Release

of Accommodation Maker by Surrender of Security.—The plaintiff, as

payee, sues the defendant on a promissory note which the plaintiff knew

the defendant had signed as an accommodation maker. The plaintiff with

out the knowledge or consent of the defendant had released the mortgage

securing the note. Held, the defendant was not released. Merchants' Nat.

Pank v. Smith, (Mont. 1921) 196 Pac. 523.

Upon the question raised by the instant case, the decisions under the

Uniform Negotiable Instruments Law are far from uniform. The dif

ferent sections of the act dealing with this question are so confused and

ambiguous that it has been recommended that they should be clarified by

amendment. Brannan, Negotiable Instruments Law, 3rd Ed. 316. To

permit the payee to release the security given by the real maker and yet hold

the accommodation maker, has been termed an unfortunate interpretation

of the statute. Brannan, Negotiable Instruments Law, 3rd Ed. 315. Prior

to the instant case, the cases seemed evenly divided, two cases holding in

accord with the instant case, Lenoir v. Cannon, (1913) 4 Tenn. Civ. App.

509; German Am. Bank v. Watson, (1917) 99 Kan. 686, 163 Pac. 637, and

two holding the accommodation maker was discharged, at least to the

amount of the security released. Long v. Mason, (1918) 273 Mo. 266, 200

S. W. 1062; Southern, etc., Rcaly Corp. v. People's Bank, (1917) 178 Ky.

80, 198 S. W. 543, overruling Elsey v. People's Bank, (1916) 168 Ky. 701,

182 S. W. 873.

Carriers—Set-Off and Counterclaim—Right of Shipper to Count

erclaim When Sued for Freight.—Plaintiff a railroad company brought

suit against the defendant for certain freight charges. The defendant

sought to counterclaim for overcharges and for loss and damage to

the shipments. From an order denying his right to counterclaim, the de

fendant appealed. Held, that the defendant's counterclaim was proper.

Nashville, etc., Ry. Co. v. Tenn. Mill Co., (Tenn. 1921) 227 S. W. 443.

The English common law rule seems to be that the shipper or con

signee cannot counterclaim or recoup for damages to freight in an action

brought for freight charges, his remedy is by a cross-action. Shields v.

Davis, (1815) 6 Taunt. 65 ; 4 R. C. L. 861. In the United States, among

the state courts the rule seems well settled that a shipper or consignee

who receives damaged goods may set-off or counterclaim such damages

when sued by the carrier for the freight. Schwinger v. Raymond, (1880)

83 N.Y. 192, 38 Am. Rep. 415; Cleveland, etc., Ry. Co. v. Rudy, (1909)

*
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173 Ind. 181, 89 N. E. 951; 10 C. J. 448; 4 R. C. L. 861. And if the

damages exceed the freight charges he may recover the excess. Battle

v. Atkinson, (1911) 9 Ga. App. 488, 71 S. E. 775. If the damages exceed

the freight charges the shipper may replevy the goods without payment

of any charges. Dyer v. Grand Trunk, etc., Ry Co., (1869) 42 Vt. 441,

1 Am. Rep. 350. In the federal courts although the question has not

been passed on by other than district courts, there is a conflict of

authority. Some of them hold that the shipper or consignee cannot

counterclaim when sued for the freight charges. ///. Cent. Ry. Co. v.

Hoopes &r Sons, (1916) 233 Fed. 135; Chicago, etc., Ry. Co., v. Stein Co.,

(1915) 233 Fed. 716; Johnson-Brovm Co. v. Delaware, etc., Ry. Co., (1917)

239 Fed. 590. The reason for this view is that to allow set-offs and

counterclaims would be to open the door to fraud, rebates and discrim

inations in rates, and that freight charges must be paid in cash. It might

be further argued that prompt payment \>i all freight charges is of

vital necessity in order that the railroads may not be unduly hampered

in regard to finances and may more effectively serve the public and

that the charges should be promptly paid and all claims litigated later.

Other federal courts allow the shipper or consignee to counterclaim for

damages to the shipment. Wells-Fargo Co. v. Cunes, (1917) 241 Fed.

727; Chicago, etc., Ry. Co. v. Tecktonious Mfg. Co., (1920) 262 Fed. 715.

The Esch-Cummins Act, U. S. Statutes, 1920, p. 479 provides that

"no carrier by railroad shall deliver or relinquish possession at destina

tion of any freight transported by it until all tariffs, rates and charges

thereon have been paid," etc. As to what effect, if any, this act would

have on the question raised by the instant case has not as yet been

passed on by the courts, but it would seem that it would make the

question somewhat difficult to raise, for the carrier is forbidden to

deliver the freight until the charges are paid and so long as the carrier

has possession of the goods it will satisfy its claim for freight by

enforcing its lien against the goods and not sue for the freight.

Constitutional Law—Validity of Amendments—Judicial Ques

tion.—Alabama's constitution provides that "the Legislature shall order

an election by the qualified voters of the state" upon duly proposed amend

ments, and that the election shall be the next general one "or upon an

other day appointed by the Legislature." Section 284. A road bond

amendment, authorizing the issue of $25,000,000 bonds, was proposed by

the Legislature for submission to the vote of the people "at an elec

tion to be held and called by the governor." General Acts of Alabama,

1919, pp. 787-791. An election was held on a date fixed by the governor,

the vote was favorable to the amendment, and the governor issued a

proclamation declaring the amendment adopted. Plaintiff, a citizen tax

payer, seeks to enjoin the issue of the bonds on the ground that the amend

ment, not having been submitted in accordance with the constitutional re

quirements, is not a valid part of the constitution. Held, (four justices

concurring and three dissenting) that the amendment is invalid and the

plaintiff is entitled to the relief prayed for. Johnson v. Craft et al., (Ala

bama, 1921) 87 So. 375.
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A constitution "can be neither revised nor amended, except in the man

ner prescribed by itself, and the power which it has conferred on the leg

islature in reference to proposing amendments . . . must be strictly

pursued." 6 R. C. L. pp. 24 and 31. The method provided in the fed

eral constitution for amending that instrument is exclusive. Hawk v.

Smith, (1920) 253 U. S. 221. "Every requisition which is demanded by

the instrument itself must be observed, and the omission of any one

is fatal to the amendment.'- Collier v. Frierson, (1854) 24 Ala. 100; Jame

son on Constitutional Conventions, 4th Ed., secs. 525 et seq., particularly

sec. 574e. Ratification by the people does not cure constitutional defects

in submitting the amendment, Koehler v. Hill, (1883) 60 la. 543, 14 N.

W. 738, though "substance is more important than form," Hammond v.

Clark, (1911) 136 Ga. 313, 71 S. E. 479. Prohibitory Amendment Cases,

(1881) 24 Kans. 700, the reasoning of the Kansas decision being rejected

in the instant case; and every reasonable presumption both of law and

fact favors the amendment, People v. Sours, (1903) 31 Colo. 369, 74 Pac.

167. "The constitution may be set aside by revolution, but it can only

be amended in the way it provides," McCreary v. Spcer, (1914) 165 Ky.

783, 162 S. W. 99. Whether the constitutional requirements have been

observed, i.e., whether an amendment has been validly adopted, is, in the

absence of a provision in the constitution authorizing other officials to

decide it, a judicial question. Koehler v. Hill, supra, McConaughy v. Sec

retary of State, (1909) 106 Minn. 392, 119 N. W. 408. In the instant

case the constitutional requirement was clear ; the Legislature must ap

point the day for the election. The Legislature did not do so. On the

contrary, the Legislature expressly undertook to delegate its function and

discretion to the governor. All this, in the face of another provision in

the constitution, section 287, which seems to exclude the governor from

participating in the process of amending the constitution.

Popular disapproval was excited by the decision in the instant case.

The effect of the decision was to check the roadbuilding program and

to prevent the state from qualifying to receive current apportionments

of federal aid. Altogether it involved a delay with excessive costs. An

application for rehearing was made on extraordinary grounds, namely,

that "the mind of the public seems to have been utterly unable to follow

the argument or to understand the conclusions" of the majority of the

court, that "the lay feeling is almost universal that the will of the people

has been defeated by a technicality," and that a conclusion so in con

flict with the consensus of opinion should be re-examined "with the hope,

at least, if not with an almost superstitious expectation, that some essen

tial consideration has, in some way, been overlooked." Thus boldly chal

lenged the court re-examined the question and reaffirmed its original

decision with the reply that "delay in road construction in this state is

far better, far less hurtful, than constitutional destruction."

The case is a timely reminder that when the people adopt a consti

tution they restrict their own power to act constitutionally. Furthermore,

it furnishes an excellent illustration of the costliness of legislative blun

ders, and shows plainly enough how quick the public may be to heap

upon the courts criticism which should be aimed at the legislature.

>
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Criminal Law—Perjury—Conviction Upon Circumstantial Evi

dence.—The defendant was convicted of perjury, and appealed, among

other grounds, on the ground that the evidence against him was only cir

cumstantial and a conviction for perjury could not be had upon circum

stantial evidence. Held, the crime of perjury may be proved by cir

cumstantial evidence. State v. Storey, (Minn. 1921) 182 N. W. 613.

The common law rule was that a conviction for perjury could not

be had, except upon direct testimony of two witnesses. Later this rule was

relaxed and the direct testimony of one witness supported by corroborat

ing circumstances was sufficient. 21 R. C. L. 272. The principle under

lying both rules was that where but one witness was produced to prove

the perjury, his oath is counterbalanced by the oath of the defendant

taken when the testimony in question was given. 30 Cyc. 1452. It is

stated by some cyclopedias that circumstantial evidence standing alone

is not sufficient. 30 Cyc. 1452, 1453. Accord. Allen v. United States,

(1912) 194 Fed. 664, 14 C. C. A. 357, 39 L. R. A. (N.S.) 385; State v.

Courtright (1902) 66 Oh. St. 35, 63 N. E. 590. However, the Minnesota

court is not without authority to sustain its decision. People v. Doody,

(1902) 172 N. Y. 165, 64 N. E. 807, 15 Am. Crim. Rep. 57*6; Metcalf v.

State, (1913) 8 Okla. Crim. Rep. 605, 129 Pac. 675, 44 L. R. A. (N.S.)

513 and note. The older rules have been referred to by Wigmore, as

being based on the "quantitative theory of testimony," 3 Wigmore, Evi

dence, sec. 2040, and the rule adopted by the Minnesota court seems

more in line with the present tendency.

Criminal Law—Right of Accused to Make an Unsworn State

ment to the Jury—Right of Accused to Make Closing Argument to

the Jury on His Own Behalf.—Defendants were convicted on a charge

of criminal conspiracy for having obstructed enlistments during the late

war. On appeal it was claimed that the trial court erred in refusing to

permit defendant Townley to address the jury on his own behalf. Held.

(1) that since the accused may now testify on his pwn behalf, he has

no right to make an unsworn statement of fact to the jury; (2) that if

the accused elects to be defended by counsel who conduct the defense

until the time comes to make an argument to the jury, he cannot osten

sibly discharge them and then insist on making the closing argument him

self, especially where he did not take the stand as a witness. State v.

Townley and Gilbert, (Minn. 1921) 182 N. W. .

This case squarely decides, contrary to the English common law prac

tice, that the accused has no right, in the absence of statute, to make an

unsworn statement of fact to the jury. What little authority there is on

this point in the United States is in accord with this decision. 5 Minne

sota Law Review 390 (April, 1921) cited by the court in the instant case;

see cases cited 16 C. l. 848, 849; see also Commonwealth v. McConnell,

(1895) 162 Mass. 499, 39 N. E. 107, where the court applies the doctrine

of the instant case to all except capital crimes; Jones v. State, (1913).

181 Ala. 63, 81, 82, 61 So. 434; Ford v. State, (1879) 34 Ark. 649; 3

Wharton, Crim. Proc., 10th Ed. 1918, sec. 1515.
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As to the second point, the court held that the Minnesota constitution

art. 1, sec. 6, which guarantees the accused "the assistance of counsel,"

does not entitle him to argue to the jury on his own behalf if he re

tains counsel. It is well settled that the accused may waive his right to

counsel and conduct his own defense. 8 R. C. L. 83; 16 C. J. 821, 823;

Diets v. State, (1912) 149 Wis. 462, 136 N. W. 166, Ann. Cas. 1913C 732

and note. But the defendant cannot be heard by himself and also by coun

sel ; and if he elects to be heard by counsel he is not entitled to act for

himself in the conduct of the trial. State v. Atkinson, (1894) 40 S. C.

363, 18 S. E. 1021, 42 A. S. R. 877, unless the constitution gives him the

right to be heard "by himself or counsel, or either," Jones v. State, (1913)

181 Ala. 63, 81-82, 61 So. 434; Ford v. State, (1879) 34 Ark. 649; Com

monwealth v. Polichinus, (1910) 229 Pa. 311, 78 Atl. 382, or "by him

self or counsel or both." Ex parte Williams, (1892) 31 Tex. Crim. Rep.

262, 20 S. W. 580, 21 L. R. A. 783. The defendant's counsel in the in

stant case relied on the dictum in Commonwealth v. McConnell, (1895)

162 Mass. 499, 39 N. E. 107, to the effect that "if he [the accused] em

ploys counsel, he may himself take part in his own defense by addressing

the jury," but, it is at least doubtful whether this dictum is sustained by

the Massachusetts constitution, which provides that the accused shall

"be heard by himself or his counsel, at his election," Mass. Rev. Stat.

1902, p. 20. The language of the state constitutions as to the right of

accused to counsel varies greatly, see Kettleborough, The State Consti

tutions, (1917), some provisions being broad enough to permit the ac

cused as well as his counsel, to argue to the jury, others similar to

Minnesota's merely entitling him to the "assistance of counsel," Rhode

Island, West Virginia, Louisiana, Michigan, New Jersey. No case has

been found in which the latter phrase has received a different interpreta

tion from that of the Minnesota court in the instant case.

Criminal Law—Right of Accused to a Public Trial.—Defendant

was charged with a statutory offense against a female under the age of

eighteen years. The judge excluded from the court-room during the

trial not only the public generally, but every friend and relative of the

accused, including his mother. The court based its action on a statute

apparently vesting it with discretion in such cases. Held, the defendant

was denied a "public trial" as contemplated by the constitution. State v.

Jordan, (Utah, 1921) 196 Pac. 565.

The right to a public trial in a criminal case is guaranteed by the fed

eral constitution and by the constitutions of the several states ; and an

exclusion of the general public from the trial is generally regarded as a

violation of the defendant's right. 16 C. J. 807; 8 R. C. L 75, 76;

Rhoadcs v. State, (1918) 102 Neb. 750, 169 N. W. 433; notes, 27 L. R. A.

(N.S.) 487, 44 L. R. A. (N.S.) 583, L. R. A. 1918C 1168. The public

will see that the accused is fairly dealt with and not unjustly con

demned, and the presence of spectators will keep his triers keenly alive

to a sense of their responsibility; but "the requirement of a public trial

is fairly observed if, without partiality or favoritism, a reasonable por

tion of the public is suffered to attend." Cooley, Const. Lim., 6th Ed., 379.
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The court may, however, exclude the public to prevent interference with,

or obstruction of justice. State v. Nyhus, (1909) 19 N. D. 326, 124 N.

W. 71, 27 L. R. A. (N.S.) 487; or exclude such portion of it as necessary

to prevent overcrowding, State v. Myers, (1895) 97 Ga. 76, 25 S. E. 252.

And where the evidence relates to indecent and immoral matters, persons

of immature years may be excluded. State v. Adams, (1914) 100 S. C.

43, 84 S. E. 368. Likewise, a temporary exclusion of all spectators for

the purpose of alleviating the embarrassment of a witness who was tes

tifying to matter rather disgusting and salacious in character does not

deprive the defendant of his right to a public trial. State v. Callahan,

(1907) 100 Minn. 63, 110 N. W. 342. But the courts are about evenly

divided on the question whether at a criminal trial of an indecent nature,

adults may be permanently excluded, the problem being somewhat com

plicated in certain jurisdictions, as in the instant case, by statutes which

vest the trial court with discretion in such situations. 16 C. J. 808;

8 R. C. L. 77. Some cases hold that under such circumstances the gen

eral public cannot be excluded without violating the defendant's rights.

State v. Hensley, (1906) 75 Oh. St. 255, 79 N. E. 462, 9 L. R. A. (N.S.)

277, 116 A. S. R. 734, 9 Ann. Cas. 108; People v. Hartman, (1894) 103

Cal. 242, 37 Pac. 153, 42 A. S. R. 108. Other cases hold that where,

from the character of the charge and the nature of the evidence, public

morality would be injuriously affected, the general public may be ex

cluded. Keddington v. State, (1918) 19 Ariz. 457, 172 Pac. 273, L. R. A.

1918D 1093; State v. Johnson, (1914) 26 Idaho 609, 144 Pac. 784; People

v. Hall, (1900) 64 N. Y. S. 433. A similar conflict exists among the fed

eral courts, some denying the exclusion, Davis v. United States, (C. C.

A. 8th Cir. 1917) 247 Fed. 394, L. R. A. 1918C 1164 and note; others

allowing it. Reagan v. United States, (1913) 202 Fed. 488, 44 L. R. A.

(N.S.) 583. The Minnesota court while permitting a temporary exclu

sion of the public for the purpose of examining an embarrassed witness,

intimates that a permanent exclusion would have prejudiced the defend

ant's rights. State v. Callahan, (1907) 100 Minn. 63, 110 N. W. 342. Of

course, there is no doubt that the accused may waive his right to a pub

lic trial altogether. Keddington v. State, (1918) 19 Ariz. 457, 172 Pac.

273, L. R. A. 1918D 1093.

Drains—Constitutionality of Statutes Providing for Assess

ments for Repairs.—An Iowa statute provides that the cost of repairs

of a drainage ditch shall be assessed against the land throughout the

drainage district "in the same proportion that the original expenses and

cost of construction were levied and assessed." There was no provision

for notice to the landowner and a hearing upon the benefits received. The

plaintiff a landowner appealed from such an assessment claiming it was

unjust and inequitable in that he received no benefit from such repairs.

Held, the statute having been complied with the .assessment was properly

levied. Kimball v. Board of Supervisors, (Iowa, 1921) 180 N. W. 988.

The constitutionality of the statute as regards lack of notice to land

owners and a hearing upon the benefits actually received was not attacked

in the instant case, but a similar statute was recently declared invalid in
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Indiana. Harmon v. Bolley, (1918) 187 Ind. 511, 120 N. E. 33, 2 A. L.

R. 609. The Indiana court professes to follow the rule of Norwood v.

Baker, (1898) 172 U. S. 269, 19 S. C. R. 187, 43 L. Ed. 443, and holds

that a statutory and arbitrary standard of apportionment such as here

provided, which does not provide for a notice and a hearing on the

question of actual benefits does not afford due process of law, violating

the fourteenth amendment. There has been no direct adjudication upon

this point in Minnesota, although G. S. Minn. 1913, sec. 5552, is similar

in effect to the Indiana and Iowa statutes. Because of the much doubt

thrown upon Norwood v. Baker, supra, by the later decisions of the Su

preme Court of the United States, the Minnesota court unlike Indiana,

has refused to follow it. State v. Lewis Co., (1901) 82 Minn. 390, 83

N. W. 611, and the "front foot" rule, i.e., assessing according to front

age rather than actual benefits, which is also criticized by the Indiana

court in the case cited, is applied in Minnesota, as in most jurisdictions.

State v. City of Ely, 129 Minn. 40, 151 N. W. 545, 40 Ann. Cas. 189; note

L. R. A. 1917D 372. The Indiana court stresses lack of notice, as ren

dering the statute invalid. In an obiter dictum in State v. McGuire,

(1909) 109 Minn. 88, 122 N. W. 1120, the court asserted that in the case

of ordinary repairs, the expense would be so inconsiderable and so slight a

burden on the landowners, that a requirement of notice would be imprac

ticable and to no substantial purpose and that in a statute so limited,

notice would be held to be unnecessary. This view is supported in Yco-

tnans v. Riddle, (1891) 84 la. 147, 50 N. W. 886.

Equity—Declaratory Judgments.—Plaintiff was the grantee of a cer

tain deed from the defendant, grantor. The defendant was objecting to

the plaintiff's proposed cutting, of certain timber, claiming it was not cov

ered by the deed and the plaintiff now brings a bill in equity to have

the deed construed, alleging that he could not cut any timber without

danger of litigation. Held, that equity has no jurisdiction to construe a

deed to avoid future litigation. Surry Lumber Co. v. Wcllons ct al., (Va.

1921) 106 S. E. 382.

The instant case presents a situation where a declaratory judgment

would be most desirable. Instead of being able to secure this, however,

the parties must take affirmative action until stopped by legal process.

For a discussion of the matter of declaratory judgments, see Declaratory

Judgment, by James Schoonmaker, 5 Minnesota Law Rev;ew 32, \72.

Evidence—Competency of Chiropractor as an Expert Medical Wit

ness.—In a proceeding under the Workmen's Compensation Act, a li

censed chiropractor was permitted to testify as to the nature and extent

of the injuries to the plaintiff's back. Held, that she was a competent wit

ness. Voight v. Industrial Commission, (111. 1921) 130 N. E. 470.

The instant case seems to be a case of first impression. The rule ap

plied by the court was, that where a person has been educated in any

of the different medical systems, and qualifies as a witness by showing

that he has special knowledge or skill in diagnosing and treating the

particular ailment or disease which is the subject of investigation by the
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court, it is the duty of the court to admit his testimony as an expert.

It seems to be well settled that osteopaths are competent medical experts.

Macon Ry. & Light Co. v. Mason, (1905) 123 Ga. 773, 51 S. E. 569;

Bucherv. Wis. Cent. Ry Co.. (1909) 139 Wis. 597, 120 N. W. 518; State

ex reI. Md. Casualty Co. v. District Court, (1918) 140 Minn. 216, 167

N. W. 1039.

Fraudulent Conveyances—Bulk Sales Act—Chattel Mortgages.

—One Pierson and wife gave a chattel mortgage on their jewelry and

millinery business to the defendant. The plaintiff a creditor seeks to

have the mortgage declared void for failure to comply with the Bulk

Sales Act. Held, that a chattel mortgage, since it creates a lien merely

and does not pass title to the mortgagee, is not within the inhibition of

Bulk Sales Act, which declares fraudulent and void sales of merchandise

or goods in bulk, without compliance with prescribed conditions as to

inventory and notice to creditors. Appel Mercantile Co. v. Kirtland,

(Neb. 1920) 181 N. W. 151.

The Bulk Sales Acts which during the past twenty years have been

enacted in most states of the Union, 12 R. C. L. 525 ; Williston, Sales, sec.

643; G. S. Minn. 1913, sec. 7018; Thorpe v. Pennock, etc., Co., (1906) 99

Minn. 22, 108 N. W. 940, 9 Ann. Cas. 229, are designed to prevent the

owner of a stock of goods from disposing of it in bulk as against cred

itors whether wholesalers, Escalle v. Mark, (Nev. 1919) 183 Pac. 387, 5

A. L. R. 1512, or other creditors, Eklund v. Hopkins, (1904) 36 Wash.

179, 78 Pac. 787, unless he complies with prescribed conditions as to in

ventory and notice to creditors. The question frequently arises whether

a chattel mortgage amounts to a sale, trade, transfer, or disposition under

the different acts.

The instant case is in accord with the great weight of authority. 9

A. L. R. 473 ; 12 R. C. L. 526 ; Hannah & Hogg v. Richter Brewing Co.,

(1907) 149 Mich. 220, 112 N. W. 713, 12 L. R. A. (N.S ) 178, 12 Ann.

Cas. 344, 119 A. S. R. 674. The rule is the same, whether a chattel mort

gage be regarded as passing legal title to the mortgagee subject to a con

dition subsequent, Wasserman v. McDonnell, (1906) 190 Mass. 326, 76

N. E. 959; or whether a chattel mortgage is construed as giving merely

a lien, Noble v. Fort Smith., etc., Co., (1911) 34 Okl. 662, 127 Pac. 14,

46 L. R. A. (N.S.) 455. Seemingly only three cases take a contrary view.

In Linn County Bank v. Davis. (1918) 103 Kan. 672, 175 Pac. 972, 0

A. L. R. 468, it was held that a chattel mortgage was a "sale or disposal"

within the terms of the act, on the ground that a chattel mortgage passe.l

title to the mortgagee. In Bccnc v. National Liquor Co., (Tex. Civ. App.

1917) 198 S. W. 596, and in Semmes v. RitdoIph, etc., Co., (1916) 195 Mo.

App. 621, 187 S. W. 604, the mortgages were held to be invalid on the

ground, that although in those jurisdictions, a mortgage creates a lien

merely, yet it was a "transfer" within the meaning of the statute, and that

to hold otherwise would open the door to fraud and evasion.

It is also generally held that a sale under foreclosure of a chattel mort

gage is not within the inhibition of the act. Wasserman v. McDonnell,

(1906) 190 Mass. 326, 76 N. E. 959; Schwarts v. King, etc., Co., (N.J.



558 MJNNESOTA LAW REVIEW

1920) 109 Atl. 567, 9 A. L. R. 471. The same is true of a deed of trust

for the benefit of creditors. McAvoy v. Jennings, (1906) 44 Wash. 79,

87 Pac. 53; Eldredge Brewing Co. v. Cocheco Bottling Co., (N.H. 1918)

104 Atl. 453. But, a chattel mortgage of a stock of goods followed im

mediately by a release of the equity of redemption, is in effect an absolute

sale and within the prohibition of the statute, Mills v. Sullivan, (1916)

222 Mass. 587, 111 N. E. 605.

Much of the apparent conflict can be explained (1) by variation in

the language of the statutes, which prohibit one, some or all of the fol

lowing: sale, trade, exchange, transfer, assignment or other disposition :

(2) by the opposing theories as to the state of the title under a chattel

mortgage, 11 C. J. 399; 5 R. C. L. 383. In Minnesota the precise ques

tion does not seem to have been passed upon. In Minnesota a chattel

mortgage passes the legal title, Fletcher v. Neudeck, (1883) 30 Minn.

125, 14 N. W. 513; Tiedt v. Boyce, (1913) 122 Minn. 283, 142 N. W. 195;

and G. S. Minn. 1913, sec. 7018, prohibits the "sale" of the stock of goods

in bulk.

Husband and Wife—Divorcer—Restoration of Property to Husband

Which Wife Has Acquired Through Him.—In a divorce action, defend

ant husband seeks a division of property under G. S. Minn. 1913, sec. 7124,

which provides that where a husband is granted a divorce, any real or per

sonal property to which the wife has procured title through her husband,

not to exceed one-half of the same, may be decreed to the husband. Held,

though the statute might not apply to property transferred to the wife

for a valuable consideration, or for defrauding the husband's creditors,

it does apply to property voluntarily transferred without consideration

and merely to gratify a desire of the wife to hold title. O'Neil v. O'Neil,

(Minn. 1921) 182 N. W. 438.

The instant case is apparently the first case in which this statute has

been before the Minnesota court for consideration. Similar statutes are

found in a large number of different states, see 34 L. R. A. 110, 113;

39 L. R. A. (N.S.) 193. They are seemingly not declaratory of the com

mon law but create new rights hitherto unknown. 5 Minnesota Law

Review 296. The statutes of the various states vary in many particulars

and any attempt to interpret the statute of one state by the decisions of

another is rather unsatisfactory. While there can be no doubt as to the

correctness of the actual decision in the instant case, the points raised but

not decided are less certain and are very likely to give rise to future liti

gation. Property transferred by the husband to the wife for a valid con

sideration would seem to come within the wording of the statute, which

reads "in case of a divorce obtained by a husband, any real or personal

property to which she [the wife] procures title through her hubsand, not

exceeding one-half thereof, may be decreed to be and belong to the hus

band." No qualification as to consideration paid by the wife appears on

the face of the statute and yet it is doubtful if the legislature intended it

to apply to such property, and the court in the instant case states that

there might be some constitutional objection if the statute were so con

strued. The decisions from the other states seem to throw but little light
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(,n the question. The Wisconsin statute has been construed many times,

but the Wisconsin court in a recent case expressly left the question

open. Slowikowski v. Slowikmv.ikt. (Wis. 1920) 179 N. W. 510. That

court however has seemed to regard the statute as providing for the

division of the husband's property held in the name of the wife. Gal

lagher v. Gallagher, (1895) 89 Wis. 461, 465, 61 N. W. 1104. If such be

the true construction of the statute, property for which the wife has

paid the husband a valuable consideration would seem to be excluded,

since it cannot then be said to be the husband's property held in the

name of the wife.

The court in the instant case cites Bean v. Bean, (1915) 164 Ky.

810, 176 S. W. 181 and Coleman v. Coleman, (1912) 147 Ky. 383, 144

S. W. 1, 39 L. R. A. (N.S.) 193 as authority to the effect that such divi

sion shall not affect property transferred by the husband to the wife for

the purpose of defrauding the husband's creditors. These cases were

decided on the ground that such transfer involves moral turpitude on

the part of the husband and he cannot invoke the aid of a court of

equity to recover the property. It may be observed, however, that the

Kentucky statute provides for a division of such property as she shall

have derived from the husband "in consideration of marriage or by rea

son of marriage." Hence the decisions could have been put on the nar

row ground that property transferred to defraud the creditors of the

husband was not received by the wife in consideration or by reason of

marriage. The Minnesota statute has no such limitation and if the sug

gestion of the Wisconsin court is correct that the statute provides for

the division of the husband's property held in the name of the wife, then

property which was transferred to the wife in fraud of creditors would

seem to be property of the husband held in the name of the wife, and

hence subject to division. The question seems to be not so much one of

construction as of public policy, whether the statute should be given

effect in such a way as would tend to assist a fraudulent design on the

part of the husband.

Insurance—Effect of the "Waiver in Writing Only" Clauses in

Standard Fire Policies.—Plaintiff took out a fire policy on his stock of

goods in the defendant company. It was the standard form of policy

required by the statute, and contained the usual provision against oral

waiver. The proofs of loss furnished by the plaintiff did not satisfy the

requirements of the policy, but the adjuster of the defendant company

assured him that they were sufficient and he submitted no more. Held,

that the defendant is estopped from setting up the defense of lack of

proper proof. Walton v. American Cent. Ins. Co.. (Wash. 1921) 196

Pac. 588.

Before the standardization of fire insurance policies, clauses prohibit

ing oral waiver were generally rendered ineffective as to waivers sub

sequent to the inception of the policy, on one of two grounds. The one

most generally accepted was well set forth in Lamberton v. Conn. Fire

Ins. Co., (1888) 39 Minn. 129, 39 N. W. 76, 1 L. R. A. 222, and is based

on the theory that the companies themselves cannot bargain away their
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power to contract or to alter their previous contracts, nor the power to

do this orally ; and since from their nature the companies are bound to

act through officers or agents, such clauses were in effect an attempt to

contract away that power, and hence were ineffective. Westchester Fire

Ins. Co. v. Earlc, (1876) 33 Mich. 143. The other basis was that of

equitable estoppel, the courts refusing the companies the defense urged

because of their acts or representations. Phoenix Ins. Co. v. Hart, (1894)

149 111. 513, 36 N. E. 990; Aetna Life Ins. Co. v. Fallow, (1903) 110

Tenn. 720, 77 S. W. 937.

On the adoption by the various legislatures of the standard form of

fire policy, however, it was generally argued that these clauses prohibit

ing oral waiver would be given greater effect. The theory was that the

company could not waive a provision inserted in the policy at the com

mand of the legislature, without rendering nugatory the statute which

commanded the insertion of the clause. Moore v. Hanover Fire Ins.

Co.. (1894) 141 N. Y. 219, 36 N. E. 191; Black v. Atlantic Home Ins.

Co., (1908) 148 N. C. 169. 61 S. K. 672. 21 L. R. A. (N.S.) 578. The

Minnesota court accepted this theory in a "standard policy case" in

Anderson v. Manchester Fire Assur. Co., (1894) 59 Minn. 182, 60 N. W.

1095. 63 N. W. 241, 28 L. R. A. 609, 50 Am. St. Rep. 400, but upon re

hearing the statute was declared unconstitutional, and in our present

standard policy statute no such clause is required.

Although these decisions are not numerous enough to be conclusive

on the question, they are sufficient to show the difficulty in holding the

provisions against oral waiver ineffective under the first rule noted above.

In estoppel however, no question of authority is involved, and the fact

that the form is required by the legislature would seem to have less

effect upon the second rule. In many of the cases decided on the basis

of estoppel, the fact that the policy was in the standard form was appa

rently not considered. Waiver—i. e. relinquishment of known rights—

and the rights of the company are known after the inception of the

policy,—is of course contractual in nature. Yet the waiver, which is

essentially a new contract or at best a modification of the old, may be

based upon and implied from acts of the parties, and whether called an

implied waiver or estoppel in pais, makes little difference. Under such

circumstances as those of the instant case it is at least easier to hold that

even the provisions of the statute could not prevent the insurer from

estopping himself. Welch v. Fire Ass'n, (1904) 120 Wis. 456, 98 N. W.

227. There is some authority holding the same way under the first rule,

Kotvncki v. Thuringia Ins. Co.. (1903) 134 Mich. 82, 95 N. W. 976. See

also Bowman v. Security Fund Life Ins. Co., (Minn. May 20, 1921).

Mortgages—Foreciosure—Soidiers' and Sailors' Civil Relief Act.—

After a foreclosure sale under a vendor's lien, the obligor enlisted in

the military service, where he remained until after the period of re

demption had expired. He now seeks to redeem claiming that the run

ning of the period of redemption had been suspended by the Soldiers'

and Sailors' Civil Relief Act Held, that the time for redemption was not
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extended by that act. Wood v. Vogel, (Ala. 1920) 87 So. 174 (two

judges dissenting).

The court in the instant case strongly relied upon Taylor v. McGregor

State Bank, (1919) 144 Minn. 249, 174 N. W. 893, where the Minnesota

court took the position that the act of Congress had no application to

non-judicial proceedings for the foreclosure of a real estate mortgage by

advertisement. This view would seem to give a very restricted scope to the

act and would seem contrary to the view of the drafters of the act and

of other courts. 4 Minnesota Law Review 353, 357. However, the deci

sion of the Alabama and Minnesota courts will do much to clear away

uncertainties in titles based on a foreclosure under a power of sale made

since March 8, 1918, when the act went into effect. See also 3 Minnesota

Law Review 131.

Mortgages—Validity of a Mortgage Taken in Name of Third

Party to Avoid Taxation.—Plaintiff seeks to foreclose a mortgage exe

cuted by the defendant. The defendant sets up the defense that the

plaintiff in loaning him the money had the mortgage made out to a third

person in order to avoid taxes and that later the mortgage was assigned

to the plaintiff, the real mortgagee. Held, that this did not constitute a

defense. Berridge v. Gaylord, (Kan. 1920) 193 Pac. 1066.

A device occasionally resorted to evade the payment of taxes is to

have the note and mortgage made out to a nominal mortgagee, who is a

non-resident, thus giving the debt a situs in another state, and the third

party's name is used in various ways to keep the real mortgagee's name

off from the tax rolls. After the taxing period is safely past or it is neces

sary to foreclose the mortgage, the mortgage is assigned to the real mort

gagee. The various plans seem to have successfully withstood attacks

made upon them in the courts, for the great weight of authority, with

which the instant case is in accord, hold that the consideration and the

matter to be performed are both legal, and the illegality is only incidental

and collateral and constitutes no defense to the mortgagor. Nichols v.

Weed Sewing Machine Co., (1882) 27 Hun. (N.Y.) 202, 206, "there is no

illegality in the loan itself, and the question is only whether one who has

borrowed money shall repay it:" McKinnon v. Waterbury, (1905) 136

Fed. 489; Callicott v. Allen, (1903) 31 Ind. App. 561, 67 N. E. 196;

Crowns v. Forest Land Co., (1898) 99 Wis. 103, 74 N. W. 546. In the

latter case the court took the position that the tax and criminal laws

provide means for punishing the evasion of payment of taxes, and that it

would be a great injustice to allow the mortgagor to escape payment of

his just debts by such a defense. A minority hold that such a mortgage

has an illegal element in it which cannot be separated from the contract

itself and the whole must fall. Drexler v. Tyrrell, (1880) 15 Nev. 114.

This latter case has been widely cited and almost as widely criticized, but

it has been supported by some legal writers on the ground that while the

contract of mortgage itself is perfectly proper and based on a valid con

sideration, yet public policy should refuse to aid one who at his own

solicitation has made the contract in such a way as purposely to evade the

tax laws. 55 Central Law Journal 121. The result of the cases seems to
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be that the public policy of preventing the evasion of the tax laws is not

strong enough to require that the mortgagee forfeit his debt, and that the

penalty for their violation must be left to the tax and criminal laws.

Mutual Benefit Societies—Liability of Grand Lodge for Injuries

Inflicted by Local Order During Initiation.—Plaintiff was injured

during his initiation by a local order. The particular ceremony was nei

ther authorized or prescribed by the Grand Lodge. Held, that the Grand

Lodge was liable in both compensatory and punitive damages. Derrick v.

Sovereign Camp of W. O. W., (S.C. 1921) 106 S. E. 222.

There is a diversity of judicial opinion upon the question raised by the

instant case. In holding the Grand Lodge in compensatory damages for

the tort of the local lodge the case is in accord with the weight of author

ity. 7 C. J. 1111 ; 19 R. C. L. 1315; Thompson v. Supreme Tent K. M. W.,

(1907) 189 N. Y. 294, 82 N. E. 141, 13 L. R. A. (N.S.) 314, 121 A. S. R.

879, 12 Ann. Cas. 552 ; Supreme Lodge of the World L. O. M. v. Kenney,

(1916) 198 Ala. 332, 73 So. 519, L. R. A. 1917C 469; Mitchell v. Leach,

(1904) 69 S. C. 413, 48 S. E. 290, 66 L. R. A. 723, 104 A. S. R. 811;

Grand Temple, etc., K. & D. T. v. Johnson, (Tex. Civ. App. 1914) 171

S. W. 490. This view is based on the theory that the relation between the

local lodge and the Grand Lodge is that of principal and agent, and

therefore the general rule applies that the principal is responsible for the

acts of his agent done within the scope of his employment, and in the

accomplishment of objects within the line of his duties, though the agent

seeks to accomplish the master's business by improper or unlawful means

or in ways not authorized by the master, unknown to him, or even con

trary to his express directions. A minority hold that the Grand Lodge is

not liable for injuries inflicted upon a candidate for initiation when the

injuries resulted from a ceremony not prescribed by the ritual. Jumper v.

Sovereign Camp W. W., (1904) 127 Fed. 635. 62 C. C. A. 361; Kaminska

v. Great Camp. K. M. M., (1906) 146 Mich. 16, 109 N. W. 33; Kendrick v.

M. W. A., (1908) 131 Mo. App. 31, 109 S. W. 805. This view is based

on the idea that as the officers and the agents of the local camp are not

appointed or controlled by the central body, they are not agents of the

central body and therefore the central body is not liable for injuries in

flicted upon a candidate in the ceremony of initiation, when such ceremony

is not carried out in conformity with the ritual. The principal should not

be liable for the negligence or fault of an agent over whom he has no

control. This view has been severely criticised, in that without subordinate

lodges the Grand Lodge could not exist, as its very life depends upon

the organization of subordinate lodges through which new members may

be taken in and revenues for the support of the organization raised.

Supreme Lodge of the World v. Kenny, (1916) 198 Ala. 332, 73 So. 519,

L. R. A. 1917C 469. In the instant case the injured party is given puni

tive damages, which introduces a new element into cases of this class.

Since the Grand Lodge is liable merely on the doctrine of respondeat

superior, such an award seems unwarranted. Of course there is no doubt

that in such cases as the present, the local order, or at least its officers,

are also liable on the ground that the agent, as well as the principal, is



RECENT CASES 563

liable for the agent's torts. Kinver v. Phoenix Lodge, I. 0. 0. F., (1885)

7 Ontario 377; I Mechem, Agency, 2nd. Ed., sees. 1452, 1455, 1456.

Pleading—Replevin—What Defenses Are Provable Under a Gen

eral Denial.—In replevin for a cement mixer, the defendant denied plain

tiff's ownership and further alleged that the transaction had been a con

ditional sale to the plaintiff and that the conditions had not been complied

with. The lower court instructed the jury the burden was on the defendant

to establish that the transaction was a conditional sale and that the condi

tion had not been complied with. Held, such instruction was error since

such a defense was admissible under a general denial. Gardner & Butters

v. Builders' Material Co., (Iowa 1920) 180 N. W. 188.

The instruction of the lower court in the instant case illustrates the

confusion as to what defenses must be affirmatively alleged and proved in

replevin. The ordinary rules of pleading do not apply in replevin. Wood-

bridge v. DeWitt, (1897) 51 Neb. 98, 70 N. W. 506. With only a few cases

to the contrary, it is very widely held that the general denial is the only

answer needed ; the general denial not only puts in issue every material

allegation of the complaint, but will sustain evidence of affirmative de

fenses which in other actions would have to be specially pleaded, and will

even support affirmative relief for the return of the goods and damages

in favor of the defendant. 3 Bates, Pleading, Practice, Parties, and Forms,

p. 2580, and cases there cited; A. L. Squire, General Denial in Replevin,

24 Case & Comment 19, 26. Any evidence tending to disprove plaintiff's

right to possession is competent under the general denial, without special

plea. 23 R. C. L. 931-933; see exhaustive note, 20 Ann. Cas. 297; note 34

L. R. A. (N.S.) 473; Cumbey v. Lovett, (1899) 76 Minn. 227, 79 N. W. 99.

Thus the defendant may show under the general denial: (1) usury, where

plaintiff claims the property under a mortgage and note, Adamson v. Wig

gins, (1891) 45 Minn. 448, 48 N. W. 185; (2) fraud of plaintiff in pro

curing note and mortgage, Payne v. McCormick Harvesting Co., (1901)

11 Okla. 318, 66 Pac. 287; (3) a previous transfer of goods to the plain

tiff with intent to defraud creditors, Tupper v. Thompson, (1880) 26

Minn. 385, 4 N. W. 621; Gullick v. Bordeaux, (1899) 22 Mont. 470, 56

Pac. 961 ; (4) title in plaintiff's vendor and no sufficient delivery to pass

title to plaintiff, Caldwell v. Bruggermann, (1860) 4 Minn. 270 (190);

(5) title in a third person without defendant's connecting himself with

that title, Griffin v. Long Is. R. R. Co., (1886) 101 N. Y. 348, 4 N. E. 740;

Chamberlin v. Winn, (1889) I Wash. 501, 20 Pac. 780; (6) agreement to

release defendant as surety on a different note and mortgage from that on

which plaintiff bases his claim, First Nat'l Bank v. Barbour, (1908) 21

Okla. 237, 95 Pac. 790; (7) breach of warranty, where plaintiff who has

sold a chattel to the defendant seeks to replevy the property mortgaged

to secure payment, Aultman, etc., Co. v. Stickler, (1887) 21 Neb. 72, 76,

31 N. W. 241; Aultman & Co. v. Forgey, (1894) 10 Ind. App. 397, 36

N. E. 939; /. /. Case, etc., Co. v. Smith, (1888) 16 Ore. 381, 18 Pac. 641

(specific denial) ; contra, Vallancey v. Hunt (1910) 20 N. D. 579, 129 N. W.

455, 34 L. R. A. (N.S.) 473; (8) lien of defendant on the chattels,

Wester v. Long, (1901) 63 Kas. 876, 66 Pac. 1032; Anthony v. Carp,
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(1901) 90 Mo. App. 387; Lindsay v. Wyatt, (1878) 1 Idaho 738; contra.

GutIle v. Fook, (1886) 13- Ore. 577, 11 Pac. 277; (9) estoppel, which ac

cording to Pomeroy, Code Rem. 4th Ed., sec. 588, and note p. 676, is generally

not available unless specially pleaded, Townc v. Sparks, (1888) 23 Neb.

142, 36 N. W. 375 ; ( 10) defect of parties plaintiff, which according to

Pomeroy, Code Rem. 4th Ed., secs. 123, 124, is generally waived unless

taken advantage of by demurrer or answer, Hcaton v. Wilson, (1898) 123

N. C. 398, 31 S. E. 671; (11) counterclaim or set-off, 23 R. C. L. 933,

923; Davis v. Culver, (1899) 58 Neb. 265, 78 N. W. 504; see also, Dcford

v. Hutchison, (1891) 45 Kan. 318, 328, 332, 25 Pac. 641, 11 L. R. A. 257,

and note; contra, Vallancey v. Hunt, (1910) 20 N. D. 579, 129 N. W. 455,

34 L. R. A. (N.S.) 473, and note. Defendant who put in a general denial

in replevin has even been allowed to prove and recover items of damage

for the detention of the property. Schrandt v. Young, (1901) 62 Neb.

254, 86 N. W. 1085. For a general discussion of the peculiar comprehen

siveness of the general denial in replevin under the code see : A. L. Squire,

The General Denial in Replevin, 24 Case & Com. 19.

Practice and Procedure—Necessity of Notice of Trial After

Granting of New Trial.—After the case had been tried and determined,

the plaintiff's motion for a new trial was granted. No notice of trial was

thereafter served, but the case remained on the calendar. At the begin

ning of the succeeding term, the plaintiff's motion to strike the case from

the calendar was refused and the case was fully tried and a verdict ren

dered for the defendant. Held, that after a case has been tried and deter

mined and a new trial granted a new notice is necessary to bring the case

on again for trial, and if a party is required to go to trial without such

notice, he may have the verdict against him set aside and a new trial

granted, although no prejudice be shown. Dr. Ward's Medical Company

v. Wolleat, (Minn. 1921) 182 N. W. 523.

As stated by the court in the instant case the decisions in the various

districts in Minnesota are not in harmony on this question of practice

and it was highly important that the question be settled. The court was

unanimous in holding that after the granting of a new trial, a notice of

trial is necessary and that the right to have the case stricken from the

calendar is not waived by thereafter participating in the trial. Mead v.

Billings, (1890) 43 Minn. 239. 45 N. W. 228. A minority were opposed to

granting a new trial as no prejudice was shown from the failure to give

notice. The weight of authority would seem to be with the minority on

this point, the general rule being that a new trial will not be granted for

mere irregularities in the proceedings where they do not affect the sub

stantial rights of the parties and no prejudice is shown. 20 R. C. L. 226;

Killackey v. Killackey, (1909) 156 Mich. 127, 120 N. W. 680; Tarbox v.

Gotsian, (1873) 20 Minn. 139. G. S. Minn. 1913 sec. 7789 confirms that

rule.

Practice and Procedure—New Trial—Exclusiveness of Statutory

Grounds—Loss of Reporter's Notes.—In a personal injury action, a spe

cial verdict was returned and the plaintiff moved for a new trial, urging
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the insufficiency of the evidence. The plaintiff's motion was denied and

judgment was entered for the defendant on the special verdict. The plain

tiff appealed from the order denying his motion. Before the appeal was

perfected the plaintiff made a second motion for a new trial, one of the

grounds being the loss without plaintiff's fault of the court reporter's

notes of the trial, without which he would be unable to perfect a state

ment of the case. The loss of the reporter's notes was not one of the

statutory grounds for a new trial. Held, that the plaintiff is not en

titled to a new trial, the statutory grounds for a new trial being exclu

sive. Dubs v. Northern Pacific Ry. Co. (N.D. 1921) 181 N. W. 606.

Statutes enumerating grounds for a new trial are generally held to be

exclusive. 2 Thompson on Trials, 2nd Ed. p. 1272. So new trials have

been refused where the grounds assigned were not included in the

statutes. Valerius v. Richard, (1894) 57 Minn. 443, 59 N. W. 534; St.

Louis, etc., Ry. Co. v. Lewis, (1913) 39 Okla. 677, 136 Pac. 396; Higgins v.

Rued, (1915) 30 N. D. 551, 153 N. W. 389. Loss of the court reporter's

notes is rarely, if ever, a statutory ground for a new trial and a difficult

situation arises where there has been a loss of such notes when they are

needed for purposes of .appeal.

The right of appeal is generally regarded as a creature of statute,

2 R. C. L. 27. If there is no statute providing for a new trial for loss

of the reporter's notes and they are necessary for the purpose of having

the case reviewed, some courts to prevent an injustice being done grant

a new trial on equitable principles by exercising "inherent extraordinary

powers." Langley v. Hincs, (Mo. App. 1921) 227 S. W. 877; Bailey v.

United States, (1909) 3 Okl. Cr. Rep. 175, 104 Pac. 917; Richardson v.

State, (1907) 15 Wyo. 465, 89 Pac. 1027, 12 Ann. Cas. 1048; Nichols v.

Harris, (1880) 32 La. Ann. 646. But in some states a new trial for loss

of reporter's notes has been denied. Higgins v. Rued, (1905) 30 N. D.

551, 153 N. W. 389; Peterson v. Lundquist, (1908) 106 Minn. 339, 119

N. W. 50. However, in the latter two cases it did not appear that the

notes were absolutely indispensable for a review by the higher court. In

the instant case since one of the grounds which had been previously

urged had been the insufficiency of the evidence, and since it would

seem that it would be highly difficult to secure a review of the evidence

without the stenographic report of it, a new trial might well have been

granted. In Oklahoma the statute has been amended so that a new trial

may be had "when without fault of the complaining party it becomes

impossible to make case-made." Rev. Laws Okl. sec. 5033.

In Minnesota it has been held that a litigant has a constitutional right

of review, and if the statute does not give an adequate remedy or if the

legislature deprives a litigant of this right", the supreme court will exer

cise its appellate jurisdiction and afford the complaining party the right

to be heard in the court of last resort. Brown County v. Winona etc.

Land Co., (1888) 38 Minn. 397, 37 N. W. 949. While the reporter's record

is not indispensable to secure a review, yet if through loss of the record

or other causes, it would be impossible adequately to review the case, it

would seem that the litigant would have a constitutional right to a new

trial.
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Practice and Procedure—Right to Appeal from an Order Grant

ing a Change of Venue.—On an appeal from an order of the trial court

granting a change of venue on the ground that a party had been made

defendant to prevent such change, Held, that the order was not appeal

able. Winegar v. Martin, (Minn. 1921) 182 N. W. 513.

The instant case settles a point of. Minnesota practice which had been

much in doubt. Under G. S. Minn. 1913 sec. 7722 which provides for a

change of venue where the action is not brought in the proper county, it

had been held that an order striking the case from the calendar on the

ground that the action had been transferred to another county was appeal

able. Scott v. Miller Liquor Co., (1913) 122 Minn. 377, 142 N. W. 817;

Peterson v. Carlson, (1914) 127 Minn. 324, 149 N. W. 536; Chadbourne v.

Reed, (1901) 83 Minn. 447, 86 N. W. 415, the court in the latter case

stating that

"The validity of the attempted change was in dispute, and the courts of

the two counties might disagree as to the validity of the transfer of the

case, and each strike it from its calendar."

Under G. S. Minn. 1913 sec. 7726 relating to the transfer of an action

from the municipal to the proper district court, it had been held that an

order making such a transfer was not appealable. Antonsky v. City Dye

House, (1909) 109 Minn. 96, 123 N. W. 56. The instant case seems to be the

first case in this regard arising under G. S. Minn. 1913 sec. 7723 under

which the court in its discretion may grant a change of venue, upon writ

ten consent of the parties, to secure an impartial trial, for convenience of

witnesses, or where a party is made a defendant to prevent a change of

venue. The court in the instant case prefers to apply the same rule to

cases arising under this statute as to cases arising under the statute re

lating to changes of venue from the municipal court to the district court,

and holds the order non-appealable, rather than follow the rule under

the statute relating to cases not brought in the proper county. The court

states that the proper method to secure a review of an order granting or

refusing a change of venue is by mandamus. State v. District Court,

(1899) 77 Minn. 302, 79 N. W. 960. Although such an order may be re

viewed on an appeal from a judgment, Jones v. Swank, (1893) 54 Minn.

259, 55 N. W. 1126, or from an order denying a new trial, Walker v.

Nettlcton, (1892) 50 Minn. 305, 52 N. W. 864, such a method is not com

mended by the court. Dclasca v. Grimts, (1919) 144 Minn. 67, 174 N. W.

523, the reason being, that the place of trial should be definitely deter

mined before the case is tried on its merits.

Real Property—Perpetual Leases—Relation of Parties.—Defendant

company demised and leased "to A, his executors, administrators and as

signs, forever, certain premises, reserving a definite yearly rent and the

right of re-entry for failure to pay rent. A assigned to the plaintiff, who

now claims certain prescriptive rights by adverse user. Held, that although

the instrument conveyed a defeasible fee, yet the relation of landlord and

tenant still existed between them and the plaintiff's user could not be ad

verse to the defendant. Kavanaugh v. Cohoes Power & Light Corp.,

(N.Y. 1921) 187 N. Y. S. 216.
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The instant case presents an interesting phase of the so-called per

petual leases. A lease or demise must have a termination, or it is not a

lease or a term for years. An estate enduring possibly forever has no

term and must be a fee. Fowler, Real Property Law of New York, 195.

It is clear that an estate passes by a so-called perpetual lease. 1 Tiffany,

Real Property, 2nd. Ed. 99. If that estate may last forever then the estate

conveyed must be a fee, since the essence of a fee is "an estate in perpe

tuity." 1. Washburn Real Prop. 4th Ed. 77. The court in the instant

case first holds in accord with the great weight of authority, that a so-

called perpetual lease conveys a fee defeasible on a breach of condition.

Tyler v. Heidorn, (1866) 46 Barb. (N.Y.) 439; Pcnick v. Atkinson, (1913)

139 Ga. 649, 77 S. E. 1055, 46 L. R. A. (N.S.) 284 and note. There are

some decisions not in accord with the general rule. In Slate ex rel. Glenn

v. Miss. River Bridge Co., (1891), 109 Mo. 253, 19 S. W. 421 where there

was a so-called perpetual lease of a bridge, the court held that the lessor

owned the bridge for purposes of taxation. The Vermont court decided

that a similar instrument was not a "conveyance in fee," but that by

reason of the reservation of an annual rent and a right of re-entry for

failure to pay it, it retained the legal characteristics of a lease proper

and must be so construed. White v. Fuller, (1865) 38 Vt. 193. Although

the court in the instant case holds that such an instrument is a convey

ance in fee, yet it attains the same result that would have been reached

by the Vermont court in a similar case. The court in the instant case

recognizes that since the statute of quia emptores the strict relation of

landlord and tenant—the relation of landlord and tenant arising by

operation of law as a result of feudal tenure—is not created by such a

conveyance, yet it holds that as a matter of agreement between the

parties, the conventional relation of landlord and tenant is constituted.

This view had been stated in an earlier New York case. Tyler v.

Heidorn, (1866) 46 Barb. (N.Y.) 439, and has been severely criticised

by an eminent writer. 1 Tiffany, Landlord and Tenant, 42. This phase

of the question has not been directly passed on in Minnesota. Though,

in Rochester Lodge, A. F. & A. M. v. Graham, (1896) 65 Minn. 457,

68 N. W. 79, 37 L. R. A. 404, the court stated that since the statute of

quia emptores, the reservation of a perpetual rent on a conveyance in fee

does not create between the grantor and grantee any relation of land

lord and tenant, give rise to any fealty, or give the grantor any tenure

or possibility of reverter, but immediately upon the delivery of the deed

the parties become strangers to each other. If this view were followed

out, the result reached in the instant case would be different in Min

nesota.

Statute of Frauds—Quasi-Contracts—Oral Contract for Serv

ices—Recovery for Time Lost.—Plaintiffs entered into an oral contract

to work for the defendant, a mine operator. The contract was unenforce

able under the statute of frauds. The plaintiffs now sue in quantum

meruit for labor performed and for the time lost while at the mine, at

the instance of the defendant, plaintiffs being ready, willing and able

to work, but during which time they were assigned to no duties. Held,
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plaintiffs could recover not only the reasonable value of the services

performed, but also the reasonable value of the time lost. Randolph v.

Castle, (Ky. 1921) 228 S. W. 418.

The instant case is a marked departure from the general rule that

recovery in quasi-contract can be had only where the defendant has

received a benefit from the plaintiff, which in equity and good conscience

he should restore. 29 Am. & Eng. Enc. Law, 2nd. Ed., 836, 837. This

case measures the amount of the recovery, not by the benefits received

by the defendant, but by the detriment to the plaintiff. While it has been

held that where services have been actually rendered and accepted, the

measure of recovery is the reasonable value of the services and not the

profit or gain of the defendant, Fabian v. Wasatch Orchard Co. (1912)

41 Utah 404, 125 Pac. 860, L. R. A. 1916D 892, the instant case was not

decided on the theory that by requesting plaintiffs to remain at the mine,

defendant had accepted the benefit of having them available at any time

and hence was liable for the reasonable value of their time. The court

based its decision squarely on the fact that the plaintiff's loss was caused

by the defendant and should be borne by him, making no attempt to

come within the rule of the Utah case. The instant case contains no ref

erence to other decisions and is undoubtedly contrary to the weight of

authority, including former decisions of the same court. Boone v. Coe,

(1913) 153 Ky. 233, 154 S. W. 900, 51 L. R. A. (N.S.) 907; Downing v.

McKenney, (1878)' 124 Mass. 478. It does, however, illustrate a present

tendency on the part of some courts to ignore the fundamental theory

of restitution and to allow a recovery on the one hand, where no bene

fit is received by the defendant, as in the instant case, and on the other,

where the benefit received was not taken from the plaintiff, as in Federal

Sugar Refining Co. v. U. S. Sugar Equalisation Board, (1920) 268 Fed.

575, see 5 Minnesota Law Review 401 (April 1921) and Heywood v.

Northern Assurance Co., (1916) 133 Minn. 360, 158 N. W. 632, Ann.

Cas. 1918D 241. In the latter case, the defendant procured the maker

of a note to pay the same to it instead of to the plaintiff payee and

although there was nothing taken from the plaintiff and his rights against

the maker had in no way been impaired he was allowed to recover

because in equity and good conscience the defendant was not entitled to

keep the money received. However, the result reached in the instant case

would seem to be correct upon the theory that the defendant by having

the plaintiffs available at any time was receiving a benefit.

Taxation—Sixteenth Amendment—Income Tax—Increase in Val

ue of Property as Income.—The Federal Revenue Act of 1916 imposes

a tax upon net income, "which shall include gains, profits, and income

derived from sales and dealings in property." The act further provides

that as to property acquired before March 1, 1913, the market value on

that day should be the basis for determining that gaira The plaintiff had

purchased certain bonds in 1902 for $231,300; on March 1, 1913 the bonds

had a market value' of $164,480; they were sold in 1916 for $276,150.

The revenue collector assessed a tax on the difference between the

market value on March 1, 1913 and the price received by the sale, i. e.
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$111,670. The lower court held that such an increase was a gain in capi

tal assets and the Revenue Act of 1916 in so far as it attempted to tax

it as income was unconstitutional. Held, (1) that such an increase was

income and the statute was constitutional, (2) that the tax should only

be levied on actual gain, and therefore the tax should only be levied on

$44,850 the difference between the price paid in 1902 and the selling

price in 1916. Walsh v. Brewster, (1921) 41 S. C. R. 392.

This decision reverses the widely discussed decision of the lower

court in the same case. Brewster v. Walsh, (D.C. 1920) 268 Fed. 207,

see 5 Minnesota Law Review 238. Decided on the same day were the

cases of Merchants' Loan & Trust Co. v. Smietanka, (1921) 41 S. C. R.

386; Eldorado Coal & Mining Co. v. Mager, (1921) 41 S. C. R. 390;

Goodrich v. Ed-wards, (1921) 41 S. C. R. 390, in which the same princi

ples were involved. The district court in Brewster v. Walsh based its

decision upon the proposition that the adoption of the sixteenth amend

ment did not extend the taxing powers of Congress to new subjects but

merely removed the need of apportionment, and that prior to its adop

tion the word "income" had acquired a fixed and definite meaning in the

state and federal courts ; and that under that meaning an increase in

value of property when realized upon by a sale was not income but an

accretion to capital. In support of this proposition the court relied on

Gray v. Darlington, (1872) 15 Wall. (U.S.) 63, where it was held that

an increase in value of bonds when realized on by a sale was not in

come under the income tax law of 1867, and upon cases which had held

that an increase in value of trust funds when realized on by a sale was

not income as between the life tenant who was entitled to the income

and the remainderman. The Supreme Court dismisses these authorities

as being of little value in determining the meaning of the word "income"

as it was understood at the time of the adoption of the sixteenth amend

ment. The Court refuses to enter into the "refinements of lexicographers

or economists" and holds that the word income as commonly understood

at the time of the adoption of the sixteenth amendment included the in

crease in value of property when realized on by a sale, and that to hold

otherwise would in a large measure defeat the purpose of the amend

ment. Merchants' Loan & Trust Co. v. Smictanka, (1921) 41 S. C. R.

386, 389. See also 5 Minnesota Law Review 145; 4 Minnesota LawReview 462; 2 Minnesota Law Review 284.

•Torrens Act—Conclusiveness of Final Decree.—In a proceeding

to register title under the Torrens Act, defendant who was served with

summons as a known claimant, failed to appear. Upon a showing of ex

cusable neglect, the trial court vacated the decree and allowed defendant

to answer, and the plaintiff appealed. Held, the trial court had no author

ity or discretion to grant such relief. Murphy v. Borgen, (Minn. 1921)

182 N. W. 449.

The instant case goes a long way towards establishing the conclusive

ness of a judgment under the Torrens act. The act, strictly construed,

makes no provision for the relief granted by the trial court. G. S. Minn.

1913 secs. 6889, 6893. The defendant contended that the Torrens statutes
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were subject to the exercise of the court's general equitable powers

against unjust consequences. In the case of Baarl v. Martin, (1906) 99

Minn. 197, 108 N. W. 945, 116 A. S. R. 394, the court gave relief upon

general equitable principles against fraud in a proceeding under the

Torrens statute although the statute made no express provision for it.

The court now refuses to apply the doctrine of that case to the case of

excusable neglect, mistake or surprise on the ground that to allow relief

in such cases would nullify the practical efficacy of the Torrens system

by allowing inroads on the conclusiveness of the decree, the court stating

"for just what a court may do to the Torrens judgment on application

addressed to its equitable powers will find a limit only in the ingenuity of

counsel in searching for and devising methods of attack." See also

Niblack, Torrens System, p. 48 et seq. ; Riley v. Pearson, (1913) 120

Minn. 210, 139 N. W. 361, L. R. A. 1916D 7 and note.

Witnesses—Communications to Prosecuting Officer by Com

plaining Witness—Privileged Communications.—The defendant was

convicted of a statutory offense. The defendant offered to prove by a

deputy county attorney that the complaining witness in reporting to him

the commission of the crime had stated that it had been committed by

another person and not by the defendant. The trial court excluded the

evidence on the ground that such communications were privileged. Held,

that the rule that communications made to a prosecuting officer by a com

plaining witness are privileged is subject to the exception that the ac

cused may inquire specifically whether the complaining witness made

statements in denial of the guilt of the accused, and, if such were made,

to develop what those statements were. Ccntoamore v. State, (Neb.

1920) 181 N. W. 182,

The rule laid down by a number of the American courts that state

ments by a complaining witness to a prosecuting officer concerning the

commission of crime are absolutely privileged, Vogel v. Gruaz, (1883)

110 U. S. 311, 4 S. C. R. 12 28 L. Ed. 158; Oliver v. Pate, (1873) 43 Ind.

132; Worlhinglon v. Seribncr, (1872) 109 Mass. 487. 12 Am. Rep. 736.

is apparently an extension of the common law doctrine that in criminal

proceedings the courts will not allow persons to reveal the names of those

from whom they received the information upon which the prosecution is

based, 23 Am. & Eng. Enc. 2nd Ed. 53. The reason for the common law

rule, to prevent intimidation of informers, In re Quarles, (1895) 158

U. S. 532, 15 S. C. R. 959, 39 L. Ed. 1080, is less pressing today. The.

recent tendency of American courts, under the guise of exceptions as in

the instant case, is, in practical effect to abolish the rule, State v. Wil

cox, (1913) 90 Kan. 80, 132 Pac. 982; Riggins v. State, (1915) 125 Md.

165, 93 Atl. 437; Cole v. Andrews, (1898) 74 Minn. 93, 76 N. W. 962: 9

A. L. R. 1091 and note. The later cases are based, in part, upon the view

that there is not the technical relation of attorney and client between the

complaining witness and the prosecuting officer, see note Ann. Cas. 1916E

1121. The effect of that view is to avoid statutes, similar to G. S. Minn.

1913 sec. 8375 (2), providing that "an attorney cannot, without the con

sent of his client, be examined as to any communication made by the client
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to him or his advice given thereon in the course of professional duty:"

But since a statute which is merely declaratory of the common law does

not abolish, by implication, closely related rules of the common law not

referred to, 36 Cyc. 1145, 25 R. C. L. 920, this alone is not conclusive.

There are four fundamental conditions necessary to the establishment

of a privilege against the disclosure of communications between persons

standing in a given relation: (1) the communications must originate in

a confidence that they will not be disclosed ; (2) this element of confi

dentiality must be essential to the full and satisfactory maintenance of

the relation between the parties; (3) the relation must be one which

in the opinion of the community ought to be sedulously fostered ; (4)

the injury that would inure to the relation by the disclosure of the com

munications must be greater than the benefit gained for the correct

disposal of litigation, 4 Wigmore on Evidence, p. 3185. Applying these

tests to the instant case the sound basis of the decision is that, the state

ments not being offered against the complaining witness, public policy

is opposed to the conviction of accused persons on the testimony of un

trustworthy persons. It is submitted, however, that the real attitude of

the courts, and one which harmonizes the majority of the decisions, is

that the occasion on which information concerning the commission of

crime is communicated to the proper officer is a privileged occasion. It

would follow then, that an informer acting on reasonable belief and in

good faith incurs no civil liability, 17 R. C. L. 358; 18 R. C. L. 33; but

in the criminal proceeding based thereon the state should interpose no

obstacle to the full disclosure of the facts. As a prosecuting attorney is

a public officer the question in the instant case is ruled, in Minnesota, by

the Statute, G. S. 1913, Sec. 8375 (5) : "A public officer shall not be al

lowed to disclose communications made to him in official confidence when

the public interest would suffer by the disclosure." The court would have

to decide, in each case, whether the public interest would suffer or not.

As to privilege of judge of the juvenile court, see 4 Minnesota Law

Review 227.

BOOK REVIEWS

Freedom of Speech. By Zechariah Chafee, Jr. Harcourt, Brace and

Howe. New York, 1920.

This book deals with the vexed problems relating to freedom of

speech and press which arose out of the late war. The author, who is

professor of law in Harvard University, deals with the questions not

only in their legal and constitutional aspects but discusses them also

as questions of expediency and public policy. The emphasis upon the

contemporary situation does not, however, rob the book of its value as

a thorough and comprehensive commentary upon the history and philosophy

of free speech in this country and England.

The first chapter is entitled "Freedom of Speech in War Times," and

sets itself to the task of determining the real purpose of the first amend

ment and the nature of its limitations upon Congressional interference

with speech and press. It is pointed out that this amendment should be

regarded as an embodiment of a national policy favorable to free dis
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cussion and not merely as an outside limit upon the lawful suppression

thereof. Congress should observe its spirit as well as its letter. The

amendment does not protect indiscriminately all speech and publica

tion ; nor is it to be regarded as abrogated in war time. The limits of

free speech during war are to be fixed somewhere between these ex

tremes. Various attempts to draw this line are examined and criticized.

Blackstone's theory that liberty of the press consists in immunity from

previous censorship is discarded as narrow, and wholly inadequate. The

theory, that the first amendment protects the "use" of utterance but not

its "abuse" is rejected as a question-begging statement which affords no

standard for the determination of concrete cases but makes their decision

rest largely upon intuition. The view that the amendment left the com

mon law of seditious libel in force is declared to be historically unsound.

The theory that utterances and publications may be punished or sup

pressed because of their remote bad tendencies and that a constructive

intent to produce such tendencies may be imputed to the speaker or

writer is severely criticized as affording inadequate protection to the

individual. The author then states and explains his own view of the

limits of free speech in war time. As this is the keynote of the entire

book it may be set forth in the author's own words :

"The true boundary line of the first amendment can be fixed only

when Congress and the courts realize that the principle on which speech

is classified as lawful or unlawful involves the balancing against each

other of two very important social interests, in public safety and in the

search of truth. Every reasonable attempt should be made to maintain

both interests unimpaired, and the great interest in free speech should

be sacrified only when the interest in public safety is really imperiled,

and not, as most men believe, when it is barely conceivable that it may

be slightly affected. In war time, therefore, speech should be unre

stricted by the censorship or by punishment, unless it is clearly liable

to cause direct and dangerous interference with the conduct of the war.

Thus our problem of locating the boundary line of free speech is solved.

It is fixed close to the point where words will give rise to unlawful

acts." (p. 39.)

The following chapters apply this theory to various concrete situa

tions arising out of the war.

The second chapter. "Opposition to the War with Germany," is de

voted to a study of the federal and state espionage acts and their en

forcement. The author believes that these acts, while not unconstitutional

in terms, were so enforced in many instances as to infringe upon the

guarantees of the first amendment. In applying these laws the courts,

with few exceptions, enforced the doctrine of bad tendency and con

structive intent. If Professor Chafee's own test of free speech had

been applied many convicted persons would have been freed, Mr. Debs

among them. A third chapter is devoted to the Abrams case, one of the

prosecutions under the Espionage Act which went to the Supreme Court.

The whole course of the trial is examined and the author finds much to

criticize. The following chapter deals with peace-time legislation against

sedition and syndicalism. Some of the more conspicuous state laws upon

this subject are commented upon and the sedition bills proposed but not

adopted in Congress are discussed. Professor Chafee believes that new

legislation is unnecessary to cope with the real evils against which these
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acts were directed and that the results of their enactment would be to

produce a situation in which men would be punished for their thoughts

rather than for their acts. The next chapter is devoted to the question

of alien deportations. While suggesting that the well recognized right to

deport aliens is limited by the first and fifth amendments to the consti

tution, the author does not attempt to pass definite judgment on the val

idity of the recent deportations. He does, however, excoriate the policy

of those deportations and suggests various modifications in it. Among

these proposals is one that judicial proceedings be had to deal with

all such cases. In a chapter entitled "Wilkes and His Successors" the

exclusion of Victor Berger from the House of Representatives and the

expulsion of the five socialists from the New York Assembly is examined

in some detail. After a review of many precedents the author concludes

that in each case there was a violation of sound constitutional principles

as well as grossly unwise action. The sound theory to govern such

cases is that a legislative body has no right to increase or modify the

constitutional qualifications of its members, but if this should be ques

tioned, and it is a debatable point, then members should be excluded only

for overt acts which have previously been made offenses by statute. A

final and very brief chapter discusses freedom of speech upon the part of

teachers in the public schools and points out certain obvious objections

to the repression of those whose primary function is the discovery and

dissemination of truth.

In writing this book Professor Chafee has opened up a subject about

which men's passions still run high. There will be some to condemn

unsparingly so vigorous an arraignment of war-time policies and prac

tices. It is not unlikely that some of the published data relating to al

leged infractions of free speech and personal liberty will not stand

the test of future historical research. The value of the book, however,

is not dependent upon the absolute accuracy of all of its details,

which are frankly gleaned in some cases from sources less reliable than

one could wish. Its value consists in the thorough and scholarly manner

in which each vexed question is treated, the fairness with which oppos

ing arguments are presented and evaluated, and the clarity with which

the author presents his constructive criticisms and proposals. The book

is written in a vigorous and entertaining style and contains appendices

comprising valuable bibliographical and other data. It is well designed

to provoke and enlighten much useful discussion of a problem which has

been thought about far too little.

Robert Eugene Cushman.

University of Minnesota.

Safeguards of Liberty ; or Liberty Protected by Laws. By W. B.

Swaney, pp. 210. Oxford University Press, 1920.

A by-product of the war between Autocracy and Democracy is the

way Mr. Swaney, of the Chattanooga Bar, describes his little book of

two hundred pages entitled "Safeguards of Liberty ; or. Liberty Pro

tected by Laws." Mr. W. G. McAdoo, writing a foreword, declares it

to be "a most interesting and valuable contribution to the literature and dis

cussions of the day."
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The author announces at the outset that his book is based upon the

Declaration of Independence, the Virginia Statute for Religious Free

dom, and the Virginia Bill of Rights, three documents which "contain

the fundamental principles of the English and American Governments"

and which, when fully understood, "furnish the only antidote to all of

the erroneous and dangerous ideas of government now rampant in the

Eastern Hemisphere and threatening this country."

There are four chapters with the respective headings : I, The Declara

tion of Independence, The Declaratory Charter of our Rights and the

Rights of Man; II, Thomas Jefferson as the Builder of a State; III,

Mr. Jefferson's Contributions to the Nation and to the World ; IV,

Growth and Development of Civil and Religious Liberty in Modern

Times. A portrait of Jefferson as the frontispiece and the prefatory re

mark that the author has had the privilege to make addresses on the

life and writings of Jefferson, together with the second and third chap

ter headings above mentioned, indicate the dominant note of the book.

The author disclaims any purpose to enter upon a general eulogy of

Thomas Jefferson (p. 48), but that statesman steps upon the printed

page in the very beginning (p. 6) and, with periodic and temporary re

tirements, holds the principal place until near the end.

Proceeding upon the theory that "modern historians have learned the

intrinsic worth of documentary evidence, until it has now become a

truism that there can be no genuine history without documents," Mr.

Swaney brings together a great deal of evidence and reprints as ap

pendices the three instruments on which the book is based. There is a

liberal interspersing of comment and explanation, directed chiefly to lay

ing emphasis on the more important phases of the evidential content,

ascertaining its source, and tracing its history. In so doing, Mr. Swaney

reveals a wide and intensive quest for materials. His insistence upon

frequent recourse to the original writings where the consensus of opin

ion as to government and rights thereunder found expression is well timed

Students, as well as casual readers, often ignore the basic. One day at

Columbia University when a portion of the constitutional law class

failed to exhibit due familiarity with the Constitution, Professor Good-

now naively suggested : "You really ought to read the Constitution.

That's what we are studying." Mr. Swaney recommends three documents

for reading. More than that, he gives them a new setting and an addi

tional interest. Therein he renders a definite service.

The author makes a brief excursion into the field of constitutional

law. He requires four lines to dispose initially of the separation of

powers (p. 25). Naturally enough, he adverts to Marbury v. Madison (p.

131) and the conflicting views of Jefferson and Marshall as to the proper

interpretation of the Constitution. He attributes the liberal construc

tion by Marshall not alone to the doctrine of implied powers but also

to the "General Welfare Clause" (p. 132)—a clause, by the way, which

somehow seems to have escaped from the last edition of the Constitution

inspected by the present reviewer. Mr. Cooley fails to get a place

among the mentioned writers on constitutional law (p. 4).

Mr. Swaney's style is not captivating. He shows something of

largess in the use of superlatives. And to exalted pronouncements he is
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seriously inclined. The valiant word "masterly" is called into action so

frequently that it becomes a tired veteran before the job is done.

The reader gets a distinct impression that Mr. Swaney has taken

those addresses on Thomas Jefferson, put them together without much

ado, and rechristened the combined product. The book has a forensic

flavor. It smacks of oratorical effort. Heard things sometimes seem

different when seen.

N. T. Dowling.

University of Minnesota.

The American Bar: A Biographical Directory of Contemporary Law

yers of the United States and Canada. Prepared and edited by James

Clark Fifield, pp. 1142. The James C. Fifield Company, Minneapolis

and New York, 1921.

This large, well printed and well bound volume contains a selected

list of leading lawyers and legal firms in all the principal cities and towns

of the United States and Canada, as well as Alaska, Hawaii, the Philip

pines, Porto Rico, and Cuba. Biographical details are given, stripped of

all eulogy but embracing the important facts of birth, education, official

positions held, fraternity memberships, general character of practice, and

firms and corporations for whom the subjects of sketches are counsel.

The book does not purport to assign relative rank or grade in the pro

fession to the individuals or firms sketched, but the information given

is apparently checked with painstaking care, and so far as the reviewer

can judge, the names chosen are worthy to appear in a list of the

most substantial men at the bar. The work is evidently an attempt to

do for the legal profession what "Who's Who in America" has done in

the wider field from which it makes its selections. In this respect the

book differs essentially from the host of legal directories with which

the profession is familiar.

MINNESOTA STATE BAR ASSOCIATION

NOTICE OF ANNUAL MEETING

The Annual Meeting of the Minnesota State Bar Association will be

held at Duluth Tuesday, Wednesday and Thursday, July 26, 27 and

28, 1921.

A Uniform Mortgage Law

The National Conference of Commissioners on Uniform State Laws

at its last Conference, appointed a committee to draft a Uniform Mort

gage Foreclosure Act. There would be many advantages in having a

uniform law governing mortgages in the different states. Money is now

loaned to a large extent by creditors in one section of the country on

mortgages upon property in some other section. If the law were uniform

it would make such loaning easier, as the Uniform Negotiable Instru

ments Act has greatly benefited the commercial paper business. The

person with money to advance would know that the mortgage offered

to him from another state was governed by the uniform law; and this

certainty as to the nature of the security would make him more ready
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to take the loan. Further, there are unsatisfactory provisions and un

certainties in the mortgage law in many states, which would be removed

by a uniform act.

The success of the Uniform Negotiable Instruments Act, Uniform

Sales Act and other uniform commercial acts has been such that the

states are much more willing than formerly to pass uniform legislation.

The time seems propitious for adding a Uniform Mortgage Act to the

list. The fact that the remedy on a promissory note is the same in

every state in the union whereas the remedy on a mortgage securing it,

varies in the states from treating the mortgage only as a lien, to treating

it as a conveyance with right of possession at any time, and that the

time for redemption after a default varies from a month to three years

would suggest the great desirability of some common standard. .

S. R. Child, chairman of the committee and Donald E. Bridgeman,

draftsman, appointed to prepare a tentative draft, both of Minneapolis,

are at work, on a form of the Uniform Mortgage Act to be presented

tc the next Conference at Cincinnati, August 24th to 30th. They would

be glad of any suggestions as to the desirability or practicability of such

an act as well as suggestions as to what form the same should take.

The proposed bill authorizing the Supreme Court to regulate pleading,

procedure and practice in proceedings at law in the federal courts, which

repeatedly has been endorsed by the American Bar Association and by

many state bar associations, is printed below. This highly desirable re

form in judicial procedure seems to have bright prospects of adoption

at the present session of Congress. Its introduction into the federal

system would doubtless lead to similar action in many states.

A BILL (S. 1214)

To Authorize the Supreme Court to Prescribe Forms and Rules.

and Generally to Regulate Pleading, Procedure, and Practice on

the Common-Law Side of the Fedfral Courts.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, That the Supreme

Court shall have the power to prescribe, from time to time and in any

manner, the forms of writs and all other process ; the mode and manner

of framing and filing proceedings and pleadings ; of giving notice and

serving writs and process of all kinds ; of taking and obtaining evidence ;

drawing up, entering, and enrolling orders ; and generally to regulate and

prescribe by rule the forms for and the kind and character of the entire

pleading, practice, and procedure to be used in all actions, motions, and

proceedings at law of whatever nature by the district courts of the Unit

ed States and the courts of the District of Columbia. That in prescribing

such rules the Supreme Court shall have regard to the simplification of

the system of pleading, practice, and procedure in said courts, so as to

promote the speedv determination of litigation on the merits.

Sec. 2. That when and as the rules of the court herein authorized

shall be promulgated, all laws in conflict therewith shall be and become

of no further force and effect.
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